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RULES  OF  PRACTICE  ADOPTED  BY  SUPREME 
COURT,  JUNE  28,  1890. 


Rule  No.  — .     Bills  of  Exception, 

Bills  of  exceptions  taken  in  trials  before  a  jury  shall  not 
contain  a  statement  of  the  testimony,  nor  of  any  portion 
thereof,  in  extenao,  except  in  one  of  the  following  cases: 

JPVra/,  when  the  general  charge  is  asked  in  good  faith, 
to  be  judged  of  by  this  court. 

Second^  when  the  inquiry  questions  the  legality  or  per- 
tinency of  a  question  to  a  witness,  *or  his  answer;  in  which 
case,  enough  of  the  testimony,  or  the  tendencies  of  the  tes- 
timony, may  be  stated,  to  show  the  legality  or  pertinency  of 
the  question  or  answer,  or  to  show  the  contrary. 

Thirds  when  a  charge  is  asked  and  refused,  the  tendency 
of  the  testimony  may  be  stated  to  an  extent  sufficient  to 
show  the  charge  is  not  abstract 

Fourth,  in  all  cases,  when  necessary  to  a  proper  under- 
standing of  the  question  sought  to  be  raised  by  a  charge 
given  or  refused,  there  may  be  stated,  either  that  there  was 
no  testimony  as  to  any  given  point  or  points,  or  enough  of 
the  testimony,  or  its  tendencies,  may  be  stated,  as  the  case 
may  be,  to  make  it  appear  to  this  court  that  the  charge  does 
or  does  not  ignore  the  bearing  of  any  conflicting  or  qualify- 
ing testimony,  or  does  or  does  not  tend  to  mislead,  and  is 
or  is  not  a  proper  charge  to  be  given  in  the  case  on  trial; 
and  this  rule  shall  apply,  whether  the  question  raised  be  one 
of  general  application,  or  of  special  application  to  the  facts 
of  the  cas0  before  the  court. 

Fifth,  in  no  case  shall  the  bill  of  exceptions  contain  that 
which  is  a  mere  repetition  of  what  has  alreculy  been  stated. 
The  substance  or  t0ndency  of  any  additional  testimony  giv- 
en by  another  witness  may  be  stated,  when  necessary;  and 
it  is  no  violation  of  this  rule,  if  the  names  and  number  of 
witnesses  who  testify  to  a  given  statement  of  fact,  or  ten- 
dency of  testimony,  be  stated,  if  deemed  material. 

Any  bill  of  exceptions  brought  before  us  which  violates 
any  of  the  regulations  stated  in  the  foregoing  rule,  shall 
subject  the  party  reserving  the  exception  to  a  penalty,  not 
exceeding  the  whole  cost  of  the  appeal,  at  the  discretion  of 
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this  court;  and  in  addition,  this  court  reserves  the  power  to 
disallow  such  paper  as  not  a  bill  of  exceptions,  and  as  no 
part  of  the  record. 

Adopted  June  28, 1890,  to  go  into  operation  August  1,  '90. 


Rule  No.  — .     Briefs  and  Arguments  of  Counsel. 

To  be  printed  in  certain  cases. — All  briefs  and  arguments 
of  counsel,  other  than  such  as  are  oral,  in  civil  cases,  shall 
be  printed,  on  a  type- writer  or  otherwise,  when  they  are 
more  than  eight  average  pages  of  legal-cap  paper,  and  the 
amount  in  controversy  is  three  hundred  dollars,  or  in  exc^s 
of  that  sum. 

How  to  be  prepared  on  appellanfs  part. — The  appellant, 
in  order  to  prepare  a  case  properly  for  submission  when 
called,  shall  have  filed  a  brief  of  the  points  relied  on,  in  ac- 
cordance with,  and  confined  to  the  distinct  specifications  con- 
tained in  his  assignments  of  error,  each  ground  of  error 
insisted  on  being  separately  presented  and  numbered  in 
proper  order.  Each  point  shall  be  stated  in  the  form  of  a 
proposition,  unlesss  the  assignment  of  error  is  itself  in  this 
form,  and  then  it  will  be  sufficient  to  copy  the  assignment 

Statement  of  facts. — The  brief  in  each  case  shall  be  ac- 
companied by  an  introductory  statement  of  the  nature  and 
result  of  the  suit,  and  a  succinct  statement  of  the  fa^ds,  so 
far  as  may  be  necessary  to  a  proper  and  intelligent  under- 
standing of  the  points  presented.  Facts  which  are  uncon- 
troverted  shall  be  so  stated.  Where  the  testimony  is 
believed  to  be  conflicting  on  any  question  of  fact,  this  must 
be  stated.  The  statement  of  facts,  as  such,  must  be  made 
without  any  intermixing  of  arguments,  reasons  or  inferences, 
and  will  be  understood  as  made  on  the  professional  respon- 
sibility of  counsel. 

Appellee^ s  brief. — The  appellee,  in  like  manner,  shall  fur- 
nish a  brief  setting  forth  the  points  of  the  defense,  with  an 
introductory  statement  of  his  version  of  the  facts,  so  far  as 
necessary  to  show  the  manner  in  which  the  points  arise. 

Succinct  statement  q/  points  and  authorities. — There 
shall  be  annexed  to  such  statement  of  each  proposition  con- 
tained in  the  brief,  at  the  end  of  it,  without  argument  or 
comment,  a  reference  simply  to  the  authorities  relied  on,  if 
any,  in  support  of  it,  whether  statutes,  adjudged  cases,  or 
elementary  authorities.  Cases  most  nearly  in  point  should 
for  convenienoe  be  cited  first,  and  citations  need  not  be  mi- 
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necessarily  namerous,  so  as  to  require  a  waste  of  time  in 
their  examination. 

Additional  arguments. — In  addition  to  snch  briefs,  counsel 
may,  in  their  discretion,  file  an  argument  more  fully  elabora- 
ting the  statement  and  discussion  of  the  points  presented. 

This  rule  supersedes  Bule  9,  Bules  of  Practice  in  Supreme 
Court,  Code  of  1886. 


Bule  No.  — .     Filing  Transcript 

In  all  cases  of  appeal  to  this  court  taken  in  vacation,  ex- 
cept those  subject  to  call  during  the  first  week  of  the  term, 
and  in  all  cases  appealed  during  the  term,  unless  the  tran- 
script is  filed  with  the  clerk  of  this  court  by  12  o'clock  noon 
of  the  first  day  of  the  first  week  during  which  such  case  is 
subject  to  call  in  this  court,  it  shall  be  within  the  power  of 
this  court  to  tax  the  appellant  with  all,  or  any  part  of  the 
costs  of  the  appeal ;  and  in  addition,  such  appeal  may,  in  the 
discretion  of  the  court,  be  dismissed  on  motion  of  appellee, 
if  made  not  later  than  the  next  Tursday .  The  court  may,  how- 
ever, consider  any  affidavit  or  affidavits  offered  in  excuse  of 
non-compliance  with  this  rule,  and  may,  in  its  discretion,  de- 
cline to  impose  all,  or  any  part  of  the  foregoing   penalties. 

Adopted  June  28,  1890. 


Bule  No.  — .     Affirmance  on  Ceriificafe. 

On  the  fourth  day  of  each  annual  term,  and  every  Thurs- 
day afterwards  when  the  court  is  in  session,  if  an  appeal  to 
this  court  has  been  taken,  and  no  transcript  has  been  filed 
according  to  the  rule  therefor  this  day  adopted,  a  motion  for 
affirmance  on  certificate  will  be  in  order;  but  no  such  motion 
shall  be  entertained  on  any  day  earlier  than  the  motion  day 
of  the  division  to  which  the  case  belongs,  which  first  occurs 
after  the  proper  return  day  of  the  appeal.  It  may  be  made, 
however,  on  any  subsequent  motion  day  during  the  term. 

This  rule  supersedes  Bule  31,  Bules  of  Practice  of  Supreme 
Court,  as  published  in  the  Code  of  1886. 

Adopted  June  28,  1890. 
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ERRATA. 

In  Kemp  v.  State,  p.  52,  head-note,  for  section  4136  read  section  4316. 

In  Hague  v,  Matthews,  p.  308,  7th  line  of  statement,  instead  of 
"  certified  to  by  him  "  read  certified  to  him. 

In  Allen  v.  Intendant,  dec,,  p.  652,  14th  line  from  top,  instead  of  ''  do 
more  "  read  do  no  mare. 
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CASES 


IN  THE 


Supreme  Court  of  Alabama. 


NOVEMBER  TERM,  1889. 


The  State,  ex  rel.  Attorney-General  v. 

Savage. 

Impeachment  Proceedings  against  Probate  Judge, 

1.  Report  of  grand  jury y  as  basis  of  information. — When  an  informa- 
tion is  filed  in  this  coun  by  th«  Attorney-General,  for  the  impeachment 
of  a  probate  judge,  founded  on  the  report  of  a  {^rand  jury  to  the  Circuit 
Court  (Code,  $§  4b39>^0),  if  the  information  refers  to  the  report  as  the 
authority  fur  its  filing,  and  states  that  a  certified  copy  thereof  was 
transmitted  to  the  relator,  it  is  not  necessary  to  set  out  specifically  the 
contents  of  the  report. 

2.  /Some.— If  the  report  of  the  grand  jury  states  that  the  defendant, 
a  probate  judge,  ''ought  to  be  impeached  and  removed  from  such 
office,  for  and  on  account  of  his  habitual  drunkenness  while  in  such 
office,  prior  and  down  to  the  making  of  this  report,''  this  is  a  substan- 
tial compliance  with  the  statutory  requirement,  that  they  shall  make 
report  ''setting  forth  the  facts." 

3.  Same, — That  the  report  of  the  grand  jury  was  not  based  upon  the 
testimony  of  witnesses  examin^*d  before  that  body,  nor  upon  legal  doc- 
umentary evidence,  and  that  twelve  of  the  grand  jurors  aid  not  concur 
io  it,  if  available  in  defense  of  the  impeachment  proceeding,  can  not  be 
raised  in  this  court  for  the  first  time  by  motion  to  quash  the  informa- 
tion. 

4.  "Habitual  drunkenness t**  as  ground  of  impeachment  and  removal 
from  office, — The  charge  of  "habitual  drunkenness,"  as  a  ground  for  the 
impeachment  and  removal  of  a  probate  judge,  under  constitutional  and 
statutory  provisions  (Const.  Ala  ,  Art.  vn,  §  1 ;  Code,  §  4818),  is  estab- 
lished hy  evidence  showing  that,  for  a  period  of  more  than  three  years, 
he  has  drunk  to  excess  six  or  eight  times  a  year,  at  intervals  of  one  or 
two  months,  his  '"sprees,"  or  fits  of  intoxication,  each  lasting  one  or 
two  days,  and  one  continuing  for  more  than  two  weeks.  (McClellan, 
J.,  dissenting,  on  the  ground  that  the  evidence  showed  only  "occasional 
drunkenness.") 

This  was  a  proceeding  for  the  impeachment  of  Robert  R. 
Savage,  judge  of  probate  of   Cherokee  comity,  commenced 
1 
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[The  State,  ex  rel.  Attorney-General  v.  Savage.] 

by  information  filed  in  this  court  on  the  6th  September, 
1889,  which  is  here  set  out  in  full: 

"To  the  Honorable,  the  Supreme  Court  of  Alabama:  Wil- 
liam L.  Martin,  Attorney-General  of  the  State  of  Alabama, 
who,  for  and  in  the  name  of  the  said  State  in  this  behalf, 
prosecutes  in  his  own  proper  person,  comes  into  the  said 
Hon.  Supreme  Court  at  Montgomery,  on  the  6th  day  of 
September,  1889 ;  and  for  the  said  State,  and  upon  the  re- 
port of  a  grand  jury  of  the  county  of  Cherokee  in  said  State, 
duly  elected,  impanelled  and  sworn,  at  a  regular  term  of  the 
Circuit  Court  of  said  county  of  Cherokee,  begun  and  held 
in  all  respects  according  to  law,  on  the  second  Monday  in 
July,  1889,  which  said  report  was  duly  made  and  presented 
to  said  court,  and  was  entered  on  the  minutes  of  said  court, 
a  certified  copy  of  which  report  was,  by  the  clerk  of  said 
court,  duly  transmitted  to  the  said  Attorney-General, — ^gives 
the  court  to  understand  and  be  informed  that  R.  R.  Savage, 
judge  of  probate  in  and  for  the  county  of  Cherokee,  in  the 
State  of  Alabama,  unmindful  of  the  duties  of  his  said  office, 
while  in  such  office,  prior  to  and  down  to  the  time  of  making 
said  report  of  said  grand  jury,  has  become  an  habitual 
drunkard,  in  this:  Specification  1.  That  said  R.  R.  Savage 
has,  since  the  commencement  of  his  term  of  office  as  such 
judge  of  probate,  been  addicted  to  the  use  of  ardent  spirits, 
and  has  become  an  habitual  drunkard.  Specification  2, 
Tha*^^  the  said  R.  R.  Savage  has,  since  the  commencement  of 
his  term  of  office  as  such  judge  of  probate,  and  prior  to  the 
making  of  said  report,  been  addicted  to  the  use  of  intoxi- 
cating liquors,  and  has  become  an  habitual  drunkard. 
Specifi>catio7i  3.  That  the  said  R.  R.  Savage,  since  the 
commencement  of  his  term  of  office  as  such  judge  of  pro- 
bate, and  prior  to  the  making  of  said  report  of  said  grand 
jury,  has  frequently  indulged  in  the  excessive  use  of  intoxi- 
cating liquors,  and  from  such  frequent  and  excessive  use 
and  indulgence  thereof  has  become,  and  at  the  date  of  said 
report  had  become,  an  habitual  drunkard.  Specification  4. 
That  said  R.  R.  Savage,  after  the  commencement  of  his 
term  of  office  as  such  judge  of  probate,  and  before  the  mak- 
ing of  said  report  of  said  grand  jury,  was  guilty  of  habitual 
drunkenness.  Wherefore,  the  Attorney-General  aforesaid, 
for  and  in  the  name  of  the  State  of  Alabama,  prays  the  con- 
sideration of  the  court  of  the  premises  above  set  out;  that 
due  process  of  law  be  awarded  against  the  said  R.  R.  Sav- 
age, judge  of  probate  as  aforesaid,  in  this  behalf;  that  an 

Vol.  lzxxix. 


Digitized  by  CjOOQ IC 


1889.]  OF  ALABAMA.  3 

[The  State,  ex  rel.  Attorney-General  v.  Savage.] 
order  may  be  made  requiring  him  to  appear  at  a  place,  and  on  . 
a  day  specified  in  said  order,  to  answer  this  information ; 
and  that  the  court,  upon  the  hearing  liereof,  shall  render  its 
judgment  herein,  impeaching  the  said  B.  B.  Savage  as  judge 
of  probate  as  aforesaid,  and  removing  him  from  said  office 
of  judge  of  probate  of  said  county  of  Cherokee,  or  such 
other  judgment  as  may  seem  to  the  court  meet  and  proper." 

On  the  filing  of  this  information,  and  on  the  same  day,  an 
order  was  made  and  entered  on  the  minutes  of  the  court, 
signed  by  Stone,  C.  J.,  directing  a  summons  to  be  issued  to 
said  B.  B.  Savage,  inclosing  a  copy  of  the  information,  and 
commanding  him  to  appear  and  answer,  before  the  Supreme 
Court  at  Montgomery,  on  Thursday,  October  10th,  1889. 

On  the  day  appointed  the  defendant  appeared  by  counsel, 
and  moved  to  quash  the  information,  and  to  strike  it  from 
the  files,  on  the  following  grounds:  (1.)  Because  the  re- 
port of  the  grand  jury,  on  which  the  information  was  based, 
"was  made  by  said  grand  jury  without  the  evidence  of  wit- 
nesses given  before  them,  and  without  legal  documentary 
evidence  introduced  before  them."  (2.)  Because  "the 
grand  jury  did  not  examine  any  witnesses  before  them  upon 
said  charge  made  in  said  report,  and  had  before  them  no 
documentary  evidence  thereon."  (3.)  The  report  of  said 
grand  jury  "is  insufficient  to  authorize  the  filing  of  such  in- 
formation, in  this:  that  the  same  was  found  by  said  grand 
jury  without  any  investigation  and  inquiry  as  required  by 
law,  and  without  examining  any  witnesses  upon  the  charge 
therein  set- forth."  (4.)  The  alleged  report  of  the  grand 
jury  "was  not  made  k)  the  Circuit  Court  of  said  county." 
(5.)  "It  is  not  shown  by  said  alleged  report,  upon  which 
said  information  is  based,  that  any  report  was  ever  made  by 
a  grand  jury  of  said  county  to  the  Circuit  Court  thereof." 
(6.)  Said  alleged  report  "was  not  concurred  in  by  twelve 
of  the  jurors  composing  said  grand  jury."  (7.)  "Twelve 
of  the  jurors  composing  said  grand  jury  did  not  concur  in  so 
much  of  said  alleged  report  as  reports  that  defendant  ought 
to  be  impeached  and  removed  from  office  on  account  of 
habitual  drunkenness."  (8.)  "Said  report  was  not  con- 
curred in,  or  agreed  to  by  said  grand  jury,  and  is  not  the 
report  of  a  grand  jnry."  (9.)  Said  report  "is  insufficient 
to  authorize  the  filing  of  said  information,  in  this :  that  it 
does  not  set  forth  any  fact  or  facts  upon  which  the  conclu- 
sion of  said  grand  jury  is  based."  (10.)  Said  report  "is 
insufficient  to   authorize  the  filing  of  said  information,  in 
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this:  that  it  does  not  set  forth  the  facts,  or  any  fact,  show- 
ing that  this  defendant  has  been  guilty  of  habitual  drunken- 
ness while  in  said  office,  and  charges  only  a  conclusion." 
(11.)  Said  report  was  not  concurred  in,  nor  agreed  to  by 
said  grand  jury,  and  "is  not  the  report  of  the  grand  jury." 
A  demurrer  was  filed  on  the  part  of  the  State  to  these 
several  objections,  except  the  4th,  5th,  9th  and  10th;  and 
the  demurrer  and  motion  were  submitted  together  for  de- 
cision. 

W.  L.  Martin,  Attorney-General,  for  the  State. 

Tompkins  &  Troy,  and  Walden  &  Son,  for  defendant. 

CLOPTON,  J. — This  case,  which  is  an  impeachment  pro- 
ceeding against  R.  R.  Savage,  judge  of  probate  of  Cherokee 
county,  instituted  in  this  court,  is  submitted  on  a  motion  to 
quash  the  information  on  the  fourth,  fifth,  ninth  and  tenth 
grounds,  and  on  a  demurrer  to  the  other  grounds. 

In  respect  to  the  impeachment  of  public  officer^  a  juris- 
diction not  theretofore  existing  is  created  by  the  Constitution 
and  statutes,  and  the  mode  of  its  exercise  provided,  to  which 
the  proceeding  must  substantially  conform.  Section  4840 
of  Code  1886  provides:  "It  shall  be  the  duty  of  the  Attor- 
ney-General to  institute  proceedings  under  this  chapter,  and 
prosecute  the  same  against  any  officer  included  in  section  two, 
article  seven  of  the  Constitution  [which  includes  judges  of 
probate],  when  the  Supreme  Court  shall  so  order,  or  when 
the  Governor  shall,  in  writing,  direct  the  same,  or  when  it 
appears  from  the  report  of  any  grand  jury  that  any  such 
officer  ought  to  be  removed  from  office,  for  any  cause  men- 
tioned in  the  first  section  of  this  chapter."  The  causes 
mentioned  are:  *' Willful  neglect  of  duty,  corruption  in 
office,  habitual  drunkenness,  incompetency,  or  any  offense 
involving  moral  turpitude,  while  in  office,  or  committed  un- 
der color  thereof,  or  connected  therewith. " — §  4818.  Whether 
such  proceedings  shall  be  instituted  is  not  rested  on  the  dis- 
cretion of  the  Attorney-General ;  authorization  in  one  of  the 
statutory  modes  is  essential  to  uphold  the  proceeding.  The 
present  information  purports  to  be  founded  on  the  report  of 
a  grand  jury. 

The  fourth  and  fifth  objections  are  substantially  the  same, 
though  varied  in  form ;  namely,  it  does  not  appear  that  the 
alleged  report  was  made  by  a  grand  jury  of  Cherokee  county 
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to  the  Circuit  Court  for  that  county.  The  information  re- 
cites that  the  proceeding  is  instituted  on  the  report  of  a 
duly  organized  grand  jury  of  Cherokee  county;  that  it  was 
made  to  the  Circuit  Court  at  the  July  term,  1889,  and  en- 
tered on  the  minutes  of  the  court,  and  that  a  certified  copy, 
which  accompanies  the  information,  was  transmitted  to  the 
Attorney-General.  When  the  information  refers  to  the  re- 
port of  a  grand  jury,  and  is  accompanied  by  it,  as  the 
authorization,  this  is  prima  facie  sufficient  to  uphold  the 
proceeding,  without  the  contents  being  specifically  set  forth 
in  the  information  itself. 

The  ninth  and  tenth  grounds  of  the  motion  are,  that  the 
facts  constituting  the  misconduct  with  which  the  defendant 
is  charged  are  not  set  forth  in  the  report  of  the  grand  jury,  as 
required  by  the  statute.  Section  4839  of  the  Code  declares: 
"It  shall  be  the  duty  of  every  grand  jury  to  investigate  and 
make  diligent  inquiry  concerning  any  alleged  misconduct  or 
incompetency  of  any  public  officer  in  the  county,  which  may 
be  brought  to  their  notice;  and  if,  on  such  investigation  and 
inquiry,  they  find  that  such  officer,  for  any  cause  mentioned 
in  this  chapter,  ought  to  be  removed  from  office,  they  shall 
BO  report  to  the  court,  setting  forth  the  facts,  which  shall  be 
entered  on  the  minutes."  It  was  held  in  State  v.  Sewell, 
64  Ala.  235,  that  setting  forth  the  facts  in  the  report  is 
essential  to  the  authority  of  the  prosecuting  officer  to  institute 
such  proceeeding ;  and  though  the  facts  need  not  be  set  forth 
with  the  accuracy  usually  required  in  pleading,  unless  the 
report  contains  a  succinct  statement,  showing  the  nature  and 
description  of  the  acts  of  the  official  misconduct  charged,  it 
is  insufficient  to  uphold  the  proceedings.  In  that  case,  the 
defendant  was  charged  with  extortion  and  corruption  in 
office,  which  are  conclusions  of  law  from  facts  which  may 
differ  in  different  cases.  The  report  of  the  grand  jury,  on 
which  the  present  information  is  based,  is  as  follows:  "In 
the  discharge  of  our  duties  as  a  grand  jury,  we  find,  and  do 
hereby  report,  that  E.  E.  Savage,  judge  of  probate  in  and 
for  the  county  of  Cherokee,  ought  to  be  impeached  and  re- 
moved from  such  office,  for  and  on  account  of  his  habitual 
drunkenness  while  in  such  office,  prior  to  and  down  to  the 
time  of  making  this  report."  No  greater  fullness  of  descrip-  • 
tion  of  the  acts,  and  less  accuracy  of  statement,  is  required 
in  such  report,  than  in  an  indictment  In  an"  indictment,  it 
is  sufficient  to  use  the  words  of  the  statute  creating  the 
offense^  when  by  doing  so  the  fact  or  facts  constituting  it  are 
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directly  and  expressly  alleged.  For  instance,  an  indictment 
for  selling  intoxicating  liquor  to  a  man  of  known  intemperate 
habits  is  sufficient,  if  it  describes  the  offense  in  the  language 
of  the  statute ;  and  a  witness,  having  opportunities  and  ac- 
quaintance, showing  knowledge  of  a  particular  person,  may 
state  that  he  is  a  man  of  intemperate  habits. — Smith  v.  State, 
55  Ala.  1.  When  being  a  common  drunkard  is  declared  an 
offense,  an  indictment  sufficiently  charges  it  by  the  use  of 
the  term  itself. — Com.  v.  Whitney^  5  Gray,  87.  Habitual 
drunkenness  is  the  effect  of  frequent  repetition  of  the  ex- 
cessive use  of  intoxicating  liquors.  It  is  a  fact,  of  which 
the  term  itself  is  descriptive.  Specific  instances  of  drunken- 
ness, or  the  frequency  of  its  repetition,  or  the  effect  upon  the 
physical  or  mental  state  of  the  person,  need  not  be  alleged. 
When  the  official  misconduct  charged  is  a  fact  in  itself,  and 
not  a  conclusion  of  law  from  facts,  the  report  conforms  to 
the  statutory  requirement,  if  it  describes  the  offense  in  the 
words  of  the  statute,  by  which  such  act  is  declared  a  cause 
of  impeachment  and  removal  from  office. — Trigg  v.  State, 
49  Texas,  645. 

The  other  grounds  of  the  motion,  to  which  a  demurrer 
was  interposed,  are,  that  the  report  was  not  concurred  in  by 
twelve  of  the  grand  jurors,  and  was  not  based  upon  the  evi- 
dence of  witnesses  examined  before  the  grand  jury,  or  upon 
legal  documentary  evidence.  By  our  statute,  as  well  as  at 
common  law,  the  concurrence  of  twelve  grand  jurors  is  re- 
quisite to  find  an  indictment. — Code,  §  4353.  And  by  sec- 
tion 4350,  the  grand  jury,  in  the  investigation  of  a  charge 
for  an  indictable  offense,  is  forbidden  to  receive  any  other 
evidence  than  is  given  by  witnesses  before  them,  or  legal 
documentary  evidence.  Under  these  statutes,  it  was  ruled 
in  Sparrenberger  v.  State,  53  Ala.  481,  that  when  it  appears 
that  a  paper,  purporting  to  be  an  indictment,  was  not  re- 
turned into  coui't  with  the  concurrence  of  twelve  of  the  grand 
jurors,  or  was  found  without  the  evidence  of  witnesses  or 
legal  documentary  evidence,  it  should  be  quashed  and 
stricken  from  the  file.  It  is  insisted  that  these  rules  and 
statutory  provisions  are  applicable  to  tha  report  of  a  grand 
jury,  upon  which  proceedings  are  to  be  instituted  under  sec- 
*  tion  4850.  In  respect  to  impeachment  proceedings,  tEe  re- 
port of  the  grand  jury  is  an  informal  accusation,  and  is  in 
the  nature  of  a  presentment,  or  instructions,  upon  which  to 
base  and  frame  an  information.  Whether  it  is  necessary 
that  twelve  of  the  grand  jury  should  concur  in  such  report, 
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or  that  it  should  be  made  upon  other  eyidence  than  personal 
knowledge,  it  is  unnecessary  to  decide. 

In  Sparrenberger  v,  Siate,  supra,  it  was  held,  that  inas- 
much as  such  objections  do  not  go  in  abatement,  but  to  the 
legal  existence  of  the  indictment,  the  motion  to  quash  and 
strike  from  the  files  must  be  addressed  to  the  court,  upon 
whose  records,  or  into  whose  files,  the  paper  has  been  intro- 
duced without  warrant  of  law,  before  pleading  to  the  indict- 
ment Such  motion  is  an  invocation  of  the  inherent  power 
of  the  court  over  its  own  records,  to  make  them  speak  the 
truth.  That  court  is  clothed  with  exclusive  jurisdiction  and 
power  to  expunge  it  from  the  records.  When  the  proceed- 
ing is  not  void,  no  other  court  has  authority  to  declare  that 
the  record  speaks  a  falsehood.  Its  verity  can  not  be  collat- 
erally assailed.  This  court  is  without  authority  to  quash 
an  indictment,  or  strike  a  paper  from  the  files  of  the  Circuit 
Court,  however  illegally  introduced,  unless  in  the  exercise 
of  its  appellate  or  supervisory  jurisdiction.  So  long  as  it 
remains  a  part  of  the  record,  we  must,  except  on  appeal  or 
writ  of  error,  receive  and  regard  it  as  absolutely  true.  It 
admits  of  grave  doubt,  whether  the  rule  as  to  quashing  an 
indictment  on  the  statutory  objections,  that  twelve  of  the 
grand  jurors  did  not  concur  therein,  or  that  it  was*  found 
without  legal  evidence,  should  be  extended  to  the  report  of 
a  grand  jury,  the  basis  of  an  impeachment  proceeding.  The 
statute  requires  that  the  report  shall  be  entered  on  the 
minutes  of  the  court.  Judicial  action  is  not  necessary.  No 
notice  to  the  officer  charged  is  required,  or  provided.  It  is 
questionable,  whether,  after  the  report  has  been  returned 
and  entered  on  the  minutes,  the  accused  will  be  permitted  to 
go  behind  it,  and  show  that  it  was  not  found  by  the  requi- 
site number  of  jurors,  or  without  legal  evidence.  This 
question  we  do  not  decide.  Be  this  as  it  may,  the  informa- 
tion being  an  original  proceeding  in  this  court,  we  hold, 
that  such  objections  can  not  be  taken  advantage  of,  for  the 
first  time,  in  this  court  by  motion  to  quash  the  information. 
Jackson  v.  Siaie,  74  Ala.  26. 

The  motion  is  overruled  as  to  fourth,  fifth,  ninth  and 
tenth  grounds,  and  the  demurrer  to  the  other  grounds  is 
sustained. 


On  the  16th  December,  1889,  after  the  delivery  of  the 
foregoing  opinion,  an  order  was  entered  of  record  by  con- 
sent, appointing  A.  D.  Sayre  as   commissioner   to  take  the 
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"depositions  of  such  witnesses  as  may  be  brought  before 
him,  substantially  in  the  language  of  the  witnesses,"  and 
commanding  him  to  return  and  certify  the  same,  under  seal, 
to  the  court,  by  the  22d  January,  1890;  and  on  that  day, 
the  depositions  being  opened  and  read,  and  the  defendant 
having  pleaded  not  guilty,  ti^e  cause  was  argued  and  sub- 
mitted, and  held  under  advisement  until  February  1st,  1890, 
when  the  following  opinions  were  delivered: 

STONE,  C.  J.— Article  VII,  section  1  of  the  Constitu- 
tion— §  4818  of  the  Code  of  1886 — must  be  interpreted  in 
the  light  of  the  object  the  law-making  power  had  in  view  in 
their  adoption  and  enactment.  They  pertain  to  official 
qualification  and  fitness,  and  require  that  the  incumbents  of 
the  enumerated  offices  shall  be  free  from  the  vices  therein 
interdicted.  In  reference  to  habitual  drunkenness — the 
gravamen  of  the  present  information — the  purpose  was  to 
secure  a  calm,  wise  and  faithful  administration  of  the  law, 
uninfluenced  by  the  endangering  effects  of  habitual  intoxi- 
cation. It  is  implied  and  assumed  that  drunkenness  so 
clouds  the  intellect  and  inflames  the  passions,  as  that  official 
trust  can  not  be  safely  confided  to  those  with  whom  excessive 
indulgence  in  intoxicating  drinks  has  become  a  habit 

Drunkenness  is  that  effect  produced  on  the  mind,  passions, 
or  body,  by  intoxicants  taken  into  the  system,  which  so  far 
changes  the  normal  condition,  as  to  materially  disturb  and 
impair  the  capacity  for  healthy,  rational  action  or  conduct; 
which  causes  abnormal  results,  or  such  as  would  not  ensue, 
in  the  absence  of  the  intoxicants — the  changed  effect  pro- 
duced by  the  immoderate,  or  excessive  use  of  intoxicants,  as 
contrasted  with  normal  status  and  conduct. 

Habit  is  customary  state,  or  disposition,  acquired  by 
frequent  repetition ;  aptitude  by  doing  frequently  the  same 
thing;  usage;  established  manner.  When  a  person  has  re- 
peatedly acted  in  a  particular  way,  at  intervals,  whether 
regular  or  irregular,  for  such  length  of  time  as  that  we  can 
predicate  with  reasonable  assurance  that  he  will  continue  so 
to  act,  we  may  affirm  that  this  is  his  habit. 

The  testimony,  taken  in  its  entirety,  proves  that  the 
accused  drank  to  excess — to  drunkenness — six  or  eight  times 
a  year,  and  that  this,  with  intervals  of  from  one  to  two 
months,  has,  with  the  exception  of  about  a  year  immediately 
succeeding  his  last  election  in  1886,  been  kept  up  for  much 
more  than  three  years  before  these  proceedings  were  insti- 
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tuted;  that  his  sprees,  or  fits  of  intoxication,  lasted  from 
one  to  two  or  more  days,  and  once  for  two  or  more  weeks ; 
and  that  during  his  spells,  or  sprees,  he  frequently  stag- 
gered in  walking,  sometimes  fell  to  the  ground,  had  to  be 
led  or  assisted  home,  and  was  abnormally  loud,  if  not 
boisterous  in  his  conversation.  Even  after  the  present  pro- 
ceedings were  set  on  foot,  he  took  one  or  more  sprees. 
Under  the  definitions  given  above,  we  hold  that  drunken- 
ness had  become  a  habit  with  the  respondent,  and  that  at 
and  before  the  commencement  of  this  proceeding  he  was  and 
is  guilty  of  habitual  drunkenness.  We,  therefore,  find  the 
charge  and  specification  of  habitual  drunkenness,  made 
against  respondent,  to  be  true,  and  that  he  is  guilty  as 
charged  in  the  information. — Bkiney  v.  Blaney,  26  Mass. 
205. 

It  is  therefore  the  order  and  judgment  of  the  court,  that 
the  said  B.  E.  Savage,  judge  of  probate  of  Cherokee  county, 
be,  and  he  is  hereby,  removed  from  the  said  office  of  judge 
of  probate,  and  that  he  is  disqualified  from  holding  office 
under  the  authority  of  this  State,  for  the  term  for  which  he 
was  elected. 

SOMERVILLE,  J.— The  information  addressed  by  the 
grand  jury  of  Cherokee  county  to  this  court,  and  filed  by  the 
Attorney-General,  which  is  analogous  to  the  ordinary 
articles  of  impeachnient,  charges  the  defendant,  B.  E.  Sav- 
age, as  probate  judge  6t  said  county,  with  habitual  drunken- 
ness as  a  ground  of  impeachment,  which  is  one  of  the  several 
causes,  specified  in  the  Constitution  and  statute,  which  may 
be  made  the  basis  of  such  a  proceeding. 

Certain  State  officers,  including  judges  of  probate,  are 
subject  to  impeachment  and  removal  from  office,  on  the 
following  grounds:  willful  neglect  of  duty,  corruption  in 
office,  habitual  drunkenness,  incompetency,  or  any  offense 
involving  moral  turpitude  while  in  office,  or  committed  under 
color  thereof,  or  connected  therewith. — Const  of  Ala.,  1875, 
Art  Vn,  §§  1-4;  Code,  1886,  §§  4818-4819. 

It  is  not  practicable,  nor,  so  far  as  I  know,  has  any  court 
attempted  to  lay  down,  any  fixed  rule  accurately  defining 
what  is  habitual  drunkenness,  or  who  may  be  deemed  an 
habitual  drunkard. 

The  two  phrases  "habitual  drunkard,"  and  "common 
drunkard,"  have  been  held  in  some  States  to  be  synonymous 
in  meaning,  in  construing  statutes  regulating  the  liquor 
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traffic,  relating  to  the  subject  of  granting  divorces,  and  pro- 
viding for  the  custody  of  the  estates  of  persons  of  this  class. 
Either  of  the  expressions  may,  in  general  terms,  be  defined 
as  meaning  one  who  drinks  intoxicating  liquors  to  excess 
with  habitual  frequency.  Indulgence  hj  a  person,  on  the 
one  hand,  in  occasional  acts  of  drunkenness,  would  not  be 
sufficient  to  bring  him  within  the  sphere  of  this  detfinition. 
Nor,  on  the  other  hand,  need  he  be  constantly  drunk  every 
day  or  week  in  a  year.  Nor  would  I  be  willing  to  say  that 
the  term  necessarily  involves  the  idea  of  the  victim  of  the 
habit  yielding  to  the  temptation  of  drink  whenever  the 
opportunity  is  afforded,  as  has  sometimes  been  intimated. 
Common  observation  shows  that  there  are  persons  who  are 
in  the  habit  of  getting  drunk  almost  regularly  every  week, 
while  they  indulge  in  drink  at  no  other  time.  There  are 
others  whose  formed  habit  it  is  to  fall  into  drunken  de- 
bauches, lasting  for  days,  and  even  weeks,  and  repeated 
from  one  year  to  another  with  a  periodicity  more  or  less 
regular  according  to  the  peculiar  temperament  of  the  man. 
This  form  of  alcoholism  often  becomes  a  disease,  formerly 
characterized  as  a  species  of  dipsomania,  and  more  recently 
known  in  scientific  nomenclature  as  methomania — an  irre- 
sistible craving  for  alcoholic  or  other  intoxicating  liquors, 
accompanied  by  peculiar  symptoms  described  by  medical 
authors,  the  discussion  of  which,  however,  is  foreign  to  the 
scope  of  this  opinion.  The  victim  acquires  the  habit  of  be- 
ing attacked  by  these  drunken  sprees,  or  fits  of  intoxication. 
I  can  see  no  good  reason  why  such  a  man  would  not  prop- 
erly come  within  the  definition  of  an  habitual  drunkard,  or 
should  be  exempt  from  being  classed  as  a  man  of  intemper- 
ate habits.  In  popular  parlance,  he  certainly  would  be  so 
classed. 

The  case  of  Blaney  v.  Blaney,  126  Mass.  206,  is  an 
authority  on  this  point.  The  Massachusetts  statute  makes 
"gross  and  confirmed  habits  of  intoxication"  a  ground  of 
divorce,  without  undertaking  to  define  those  terms.  The 
evidence  showed,  using  the  language  of  the  court  in  that 
case,  that  the  defendant,  "for  a  period  of  twelve  or  fifteen 
years,  had,  as  often  as  three  or  four  times  a  year,  yielded  to 
an  impulse  to  drink  to  excess ;  that  on  such  occasions  he 
became  grossly  intoxicated,  continuing  in  that  condition  a 
week  or  ten  days  together;  that  at  such  times  he  went  or 
was  sent  to  an  asylum  for  inebriates ;  that  when  the  desire 
for  drink  came  upon  him,  he  could   not  resist,  and  that  a 
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single  glass  would  bring  on  excessive  drinking,  and  a  re- 
newal of  gross  intoxication.  It  was  also  shown  that  there 
had  been  no  apparent  improvement  in  his  habits  in  this  re- 
spect, and  that  any  undue  excitement  would  make  him 
drink,"  Upon  this  state  of  facts,  the  Supreme  Judicial 
Court  of  Massachusetts  concurred  in  sustaining  a  judgment 
finding  the  defendant  to  have  been  a  person  of  gross  and 
confirmed  habits  of  intoxication. 

In  this  case,  the  phrase  "habitual  drunkenness"  must  be 
construed  with  reference  to  the  particular  mischief  intended 
to  be  remedied  by  the  law-makers.  Being  one  of  several 
causes  of  impeachment  in  office,  it  must  be  interpreted  in 
connection  with  the  other  grounds  associated  with  it,  which 
are  also  made  causes  of  impeachment  and  removal  from 
office.  They  are  as  above  stated:  (1)  Willful  neglect  of 
duty;  (2)  corruption  in  office;  (3)  incompetency;  or  (4) 
any  offense  involving  moral  turpitude.  These  are  causes 
which  would  seem  to  render  the  incumbent  practically  or 
morally  unfit  for  office.  They  all  tend,  more  or  less,  to  re- 
flect upon  the  dignity  of  office,  to  generate  disrespect  for  the 
law,  through  the  want  of  worth,  moral  or  intellectual,  in  the 
officer,  to  create  dissatisfaction  among  the  people  with  their 
government,  and  to  thus  seriously  cripple  the  administration 
of  justice  in  all  its  departments. 

Any  indulgence  in  excessive  intoxication,  with  such 
habitual  frequency  as  to  produce  this  result,  ought,  in  my 
judgment,  to  bring  a  given  case  within  both  the  letter  and 
spirit  of  the  law. 

The  summary  of  the  testimony  in  this  case,  as  made  in 
the  opinion  of  the  Chief- Justice,  is  fully  supported  by  the 
record.  It  satisfactorily  shows  that  the  respondent  has, 
during  his  present  term  of  office,  been  guilty  of  drunkenness 
which  may  properly  be  characterized  as  habitual  within  the 
meaning  of  the  Constitution  and  statutes  of  this  State. 

On  these  grpunds  I  concur  in  the  judgment  of  impeach- 
ment rendered  by  the  court 

McCLELLAN,  J. — I  am  unable  to  concur  with  the 
majority  of  the  court  in  the  conclusion  reached-  in  this  case. 
We  are  substantially  agreed  as  to  the  facts.  It  is  not,  I  un- 
derstand,  contended  by  my  associates  that  the  evidence 
shows  more  than  this:  that  the  respondent,  for  the  last  two 
years,  and  for  two  or  three  years  prior  to  the  third  year 
back,  during  which  he  did  not  drink  at  all,  has  indulged  in 
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the  use  of  intoxicating  liquors  to  excess,  as  often  as  from 
six  to  eight  times  a  year;  that  on  the  occtisions  of  such 
indulgence  he  would  be  more  or  less  drunk  for  periods  of 
from  one  to  two,  and  sometimes  three  days;  that  these 
sprees^  thus  irregular  in  duration,  were  also  irregular  and 
spasmodic  in  their  recurrence,  the  periods  between  them 
being  in  some  instances,  perhaps,  less  than  a  month,  and  in 
others  as  long  as  three  months;  and  that  they  were  not 
traceable  to  any  common  cause,  so  far  as  the  evidence  shows, 
or  custom,  or  the  result  of  any  habit,  or  of  any  fixed  and 
ever  present  appetite  or  desire.  The  case  presented,  then, 
by  the  aspect  of  the  testimony  most  unfavorable  to  the 
respondent,  is  simply  no  more  or  less  than  that  of  a  man 
who  gets  drunk  from  six  to  eight  times  a  year,  at  irregular 
intervals,  without  any  connection  or  relation  between  the 
diflPerent  occasions  of  excessive  indulgence,  and  without  these 
indulgencies  being  referable  to  any  fixed  mental  or  physical 
condition  of  the  man.  Without  enlarging  on  the  matter,  it 
will  suffice  to  say  that,  to  my  mind,  this  state  of  facts  affords  as 
apt  an  illustration  of  occastonaZ,as  distinguished  from  habittial 
drunkenness,  as  could  be  desired ;  and  I  am  therefore  very 
clear  in  my  own  conviction  that  the  charge  of  being  an 
habitual  drunkard  has  not  been  made  out. 


Anderson   v.  The  State. 

Indictment  for  Grand   Larceny. 

1.  Depositions  in  criminal  case, — ^The  deposition  of  an  aged  and  in- 
firm witness  having  been  taken  by  the  defendant  in  a  criminal  case 
(Code,  §§  4465-0),  and  no  cross-interrogatories  having  been  filed,  if  he 
declines  to  offer  it  in  evidence  on  the  trial,  it  is  not  admissible  on  the 
part  of  the  prosecution  against  his  objection.  • 

From  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  O.  J.  Semmes. 

Henry  Mickle,  for  appellant. — The  statute  creates  and 
distinctly  specifies  the  only  case  in  which  a  deposition  can 
be  made  admissible  as  evidence  against  the  defendant  in  a 
criminal  prosecution — that  is,  "where  the  defendant  files 
his  written  consent  thereto." — Code,  §  4467.  This  written 
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consent  is  a  waiver  of  an  important  constitutional  right,  and 
the  courts  can  not  extend  the  waiver  by  implication,  nor 
enlarge  it  by  construction.  Even  if  this  were  a  civil  case, 
the  deposition  would  not  have  been  admissible  as  evidence 
for  the  State,  because  no  cross- interrogatories  were  filed. 
L.  &  N,  Railroad  Co,  v.  Broxcn^  56  Ala.  411. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. — By 
taking  the  deposition  of  the  witness,  the  defendant  sub- 
mitted herself  to  the  provisions  of  the  law  governing  such 
depositions ;  and  the  deposition  was  admissible  in  evidence^ 
if,  under  like  circumstances,  it  would  have  been  admissible 
in  a  civil  case.  That  a  deposition  may  be  read  in  evidence 
in  a  civil  case  by  the  opposite  party,  against  the  objection 
of  the  party  at  whose  instance  it  was  taken,  is  well  estab- 
lished.— Hallett  V.  O^Brien,  1  Ala.  85;  Stewart  v.  Hood, 
10  Ala.  600;  Jewell  v.  Center  &  Co,,  25  Ala.  498;  Fountain 
V.  Ware,  56  Ala.  558;  Railroad  Co,  v.  Broiim,  56  Ala.  411; 
Herring  v,  Skaggs,  73  Ala.  446;  Weeks  on  Depositions, 
465-6;  5  Amer.  &  En.  Encyc.  Law,  607,  and  authorities 
cited. 

STONE,  C.  J.— The  Constitution,  Art.  1,  §  7,  guarantees 
to  every  one  charged  with  an  indictable  offense  the  right 
"to  be  confronted  by  the  witnesses  against  him."  Our 
statute,  Code  of  1886,  §§  4465-6,  provides,  that  the  de- 
fendant in  a  criminal  case  ''may  take  the  deposition  of  any 
witness,  who,  from  age,  infirmity,  or  sickness,  is  unable  to 
attend  court."  The  statute  contains  other  grounds,  also, 
which  authorize  the  defendant  to  take  and  use  the  deposi- 
tions of  witnesses.  Section  4467  of  the  Code  provides,  that 
"the  deposition  of  any  witness  on  the  part  pf  the  State  may 
be  taken  in  like  manner,  and  for  similar  causes,  when  the 
defendant  files  his  written  consent  thereto." 

Under  the  statute,  §§  4465-6,  the  defendant  made  the 
necessary  aflSdavit,  and  filed  interrogatories  to  take  the 
deposition  of  an  aged  and  infirm  witness,  who  was  unable  to 
attend  court.  The  interrogatories  were  not  crossed,  but, 
after  waiting  the  required  time,  a  commission  was  issued, 
and  the  deposition  was  taken  and  returned  into  court. 
Entering  upon  the  trial,  it  was  announced  for  defendant 
that  the  deposition  would  not  be  offered  by  the  defense. 
The  deposition  was  then  offered  by  the  State,  objected  to, 
the  objection  overruled,  the  deposition  read,  and  the  de- 
fendant excepted. 
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We  think  that,  in  permitting  the  deposition  to  be  read  in 
evidence  by  the  State,  the  City  Court  erred.  The  right  of 
every  one  accused  of  crime  to  be  confronted  by  the  witnesses 
against  him  is  deeply  imbedded  in  English  jurisprudence, 
and  dates  back  to  Magna  Charta,  if  not  beyond  it.  It  is 
classed  as  one  of  the  bulwarks  of  liberty,  wherever  common- 
law  principles  obtain.  So  sacred  has  it  b^en  esteemed,  that 
incapacity  to  waive  it  has  sometimes  been  contended  for. 
We  will  not  go  to  this  extreme  length,  but  we  hold  that 
nothing  short  of  an  express  consent,  given  as  the  statute 
prescribes,  will  let  in  such  testimony. — JRosenbaum  v.  State, 
33  Ala.  354;  Green  v.  State,  66  Ala.  40;  Wills  v.  State, 
73  Ala.  362 ;  State,  ex  rel,  v.  Buckley,  54  Ala.  599,  and  au- 
thorities on  p.  620;  Martin  v.  King,  72  Ala.  354. 

Reversed  and  remanded. 


Bazell  V.  The   State 

Indictment  for  Larceny  of  Hog, 

1.  Costs  of  first  indictment,  as  part  of  second, — A  nolle-pros,  heing 
entered,  on  verdict  sustaining  a  plea  of  misnomer,  and  another  indict-^ 
ment  preferred,  the  costs  incurred  under  the  first  indictment  can  not 
be  taxed  against  the  defendant,  on  his  conviction  under  the  second. 

2.  Larceny  of  hog  not  marked  or  branded  — A  conviction  may  be  had 
for  the  larceny  of  a  hog  running  at  large,  although  it  was  not  marked 
or  branded  as  required  by  law  (Code,  §§  1361-63),  if  the  animal  is 
otherwise  sufficiently  identified,  and  the  ownership  proved  as  laid. 

3.  Reversal  of  judgment  back  to  verdict — Tho  judgment  in  this  case 
being  reversed  on  account  of  an  error  in  the  taxation  of  costs,  for  which 
a  sentence  to  hard  labor  was  imposed,  the  reversal  went  back  only  to 
the  verdict,  and  the  cause  was  remanded,  in  order  that  the  lower  court 
might  correct  the  sentence. 

From  the  City  Court  of  Decatur. 

Tried  before  the  Hon.  Wm.  H.  Simpson. 

The  defendant  in  this  case  was  indicted  for  the  larceny  of 
a  hog,  the  personal  property  of  H.  A.  Burt.  The  first  in- 
dictment was  found  on  the  9th  January,  1890;  to  which  the 
defendant  pleaded  in  abatement,  on  account  of  a  misnomer; 
and  the  issue  joined  thereon  being  found  in  his  favor,  the 
State  entered  a  nolle-pros.,  and  the  court  ordered  a  new  in- 
dictment to  be  preferred.  A  new  indictment  was  at  once 
found,  and  a  trial  had  under  it   on  the  same  day,  January 
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13th,  1890,  which  resulted  in  a  verdict  of  guilty.  The  court 
thereupon  rendered  judgment  sentencing  the  defendant  to 
hard  labor  for  one  year,  as  a  punishment  for  the  offense,  and 
an  additional  term  of  340  days  for  the  costs,  being  30  cents 
per  day,  the  costs  having  been  taxed  by  the  clerk  at  $101.75. 
The  defendant  made  a  motion  to  have  the  costs  re-taxed,  on 
the  ground  that  the  clerk  had  improperly  included  the  costs 
incurred  under  the  first  indictment;  but  he  could  not  specify 
the  items  erroneously  included,  because  the  bill  of  costs 
contained  no  statement  of  the  items.  The  court  overruled 
this  motion,  and  the  defendant  excepted. 

The  bill  of  exceptions  contains  also  this  statement:  "The 
defendant's  counsel,  in  his  argument  to  the  jury,  commented 
on  the  fact  that  no  evidence  had  been  given  as  to  any  mark 
of  H.  A.  Burt  on  the  hog,  as  provided  by  law,  nor  that  said 
hog  had  any  mark  at  all  on  it  The  court  charged  the  jury, 
that  this  was  entirely  immaterial,  if  it  was  otherwise  shown, 
by  flesh-marks  or  otherwise,  that  said  hog  was  the  property 
of  H.  A.  Burt;  as  the  statute  referred  to  by  defendant's 
counsel  was  obsolete,  and,  so  far  as  the  court's  information 
extends,  is  not  generally  observed.  To  this  charge  defendant 
excepted." 

Morris  A.  Tyng,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMEKVILLE,  J.— The  nolle-jjrosequi  entered  by  the 
State,  after  the  defendant's  plea  of  misnomer,  put  an  end  to 
the  particular  indictment.  The  second  indictment,  for  all 
purposes,  save  as  affected  by  the  statute  of  limitations,  was 
the  beginning  of  a  new  prosecution. — Code,  1886,  §§ 
4389-90,  §  3715;  1  Bish.  Crim.  Prpc.  (3d  Ed.),  §  1395. 
It  follows  from  this  principle,  that  the  costs  of  the  dismissed 
prosecution  are  not  chargeable  against  the  defendant.  It  is 
apparent  from  the  record  that  a  part  of  such  costs  was  taxed 
against  him,  but  the  precise  amount  does  not  appear  from 
the  evidence,  and  it  is  shown  that  he  was  sentenced  to  im- 
prisonment for  their  satisfaction.  This  was  error,  for  which 
the  judgment  must  be  reversed. 

The  fact  that  the  owner  of  the  stolen  hog  may  have  failed 
to  comply  with  the  statute  (Code,  1886,  §§  1361-63)  re- 
quiring hogs  running  at  large  to  have  ear-marks  or  brands, 
and  to  have  them  recorded  in  the  oflBce  of  the  judge  of  pro- 
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bate,  was  immaterial,  if  the  hog  in  question  was  otherwise 
sufficiently  identified.  This  neglect  on  his  part,  as  was 
properly  held  by  the  court,  would  not  justify  the  larceny  of 
his  property  by  the  defendant. 

We  discover  no  other  error  among  the  rulings  of  the  court 
than  the  first  above  pointed  out.  , 

The  judgment  of  the  City  Court  is  reversed  back  to  the 
conviction  only,  and  the  cause  remanded,  that  the  trial  court 
may  correct  the  sentence. — Herrington  v.  State,  87  Ala.  1; 
Ex  parte  Simmons,  62  Ala.  416. 

Reversed  and  remanded. 


I»  4^'  Olmstead  v.  The  State. 

Indictment  for  Selling  Liquor  without  License. 

1.  General  and  local  laws  against  retailing, — Under  an  indictment  in 
the  general  form,  charging  that  the  defendant  ''sold  spirituous,  vinous, 
or  malt  liquors,  without  a  license,  and  contrary  to  law''  (Code,  §  4037;, 
it  is  immaterial  whether  the  general  statute,  or  a  local  prohibitory  law, 
was  in  force  in  the  particular  locality,  since  proof  of  a  sale  would 
authorize  a  conviction  in  either  event. 

From  the  City  Coui-t  of  Anniston. 

Tried  before  the  Hon.  B.  F.  Cassady. 

The  indictment  in  this  case  charged  that  the  defendant, 
Percy  Olmstead,  "sold  spirituous,  vinous,  or  malt  liquors, 
without  a  license,  and  contrary  to  law."  On  the  trial,  as  the 
bill  of  exceptions  states,  "the  defendant  moved  the  court  to 
require  the  prosecutor  to  select  under  what  law  the  defendant 
was  prosecuted ;  to  which  the  solicitor  replied,  under  section 
4036  of  the  Code."  The  State  then  introduced  one  Clark  as 
a  witness,  who  testified  that,  within  the  time  covered  by  the 
indictment,  he  bought  a  pint  of  lager-beer  from  the  de- 
fendant, at  his  place  of  business  in  Anniston.  The  defendant 
moved  to  exclude  this  evidence  from  the  jury,  "on  the  ground 
that  said  section  3046  of  the  Code  was  not  in  force  in  that 
part  of  Calhoun  county  when  said  ofifense  was  alleged  to 
have  been  committed;"  and  in  support  of  this  motion  intro- 
duced and  read  the  act  of  the  General  Assembly  of  Ala- 
bama approved  January  23d,  1872,  entitled  "An  act  to  pro- 
hibit the  sale  of  spirituous  liquors  in  the  town  of  Oxford, 
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and  within  five  miles  thereof."— Seas.  Acts  1871-2,  p.  193. 
Several  other  local  laws  relating  to  the  sale  of  spirituous 
liquors  in  Calhoun  county,  or  parts  of  that  county,  were 
read  in  evidence ;  and  the  principal  question  in  the  case 
seems  to  have  been  as  to  the  force  and  effect  of  these  several 
laws,  and  proceedings  had  at  a  local  election  held  in  the 
county ;  but  no  specific  question  is  stated  by  motion,  objec- 
tion, or  otherwise,  though  the  various  proceedings  are  set 
out  at  length,  and  the  opinion  of  this  court  renders  it  un- 
necessary to  set  them  out  in  full.  The  court  overruled  the 
objection  to  the  evidence,  and  admitted  it;  and  instructed 
the  jury,  that  they  must  find  the  defendant  guilty,  if  they 
believed  the  evidence.  To  each  of  these  rulings  the  defendant 
excepted. 

Caldwell  &  Johnston,  and  Kelly  &  Smith,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — Whether.,  the  general  criminal  statute 
against  retailing  without  a  license,  or  a  special  and  local  law 
prohibiting  the  sale  of  spirituous,  vinous  or  malt  liquors, 
was  in  force  in  the  locality  where  the  offense  was  committed, 
is  immaterial.  In  either  event,  defendant  sold  malt  liquors 
without  license,  and  contrary  to  law.  Section  4037  of  the 
Code  declares,  that  in  an  indictment  for  such  offense  "it  is 
sufficient  to  charge  that  the  defendant  sold  spirituous, 
vinous  or  malt  liquors,  without  a  license,  and  contrary  to 
law;  and  on  the  trial,  any  act  of  retailing  in  violation  of  the 
law  may  be  proved ;  and  for  any  violation  of  any  special  and 
local  law  regulating  and  prohibiting  the  sale  of  spirituous, 
vinous  or  malt  liquors  within  the  place  specified,  such  forni 
shall  be  held  good  and  sufficient.^'  Under  this  section,  the 
indictment,  which  is  in  the  general  form  allowed  by  the 
Code,  is  sufficient  in  either  case. — Ulmer  v.  State,  61  Ala. 
208;  Sills  v.  State,  76  Ala.  92. 

The  City  Court  did  not  err  in  refusing  to  exclude  the 
testimony  of  the  witness. 

Affirmed. 
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Lynch  v.  The  State* 

Indictment  for  Larceny  front   Warehouse. 

1.  Larceny  from  warehouse;  variance. — A  conviction  can  not  be  had 
under  an  indictment  charging  the  larceny  of  a  trank  from  a  warehouse 
(Code,  ^  3787),  on  proof  that  the  trunk  was  taken  from  an  open 
passage-way  at  a  railroad  depot,  aa  at  the  Union  depot  in  the  city  of 
Montgomery,  extending  between  the  baggage-room  and  the  reception- 
room,  and  und-r  a  common  roof  with  them,  not  inclosed  on  any  side, 
but  open  and  free  at  all  times  for  use  by  the  public,  trunks  being  placed 
there  to  be  checked  before  removal  to  the  cars;  nor  can  a  conviction 
for  larceny  be  had,  under  such  indictment,  on  proof  of  these  facts. 
(Stonb,  0.  J.,  dissenting  as  to  the  latter  proposition.) 

From  the  City  Court  of  Montgomery. 

Tried  before  tlie  Hon.  Thos.  M.  Arrington. 

The  indictment  in  this  case  charged  that  the  defendant, 
Gilbert  Lynch,  "feloniously  took  and  carried  away  from  a 
warehouse  one  trunk,  of  the  value  of  $50,  the  personal 
property  of  John  M.  Johnson ;"  or,  as  charged  in  the  other 
counts,  of  the  Western  Railway  Company,  or  the  Central 
Railroad  &  Banking  Company.  On  the  trial,  as  appears 
from  the  bill  of  exceptions,  the  State  proved  that  the  de- 
fendant took  up  a  trunk  from  the  platform  at  the  Union 
Depot  in  the  city  of  Montgomery,  which  had  been  checked 
for  the  Selma  train,  placed  it  on  his  hack,  and  attempted  to 
drive  off  with  it;  and  the  proof  as  to  the  attendant  circum- 
stances is  thus  stated:  "The  trunk  had  been  a  short  time 
before  in  the  baggage-room,  had  been  checked  by  the  depot- 
agent  to  Selma,  and  placed  on  the  platform,  a  few  feet  from 
the  door  of  the  baggage-room,  awaiting  the  departure  of  the 
Selma  train.  Said  platform  extends  from  the  baggage-room 
to  a  reception-room  for  passengers,  and  is  f overed  by  a 
shed  or  single  roof  attached  to  the  baggage-room,  but  is  not 
inclosed  on  either  side,  and  is  used  as  a  common  passage- 
way to  all  persons  going  about  the  depot.  The  public  has 
access  to  this  platform.  The  baggage-room- is  a  building 
inclosed  on  all  sides,  with  a  door  opening  on  said  platform ; 
and  the  whole,  the  baggage-room  and  the  passage-way,  are 
under  the  same  roof.  The  baggage-room  is  used  for  the 
storage  and  safe -keeping  of   trunks,  or  baggage;  and  the 
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trunk  alleged  to  have  been  stolen  bad  been  stored  in  said 
room,  and  was  there  checked,  and  then  placed  on  said  plat- 
form, a  few  feet  from  the  door,  to  be  forwarded  to  Selma  on 
the  next  train."  After  the  State  had  closed,  the '  defendant 
moved  to  exclude  the  evidence  from  the  jury,  on  the  ground 
that  the  place  from  which  the  trunk  was  taken  was  not  a 
warehouse ;  and  he  excepted  to  the  overruling  of  his  motion. 
The  court  charged  the  jury,  "that  the  baggage-room,  as  de- 
scribed by  the  witnesses,  was  a  warehouse  within  tbe  mean- 
ing of  the  statute;  and  that  if  the  trunk  was  feloniously 
taken  and  carried  from  the  place  it  occupied  on  said  plat- 
form, a  few  feet  from  said  baggage-room,  this  would  consti- 
tute larceny  from  a  warehouse."  To  this  charge  the  de- 
fendant excepted. 

John  G.  Finley,  for  the  appellant,  cited  Hagan  v.  State, 
52  Ala.  373;  2  Bouv.  Law  Die,  799. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — A  warehouse  is  defined  to  be  "a  place 
adapted  to  the  reception  and  storage  of  goods  and  merchan- 
dise."—2  R  &  L.  Law  Diet.,  p.  1344;  2  Bouv.  Law  Diet, 
p.  799.  A  cellar,  used  merely  for  the  deposit  of  goods  in- 
tended for  removal  and  sale,  is  a  "warehouse"  within  the 
statute  of  7  and  8  Geo.  4,  defining  burglary. — Regina  t\ 
Hill,  2  M.  &  K.  458. 

The  term  "warehouse,"  as  employed  in  the  Kentucky 
statutes  against  larceny,  means  any  house,  not  an  office  or 
shop,  in  which  goods,  wares  and  merchandise  are  usually 
deposited  for  safe-keeping,  or  for  sale,  and  includes  a  granary 
built  and  used  for  keeping  aud  preserving  farming  utensils 
and  the  like. — Ray  v.  Commonwealth,  12  Bush  (Ky.),  397. 

This  court  has  said,  that  in  construing  the  word  "ware- 
house," as  used  in  the  penal  statute  concerning  larceny 
from  it  and  other  like  structures,  the  legislature  must  be 
held  to  "have  had  in  contemplation  in  making  the  enact- 
ment such  warehouses  as  they  and  our  people  are  familiar 
with  throughout  the  State,"  which  would  include  "a  covered 
structure  used  for  storing  cotton  bales,  one  side  and  end  of 
which  were  planked  up,  and  the  others  left  open  so  that 
wagons  could  drive  under  to  load  and  unload,  which,  together 
with  two  acres  of  land  connected  with  it,  is  inclosed  by  a 
plank  fence  nine  feet  high,  the  gates  of  which  are  kept 
locked."— ifaflfan  v.  State,  52  Ala.  373. 


Digitized  by  CjOOQ IC 


20  SUPREME  COURT  [Nov.  Term, 

[Lynch  v.  The  State.] 

To  these  several  definitions  we  may  add  further,  that  to 
our  minds  the  term  necessarily  involves  the  idea  of  an  in- 
olosure  of  some  sort,  some  kind  of  structural  barrier  to  the 
ingress  of  the  public,  designed  to  afford  protection  to  the 
goods  deposited  therein,  and  to  contribute  to  their  safe- 
keeping. The  open,  uninclosed,  though  covered  place  dis- 
closed in  the  facts  of  this  case,  to  which  the  public  had  un- 
obstructed access,  and  which  was  ''used  as  a  common  pass- 
age-way to  all  persons  going  about  the  depot,"  where,  in- 
deed, all  persons  had  a  right  and  were  expected  to  go,  in 
leaving  or  approaching  railway  trains,  was  not  a  warehouse 
within  any  of  these  definitions,  or  within  the  letter  or  spirit 
of  the  statute  under  which  the  indictment  was  drawn.  The 
charge  of  larceny  from  a  warehouse  could  not  be  supported 
by  proof  of  larceny  from  this  place.  There  was  a  fatal 
variance  between  the  allegation  and  the  evidence,  and  the 
defendant's  motion  to  exclude  the  evidence  should  have  been 
sustained. — Henry  v.  State,  39  Ala.  679. 

The  judgment  can  not  be  helped  by  reference  to  the  fact, 
that  the  indictment  sufficiently  presents  the  charge  of  grand 
larceny,  without  the  averment  as  to  the  warehouse.  In  that 
aspect,  the  latter  averment  becomes  a  matter  of  unnecessary 
particularity  in  the  description  of  the  offense ;  but,  not  being 
laid  in  such  a  way,  as  under  a  videlicet,  as  to  show  that  it  is 
not  intended  as  an  affirmative  averment,  it  must  be  proved  as 
laid,  though  the  indictment  would  have  been  good  without 
it. 

The  judgment  of  the  City  Court  is  reversed,  and  the  cause 
remanded. 

STONE,  C.  J. — I  can  not  agree  that  there  is  suoh  a  vari- 
ance between  the  offense  charged,  and  that  which  the  testi- 
mony tends  to  prove,  as  to  preclude  a  conviction  of  larceny 
on  the  present  indictment.  I  think  the  less  grave  offense, 
larceny,  is  necessarily  included  in  that  preferred  by  the 
jury — larceny  from  a  warehouse. — Code  of  1886,  §  4490; 
Henry  v.  State,  33  Ala.  389;  Hudson  v.  State,  34  Ala.  253; 
Allen  V,  State,  58  Ala.  98. 
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Beardeu  v.  The  State. 

Scire  Facias  against  Bail  on  Forfeited  Recognizance. 

1.  Surrender  of  principal,  0%  discharge  oj  hail, — Bail  may  discharge 
themselves  by  surrendering  their  principal  to  the  sheriff  after  the 
rendition  of  a  conditional  jadgment  against  them  (Code,  6§  4427-30), 
and  may  show  such  surrender  as  good  cause  asainst  the  rendition  of  a 
final  judgment.     (McClbllan,  J.,  dissenting.) 

Appeal  from  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  Jas.  K.  Dowdell. 

The  record  in  this  case  shows  that,  on  the  16th  October, 
1888,  the  appellants  in  this  case,  H.  C.  Bearden  as  principal, 
and  the  others  as  his  sureties,  entered  into  a  recognizance, 
or  bail-bond,  which  was  approved  by  the  sheriff,  and  con- 
ditioned for  the  appearance  of  said  Bearden  at  the  next 
ensuing  term  of  the  Circuit  Court  of  said  county,  to  answer 
an  indictment  there  pending  against  him  for  selling  whiskey 
without  a  license ;  that  at  the  next  term  of  the  court,  Bearden 
failing  to  appear,  a  conditional  judgment  was  rendered 
against  him  and  his  sureties,  and  notice  thereof  was  served 
on  the  sureties;  that  they  afterwards  arrested  Bearden,  and 
surrendered  him  to  the  sheriff  of  the  county ;  and  that  at 
the  next  ensuing  term  of  the  court  they  showed  these  facts, 
moyed  to  set  aside  the  conditional  judgment,  and  asked  to 
be  discharged.  The  court  overruled  their  motion,  and  ren- 
dered final  judgment  against  them.  They  duly  excepted  to 
this  ruling  and  judgment,  and  here  assign  the  same  as  error. 

Wm.  A-  Collier,  for  the  appellants. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J. — Bail  is  a  delivery  of  a  person  to  his  sure- 
ties, upon  their  giving,  together  with  himself,  suflScient 
security  for  his  appearance ;  he  being  supposed  to  continue 
in  their  friendly  custody,  instead  of  going  to  jail. — 2  Amer. 
&  Eng.  Encyc.  of  Law,  1.  So,  when  bail  is  given  for  a  de- 
fendant's appearance  at  court,  the  sureties  on  the  bail-bond 
become  bailees,  or  custodians  of  the  person  of  their  princi- 
pal; and  they,  at  any  time,  before  default  against  them  is 
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fixed,  may  surrender  their  principal  in  full  discharge  of  their 
obligation  for  his  appearance  at  court.  This  is  a  common- 
law  right,  older  than,  and  independent  of  our  statute  on  the 
subject— 1  Tidd's  Practice,  *28i-2;  2  Amer.  &  Eng.  Encyc. 
of  Law,  25;  1  Bish.  Cr.  Proc.  §  250.  The  doctrine  of 
arrest,  bail  and  surrender  of  the  principal  in  exoneration  of 
the  sureties,  originally  pertained  alike  to  civil  and  criminal 
proceedings.  It  ceased  as  to  the  former,  when  imprisonment 
for  debt  was  abolished. 

Section  3685  of  the  Code  of  1852  provides,  that  "At  any 
time  before  the  bail  [in  criminal  cases]  are  finally  dis- 
charged, they  may  surrender  the  defendant  in  exoneration  of 
themselves."  "§  3686.  For  this  purpose,  they  may  arrest 
the  defendant  on  a  certified  copy  of  the  undertaking,  at  any 
place  in  this  State,  or  may,  by  a  written  authority  indorsed 
on  such  copy,  authorize  another  person  to  do  so."  This  is 
the  first  time,  in  Alabama  legislation,  when  the  foregoing 
provision  made  its  appearance  in  criminal  procedure.  Since 
then  it  has  been  retained  in  every  codification  of  our  stat- 
utes, without  material  change.     In  the  special  Penal  Code  of 

1866,  §  699,  the  language  is,  "Bail  may,  at  any  time  before 
they  are  finally  discharged,  exonerate  themselves  by  sur- 
rendering the  defendant."— Code  of  1867,  §  4250;  Code  of 
1876,  §  4859;  Code  of  1886,  §  4429. 

We  have  endeavored  to  trace  the  history  of  this  legislation 
to  its  source,  but  have  found  no  mention  of  it  in  our  criminal 
jurisprudence  earlier  than  the  Code  of  1852.  Wehave  said, 
the  common-law  rule  of  arrest,  bail  and  surrender  of  de- 
fendant in  discharge  of  his  sureties,  was  the  same  in  civil 
and  criminal  proceedings.  By  the  "Act  making  further 
regulations  in  judicial  proceedings,"  approved  December 
24th,  1812— Toulmin's  Dig.  33— it  was  provided,  "that  the 
bail  shall  have  liberty,  at  any  time  before  final  judgment 
obtained  against  him  on  scire  facias,  to  surrender  to  the 
court  from  which  such  process  issued,  or  to  the  sheriflf  re- 
turning such  process  during  the  sitting  of  such  court,  the 
principal  in  discharge  of  himself." — Aiken's  Dig.  54,  §  18; 
Clay's  Dig.  75,  §  20.  These  statutory  provisions  remained 
substantially  unchanged,  so  far  as  we  have  discovered,  until 
by  the  adoption  of  the  Constitution  of  1868  imprisonment 
for  debt  was   abolished.— Code  of    1852,  §  2188;  Code  of 

1867,  §  2589.  May  we  not  suppose  that,  by  the  insertion  of 
section  3685,  the  authors  of  the  Code  of   1852  intended  to 
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confer  on  bail  in  criminal  cases  the  same  means  of  exoner- 
ating themselves  as  bail  in  civil  suits  had  so  long  enjoyed  ? 

The  statute— Code  of  1886,  §  •  4429— declares  that  by 
STirrendering  the  defendant,  bail  may  exonerate  themselves. 
This  can  have  but  one  meaning.  They  thereby  relieve 
themselves  of  the  burden,  or  obligation  of  the  bond.  It 
ceases  to  be  a  burden,  or  obligation  resting  on  them.  And, 
so,  the  statute  declares  that  this  surrender  may  be  made  at 
any  time  before  they  [the  bondsmen]  are  finally  discharged. 
When  are  they  finally  discharged?  Certainly  not  before  a 
conditional  judgment  is  rendered  against  them.  Certainly 
not  while  a  conditional  judgment  stands  against  them,  which 
the  State  is  seeking  to  make  absolute.  They  can  be  finally 
discharged  only  in  one  of  two  ways:  they  must  pay  the 
amount  of  the  bond,  or  the  judgment  of  the  court  must  be 
pronounced  in  their  favor.  The  bail  had  not  been  finally 
discharged,  they  delivered  the  defendant  to  the  sheriff,  and 
the  statute  declares  that  they  thereby  exonerated  them- 
selves. This  leaves  us  without  discretion.  If  our  ruling 
works  an  injustice,  the  remedy  is  not  with  us. 

If  it  be  contended,  or  supposed,  that  our  decision  goes 
the  length  of  holding  that  the  sureties  in  a  bail-bond  may 
exonerate  themselves  by  surrendering  their  principal,  even 
after  final  judgment  against  them,  our  answer  is,  that  that 
question  is  not  before  us,  and  we  do  not  decide  it.  It  may 
be  that  other  principles  would  control  in  the  case  supposed. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  a 
judgment  here  rendered  discharging  the  sureties,  who  will 
go  hence  without  day.  This  judgment  does  not  affect  the 
defendant  Bearden.     His  status  remains  unchanged. 

Beversed  and  rendered. 

McClellan,  J.,  dissenting. 

89     23 
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Indictment  for  Selling  Liquor  vnthout  License. 

1.  Sale  of  whiskey  under  pretense  of  gift,  with  sale  of  other  articles. 
When  the  uncontroverted  evidence  shows  an  actual  sale  of  whiskey  by  the 
defendant,  it  being  called  for,  delivered,  and  the  money  paid,  though 
under  the  pretense,  ur  device,  of  selling  some  other  article,  of  less  value, 
and  giving  the  whiskey  with  it,  the  other  article  not  being  delivered  for 
several  days  afterwards ;  the  court  may  instruct  the  jury  to  find  the 
defendant  guilty,  if  they  believe  the  evidence. 
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2.  Recalling  jury;  additional  instructions. — Where  the  jnrjf  having 
been  instructed  by  the  court  to  find  the  defendant  guilty  if  they  believed 
the  evidence,  deliberate  for  several  hours  without  returning  a  verdict, 
the  court  may,  ex  mero  mottb,  recall  them,  and  ask  the  cause  of  their 
delay ;  and  being  informed  that  they  disagreed  as  to  the  law,  may  in- 
struct them  that  they  are  bound  to  take  the  law  as  given  them  by  the 
court — that  they  must  find  the  defendant  guilty,  if  they  believe  the  evi- 
dence ;  that  while  it  is  their  province  to  pass  on  the  credibility  of  the 
witnesses,  and  their  duty  not  to  convict  if  they  disbelieve  the  witnesses, 
or  believe  that  they  have  committed  perjury,  they  can  not  captiously 
reject  their  testimony. 

From  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  Jas.  R.  Dowdell. 

The  defendant  in  thia  case  was  indicted  for  selling  spirit- 
uous, vinous,  or  malt  liquors,  without  a  license,  and  contrary 
to  law.  On  the  trial,  he  reserved  a  bill  of  exceptions,  in 
which  the  facts  are  thus  stated. 

**  The  State  introduced  one  Price  fits  a  witness,  who  testi- 
fied that,  within  twelve  months  before  the  finding  of  the 
indictment,  one  HoUan,  his  father-in-law,  borrowed  ten  cents 
from  him,  saying  at  the  time  that  he  wanted  to  buy  some 
whiskey,  but  did  not  have  money  enough ;  that  he  saw  said 
HoUan,  shortly  afterwards,  come  out  of  the  defendant's  shop, 
he  being  a  butcher,  with  a  small  soda-water  bottle  in  his 
hand  containing  whiskey ;  and  that  he  saw  defendant  deliver 
said  whiskey  to  Hollan.  The  defendant  moved  to  exclude 
from  the  jury  the  testimony  of  said  Price,  which  motion  the 
court  sustained,  and  excluded  from  the  jury  all  that  was 
said  between  him  and  Hollan,  but  refused  to  exclude  what 
he  said  about  seeing  the  defendant  deliver  the  whiskey  to 
Hollan ;  to  which  refusal  the  defendant  excepted.  The  State 
then  introduced  the  said  Hollan  as  a  witness,  who  testified 
that  he  borrowed  ten  cents  from  said  Price,  under  the  cir- 
cumstances stated,  in  the  town  of  Clanton,  within  twelve 
months  before  the  finding  of  the  indictment;  that  he  applied 
to  the  defendant,  who  kept  a  butcher-shop  in  the  town,  to 
buy  some  whiskey,  but  defendant  said  he  had  none  for  sale, 
and  could  not  sell  him  any ;  that  he  then  stated  to  defendant 
that  he  needed  the  whiskey  for  medical  purposes,  to  which 
defendant  replied,  that  witness  could  buy  a  piece  of  beef, 
and  he  would  give  him  some  whiskey ;  that  defendant  then 
and  there  let  him  have  about  three  gills  of  whiskey,  in  a 
soda-water  bottle,  and  he  paid  defendant  35  cents;  that 
defendant  held  out  his  hand,  receiving  the  money,  but  turn- 
ing his  head  away,  and  shaking  his  head;  that  he  (witness) 
did  not  get  any  beef  that  day,  nor  carry  any  away,  but  went 
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back  a  few  days  afterwards  and  got  some ;  that  he  understood 
and  considered,  when  he  got  the  whiskey  from  defendant, 
and  paid  him  the  money,  that  he  Was  paying  for  the  whiskey, 
and  so  expressed  himself  to  the  defendant,  who  shook  his 
head,  thoogh  holding  out  his  hand  at  the  same  time,  and 
receiving  the  money ;  and  that  the  money  paid  by  him  was 
a  greater  amount  than  the  price  of  the  beef  which  he  after- 
wards got." 

"  The  foregoing  being  substantially  all  the  evidence,  the 
court  charged  the  jury,  on  tjie  request  of  the  solicitor  in 
writing,  that  they  must  find  the  defendant  guilty,  if  they 
believed  the  evidence ;  to  which  charge  the  defendant  excepted. 
The  jury  retired  to  consider  of  their  verdict,  and,  after 
deliberating  for  several  hours,  were  brought  into  court  by 
order  of  the  presiding  judge,  without  solicitation  by  them, 
and  asked  what  was  their  trouble,  or  difficulty — whether  on 
a  disagreement  as  to  the  law  or  the  evidence;  to  which  the 
foreman  replied,  that  it  was  upon  the  law.  Thereupon,  the 
court  said  to  the  jury:  *You  were  supposed  to  be  honest 
men  when  you  were  drawn  and  summoned  as  jurors,  and 
men  who  would  respect  the  solemn  oath  of  a  juror.  You 
are  bound  under  your  oaths,  and  you  have  got  to  take  the 
law  as  this  court  gives  it  to  you.  Under  the  written  charge 
given  you,  if  you  believe  the  witnesses  stated  the  truth,  you 
are  bound  to  find  the  defendant  guilty.  If  you  believe  that 
the  witnesses  have  committed  perjury,  or  if  you  disbelieve 
them, — and  it  is  your  province  to  pass  on  their  credibil- 
ity,— you  could  not  convict;  but  you  can  not  captiously 
reject  their  evidence.  As  to  the  law  governing  the  case, 
you  have  got  to  take  it  as  the  court  gives  it  to  you.'  To 
this  action  of  the  court,  both  in  calling  back  the  jury,  and 
in  the  instructions  given,  the  defendant  objected  and 
excepted." 

Wm.  a.  Collier,  for  the  appellant. 

Wm,  L.  Martin,  Attorney-General,  for  the  State. 

SOMEKVILLE,  J.— The  defendant  was  convicted  of  sell- 
ing  spirituous  liquors,  without  license,  and  contrary  to 
law.  The  uncontroverted  testimony  of  the  witnesses  Price 
and  HoUan  shows,  that  the  defendant  delivered  to  the  latter 
about  three  gills  of  whiskey,  and  that  HoUan  paid  him  thirty- 
five  cents  in  cash.     It  is  not  pretended  that  defendant  had 
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a  licenBe  to  retail,  his  occupation  being  that  of  a  butcher. 
The  contention  seems  to  be,  that  defendant  sold  some  beef 
to  HoUan,  aud  gave  him  the  whiskey  without  consideration. 
The  charge  of  the  court,  instructing  the  jury  to  find  the 
defendant  guilty,  if  they  believed  the  evidence,  in  effect  pro- 
nounces the  pretended  sale  of  the  beef  a  device  and  a 
sham  to  cover  the  actual  sale  of  the  whiskey. 

1.  It  is  our  opinion  that  the  evidence  authorized  the 
charge.  It  is  perfectly  manifest  from  the  record,  that  the 
undisputed  facts  clearly  showed  the  transaction  to  be  a  sale 
of  the  whiskey,  and  not  of  the  beef — ^the  latter  article  not 
being  worth  the  money  paid,  and  not  being  delivered  until 
several  days  afterwards.  The  witness  paid  the  money  for 
the  whiskey,  and  so  expressed  himself  at  the  time  to  the 
seller.  He  applied  to  buy  whiskey,  and  not  beef.  He  car- 
ried whiskey  away  with  him  when  he  left,  and  carried  no 
beef.  The  conduct  of  the  defendant,  when  he  received  the 
money,  in  turning  his  face  away  and  shaking  his  head,  had 
no  tendency  to  disprove  the  transparent  character  of  the 
delivery  as  a  sale,  or  to  disprove  it  as  a  gift. 

2.  The  trial  judge  acted,  we  think,  within  the  bounds  of 
judicial  propriety,  in  ex  mero  motu  making  inquiry  of  the 
jury  as  to  the  nature  of  the  difficulty  which  seemed  to  delay 
their  deliberations.  And,  upon  being  informed  that  they 
disagreed  as  to  the  law,  the  jury  was  correctly  informed 
that  they  must  take  the  law  as  given  them  by  the  court  in 
its  charge ;  and  while  they  might  disbelieve  the  witnesses  on 
the  ground  of  perjury,  or  other  reason,  they  could  not  cap- 
tiously reject  their  testimony  without  cause.  We  discover 
nothing  in  this  instruction  which  is  not  sanctioned  by  sound 
practice,  and  by  unquestionable  principles  of  settled  law. 

Judgment  affirmed. 


Paine  v.  State. 

Indictment  for  Arson. 

1.  Burning  inhabited  dwelling-house. — To  set  fire  to  or  barn  an  in- 
habited dwellinj?-h«)U8e,  is  arson  in  the  first  degree,  whether  there  is  at 
the  time  any  human  being  in  it  or  not  (Code,  §  3780) ;  and  if  the  indict- 
ment, after  describing  the  building  as  an  inhabited  dwelling-house, 
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adds  the  words,  'Mn  which  there  was  at  the  time  no  human  being," 
these  words  may  be  rejected  as  surplusage. 

2.  Same;  punishment. — The  punishment  of  arson  in  the  first  degree 
being,  at  the  discretion  of  the  jury,  death  or  imprisonment  in  the  peni- 
tentiary *'for  not  less  than  ten  years"  (Code,  ^  3780),  they  may  impose 
a  sentence  to  imprisonment  for  life. 

Fbom  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jona.  Haralson.  *    • 

Jas.  B.  Diggs,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — The  indictment  charges  that  the  accused 
"willfully  set  fire  to,  or  burned  the  inhabited  dwelling- 
house  of  John  Ex,  in  which  there  was  at  the  time  no  human 
being."  Section  3780  of  the  Code,  under  which  the  indict- 
ment is  found,  and  defendant  convicted,  declares:  "Any 
person  who  willfully  sets  fire  to,  or  burns  .... 
any  prison  or  jail,  or  any  other  house  or  building,  which  is 
occupied  by  a  person  lodged  therein,  or  any  inhabited  dwell- 
ing-house, or  any  house  adjoining  such  dwelling-house, 
whether  there  is  at  the  time  in  such  dwelling-house  any 
human  being  or  not,  is  guilty  of  arson  in  the  first  degree, 
and  must,  on  conviction,  be  punished  at  the  discretion  of 
the  jury,  by  death,  or  by  imprisonment  in  the  penitentiary 
for  not  less  than  ten  years." 

The  statute  intends  not  merely  the  protection  of  property, 
but  specially  the  protection  of  human  life.  When  an  inhab- 
ited dwelling-house  is  burned,  the  character  of  the  structure 
constitutes '  arson  in  the  first  degree,  without  regard  to  the 
presence  of  a  human  being  therein  at  the  time.  The  indict- 
ment, pursuing  the  words  of  the  statute,  laying  the  burning 
of  an  inhabited  dwelling-house,  sufficiently  charges  the 
offense  in  this  respect.  The  averment,  "  in  which  there  was 
at  the  time  no  human  being,^^  is  not  descriptive  of  any  ele- 
ment of  the  offense,  is  surplusage,  and  may  be  disregarded. 
Childress  v.  The  State,  86  Ala.  77. 

The  statute  commits  the  punishment  to  the  discretion  of 
the  jury,  and  under  it,  they  may  punish  by  death,  or  by  im- 
prisonment in  the  penitentiary  for  life,  or  for  any  number  of 
years  exceeding  ten,  as  the  facts  of  the  case  may,  in  their 
opinion,  require. — Miller  v.  State,  54  Ala.  155. 

AfSrmed. 
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Pellum  V.  The  State. 

•  Indictment  for  Orand  Larceny. 

1.  Grand  juror  as  witness. — By  express  statutory  provision,  a  grand 
juror  may  be  required  to  disclose  the  testimony  of  any  witness  examined 
before  that  body,  for  the  purpose  of  impeaching  or  sustaining  his  testi- 
mony before  the  court,  or  on  a  charge  of  perjury  against  hira  (Code, 
§  4351) ;  but  there  are  other  cases,  also,  in  which  he  may  testify  as  to 
the  evidence  given  by  any  witness  before  the  grand  jury,  against  the 
objection  of  the  witness  himself. 

2.  Error  without  injury  in  admission  of  evidence. — The  admission  of 
evidence  in  a  criminal  case,  against  the  objection  of  the  defendant, 
even  if  erroneous,  will  not  work  a  reversal,  when  the  record  affirma- 
tively shows  that  the  sole  tendency  of  the  evidence  was  beneficial  to 
him,  as  when  it  sustains  his  defense. 

3.  Alibi;  charge  as  to  burden  of  proof.— The  burden  of  proof  as  to  an 
alibi  is  on  the  defendant;  and  a  charge  which  instructs  the  jurV,  *'  that 
it  is  the  duty  of  the  defendant,  in  proving  an  alibi,  to  reasonably  satisfy 
the  jury  that  he  was  elsewhere  at  the  time  of  the  commission  of  the 
offense, *'  asserts  this  principle  in  substance. 

4.  General  charge  on  evidence. — When  there  is  any  evidence  what- 
ever, however  weak  and  inconclusive  it  may  be,  directly  tending  to 
show  the  defendant's  guilt,  its  sufficiency  should  be  submitted  to  the 
jury,  and  a  general  charge  in  his  favor  is  properly  refused. 

5.  Argumentative  charges  to  the  jury  are  properly  refused,  though 
the  propositions  asserted  might  property  be,urged  by  counsel  before 
the  jury. 

From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

The  defendant  in  this  case,  Ambrose  Pellum,  was  indicted, 
jointly  with  Walter  Pellum,  a  younger  brother,  for  the  lar- 
ceny of  a  gold  watch  and  five  dollars  in  silver,  the  personal 
property  of  John  Reynolds,  charged  to  have  been  feloniously 
taken  and  carried  away  from  the  dwelling-house  of  Robert 
Reynolds.  Being  jointly  tried,  and  pleading  not  guilty, 
Ambrose  was  found  guilty,  while  Walter  was  discharged. 
On  the  trial,  as  appears  from  the  bill  of  exceptions,  the  State 
introduced  Len.  Reynolds  as  a  witness,  who  seems  to  have 
been  the  prosecutor,  though  there  is  no  evidence  of  his  iden- 
tity with  John  Reynolds,  the  alleged  owner  of  the  stolen 
property;  nor  was  any  objection  made  on  the  ground  of  vari- 
ance. Said  Reynolds  testified,  in  brief,  that  on  Saturday 
night,  March  23d,  1889,  he  went  to  the  house  of  defendant's 
father,  and  found  defendant  preparing  to   go  to   bed,  but 
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persuaded  him  to  dress  and  go  out  with  him ;  that  they  first 
went  to  a  drug-store  in  the  village,  which  was  kept  by  wit- 
ness' father,  and  there  drank  some  "diluted  alcohol;"  that 
they  then  went  to  the  post-office,  and  remained  there,  talking, 
until  about  eleven  o'clock,  when  they  returned  together  to 
their  respective  homes,  which  were  near  the  post-office,  but 
in  opposite  directions  from  it;  that  he  found  the  door  of  his 
room  open,  but  undressed,  put  his  watch  "on  the  top  of  the 
library  near  the  bed,"  and  retired;  that  he  was  awakened 
about  four  o'clock  in  the  morning,  feeling  cold,  and,  on  get- 
ting up,  found  his  watch  and  trunk  both  gone;  that  he 
aroused  the  family,  and,  on  searching,  found  the  trunk  out- 
side of  the  yard,  broken  open,  and  the  money  missing ;  and 
that  he  had  never  since  seen  his  watch.  As  to  the  amount 
of  money  in  the  trunk,  he  testified  on  the  trial  that  it  was 
$19.50,  but  admitted  that  before  the  grand  jury  he  had  said 
that  it  was  $5.00;  and  his  declarations  at  other  times  were 
proved,  fixing  the  amount  at  $3.00,  and  $8.50.  He  testified, 
also,  that  among  the  pieces  of  money  in  his  trunk  was  a 
half-dollar,  peculiarly  marked,  which  he  recognized  a  few 
days  afterwards,  when  he  saw  Mrs.  Peacock,  who  was  a  sister 
of  the  defendant,  pay  it  to  one  Loftin ;  and  he  denied,  on 
cross-examination,  that  he  had  lost  the  watch,  or  the  money, 
while  playing  cards  with  the  defendant. 

Mrs.  Peacock  was  introduced  as  a  witness  for  the  prosecu- 
tion, and  testified  that  the  defendant  gave  her  the  marked 
half-dollar,  but  said  he  gave  it  to  her  during  the  afternoon 
of  Saturday,  March  23d,  1889;  and  the  bill  of  exceptions 
statos  that,  during  the  argument  to  the  jury,  the  counsel  for 
the  prosecution  insisted  that  her  testimony  was  untrue  as  to 
the  time  when  she  received  the  money.  The  defendant  did 
not  make  any  statement  as  a  witness  in  his  own  behalf,  but 
his  father  and  mother  each  testified  to  facts  tending  to  estab- 
lish an  alibi — that  he  came  home  about  eleven  o'clock  Sat- 
urday night,  went  to  bed,  and  spent  the  night  there;  and  a 
younger  brother  testified  to  declarations  made  by  said  Len. 
Reynolds,  some  time  after  the  alleged  larceny,  to  the  effect 
that  defendant  had  won  his  watch,  which  he  staked  against 
$40,  that  he  desired  to  redeem  it,  "  but  would  die  before  he 
would  let  his  father  know  he  had  so  lost  it"  John  W.  Sim- 
mons, the  foreman  of  a  former  grand  jury,  before  whom  the 
defendant  had  been  examined  as  a  witness,  was  examined  as 
a  witness  for  the  prosecution,  and  testified  that  the  defend- 
ant on  that  occasion,  being  questioned  as  to  his  knowledge 
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of  any  gaming  cases,  stated  that  he  had  won  a  gold  watch  and 
some  money  &om  said  Len.  Reynolds ;  and  the  court  admitted 
this  evidence,  against   the  objection  and  exception   of  the 
defendant. 

"This  being  the  substance  of  all  the  evidence  before  the 
jury,  the  court  charged  the  jury,  among  other  things,  that 
it  is  the  duty  of  the  defendants,  in  proving  an  cUibi,  to 
reasonably  satisfy  the  jury  that  they  were  elsewhere  at  the 
time  of  the  commission  of  the  offense."  The  defendant  ex- 
cepted to  this  charge  as  given,  and  also  to  the  refusal  of  the 
following  charges,  which  were  asked  by  him  in  writing: 
(1.)  "Any  declaration  made  by  Ambrose  Pellum  on  Sunday 
morning,  or  afterwards,  that  he  had  won  the  watch  from 
Len.  Reynolds,  would  not  have  been  admissible  in  his  behalf 
on  his  trial  for  the  larceny  of  the  watch."  (2. )  "If  the  State 
introduces  a  witness  to  testify  in  a  case,  it  indorses  said  wit- 
ness as  truthful  and  credible,  and  is  estopped  from  saying 
that  he  intentionally  swore  falsely."  (1.)  "If  the  State  in- 
troduces a  witness  on  the  trial  of  a  cause,  it  indorses  him  as 
being  credible  and  worthy  of  belief,  and  is  estopped  from 
impeaching  him,  or  saying  that  he  has  corruptly  sworn  false ; 
and  if  Mrs.  Peacock  has  testified  that'  she  received  the  half- 
dollar  from  Ambrose  Pellum  at  a  time  which  proves  that  it 
was  not  taken  from  the  trunk,  the  State  is  estopped  from 
saying  that  she  knowingly  swore  falsely."  (4.)  "If  the 
jury  believe  the  evidence,  they  must  find  for  the  defendants."" 

H.  H.  Blackman,  for  appellant. — (1.)  On  grounds  of 
public  policy,  in  furtherance  of  justice,  the  proceedings  had 
before  the  grand  jury  are  required  to  be  conducted  secretly, 
and  the  jurors  themselves  are  sworn  to  secrecy. — Code, 
§  4329 ;  1  Greenl.  252.  The  statute  creates  two  exceptions, 
and  but  two  (Code,  §  4351);  and  the  maxim  applies, 
Expressio  unhis  est  exclusio  aUerius, — People  v.  Sharp, 
1  Amer.  St.  851.  (2.)  The  first  charge  asked  ought  to  have 
been  given. — Allen  v.  State,  71  Ala.  5;  Cooj)er  r.  State, 
63  Ala.  80;  1  Amer.  St.  851.  (3.)  The  second  and  third 
charges  each  assert  a  correct  proposition. —  Warren  v,  Oa- 
briel,  51  Ala.  235;  Baker  v.  Bell,  46  Ala.  216;  Coleman  t\ 
Slier,  74  Ala.  435.  (4.)  The  evidence  for  the  prosecution 
was  involved  in  contradictions,  and  wholly  insufficient  to 
sustain  a  conviction.  The  general  charge  asked  should  have 
been  given. 
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Wm.  L.  Martin,  Attorney-General,  and  Henry  L.  Martin, 
for  the  State,  cited  Thompson  &  M.  on  Juries,  746,  notes  3-5 ; 
9  Amer.  &  En.  En  eye.  Law,  17 ;  Jones  v,  Turjnn,  6  Heisk. 
(Tenn.)  181;  Burdick  v.  Hunt,  43  Ind.  381;  Sands  v,  Rob- 
inson,  12  Sm.  &  Mar.  704;  Way  v.  BuUerworth,  106  Mass.  75; 
Com.  V.  Mead,  12  Gray,  167;  3  Watts,  Penn.  56;  7  Ired. 
Law,  96. 

McCLELLAN,  J. — The  appellant  was  convicted  under  an 
indictment  charging  him  with  the  larceny  of  a  watch  and 
certain  money  from  one  Reynolds.  The  line  of  his  defense 
appears  to  have  been,  that  he  won  the  watch  and  money 
from  the  prosecutor,  at  a  game  of  cards.  Against  his  ob- 
jection, the  State  was  allowed  to  prove  by  the  foreman  of  a 
grand  jury,  that  the  defendant,  having  been  summoned 
before  that  body  as  a  witness  in  the  investigation  of  another 
matter,  was  examined  with  respect  to  his  knowledge  as  to 
gambling  in  the  community,  and  had  stated  on  this  exami- 
nation that  he  had  played  cards,  on  the  night  of  the  alleged 
larceny,  with  the  said  Reynolds,  ''and  won  his  gold  watch 

and in  money."*     It  is  insisted  for  appellant,  that  the 

only  instances  in  which  a  grand  juror  will  be  permitted  to 
disclose  evidence  adduced  before  the  grand  jury,  are  those 
in  which  the  disclosure  may  be  required  under  section  4351 
of  the  Code,  for  the  purpose  of  ascertaining  whether  it  is  con- 
sistent with  the  testimony  given  by  the  witness  before  the 
court,  or  on  a  charge  of  perjury  against  him;  and  that, 
inasmuch  as  this  was  not  a  chai'ge  of  perjury,  and  the 
defendant  was  not  examined  as  a  witness  on  this  trial,  the 
case  does  not  fall  within  the  statute,  and  the  evidence  of  the 
grand  juror  was  erroneously  admitted.  It  would  seem,  on 
authority,  that  this  contention  is  untenable,  and  that  such 
testimony  is  competent  for  other  purposes  than  those  set  forth 
in  the  section  quoted  from. — Thomp.  &  Merr.  on  Juries, 
§  706  (6);  State  v,  Broughion,  7  Ired.  (N.  C.)  96;  U,  S. 
V.  Porter,  2  Cranch,  C.  C.  60;  U,  S.  v.  Charles,  lb.  76. 

2.  Be  that  as  it  may,  however,  if  this  testimony  was  incom- 
petent, it  comes  clearly  within  the  principle  settled  in  the 
case  of  Marks  v.  State,  86  Ala.  99,  to  the  effect,  that  an 
erroneous  ruling  of  the  trial  court,  to  which  the  defendant 
excepts,  will  not  avail  him  on  appeal,  when  this  court  can 
affirmatively  determine  that  a  ruling  in  line  with  defend- 
ant's objection  could  only  have  been  prejudicial  to  him.  It 
appears  in  this  record,  as  we  have  seen,  that  the  defendant 
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claimed  that  he  had  won  the  property,  alleged  to  have  been 
stolen,  from  Reynolds  at  cards.  His  statement  before  the 
grand  jury  went  directly  to  support  this  theory  of  the 
defense,  and  we  can  not  conceive  but  that  its  sole  tendency 
was  beneficial  to  him.  Whether  its  admission  was  error  or 
not,  therefore,  a  reversal  can  not  be  had  on  account  of  it. 

3.  There  was  no  error  in  the  charge  given  at  the  instance 
of  the  State,  to  the  effect  that  ^4t  is  the  duty  of  the 
defendant,  in  proving  an  alibi,  to  reasonably  satisfy  the  jury 
that  he  was  elsewhere  at  the  time  of  the  commission  of  the 
offense." — Spencer,  v.  State,  54  Ala.  124;  1  Amer.  &  Eng. 
Encyc.  of  Law,  pp.  454,  455.  We  understand  this  charge 
to  be  simply,  that  the  burden  of  proof  as  to  an  alibi  is  upon 
the  party  who  set  up  that  defense.  If  the  defendant  appre- 
hended .that  the  form  of  the  statement  tended  to  mislead  the 
jury,  in  that  they  might  not  understand  that  the  words  "it  is 
the  duty  of  the  defendant,"  &c.,  merely  imposed  on  him  the 
onus  probandi  on  this  issue,  he  should  have  asked  an  ex- 
planatory instruction. — Smith  v.  State,  86  Ala.  28. 

4.  The  general  charge  should  never  be  given,  when  there 
is  any  evidence,  however  weak  and  inclusive  it  may  be,  tend- 
ing to  make  a  case  against  the  party  who  asks  it  In  this 
case,  there  was  evidence  tending  directly  to  show  defendant's 
guilt;  and  the  general  charge  requested  by  him  was  properly 
refused,  notwithstanding  the  witnesses  for  the  State  were 
self -contradictory  in  the  testimony  given  by  them;  and 
although  the  presiding  judge  may  have  believed  that  the  evi- 
dence was  not  sufficient  for  conviction.  That  was  a  question 
entirely  for  the  jury. — Daniel  v.  Hardwick,  88  Ala.  557 ; 
Paden  v.  Bellinger,  87  Ala.  575;  Beard  v.  Horton, 
86  Ala.  202. 

5.  Each  of  the  remaining  charges  requested  by  the 
defendant  embodied  mere  arguments,  proper,  it  may  be,  to 
be  brought  to  the  attention  of  the  jury  by  counsel,  but  not 
proper  to  be  given  in  charge  by  the  court.  Such  charges,  as 
has  been  many  times  decided  by  this  court,  may  always  be 
refused. — Hawe^  v.  State,  88  Ala.  29;  Rains  v.  State,  lb,  91; 
Riley  v.  State,  lb.  193;  Carrington  v.  L,  &  N,  R.  R.  Co.,  lb. 
472;  Liltle  v.  State,  at  present  term. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Hufltaian  v.  The  State. 

•  Indictment  for  Embezzlement 

1.  Sufficiency  of  indictment. — An  indictment  which  charges  the  em-  I  ^     *^l 
bezzlement  of  **money  to  about  the  amount  of  $160/'  without  other  de- 
scription, or  averment  of  value,  being  authorized  by  the  Code  (§  3810; 
Form  No.  39,  p.  270},  is  sufficient  on  demurrer. 

2.  Sufficiency  of  verdict.— Under  an  indictment  for  the  embezzlement 
of  $150,  alleged  to  be  the  personal  property  of  S.  Bros.,  a  verdict  of 
"guilty  of  embezzlement  of  a  sum  of  money  less  than  $25,"  without 
more,  is  a  special  verdict,  and  does  not  find  enough  to  support  a  judg- 
ment of  conviction. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

The  indictment  in  this  case  contained  three  counts,  each 
of  which  charged,  in  varying  phraseology,  that  the  defendant, 
being  the  bailee  or  agent  of  Sells  Brothers,  "did  embezzle, 
or  fraudulently  convert  to  his  own  use,  money  to  about  the 
amount  of  $150,  the  personal  property  of  said  Sells  Brothers, 
which  came  to  his  possession  by  virtue  of  his  said  employ- 
ment." The  defendant  demurred  to  the  indictment,  "be- 
cause it  does  not  allege  the  value  of  the  money  embezzled, 
and  because  it  does  not  allege  the  description  or  character 
of  the  money;"  and  his  demurrer  being  overruled,  he  pleaded 
not  guilty.  He  also  moved  in  arrest  of  judgment,  on  account 
of  the  insufficiency  of  the  verdict,  but  his  motion  was  over- 
ruled 

John  G.  Finley,  for  appellant,  cited  Thxmipson  v.  Stale, 

42  Ark.  517;  Ward  v.   Stale,  48   Ark.  36;  Clay  v.  State, 

43  Ala.  350. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J. — The  indictment  in  this  case  pursues  the 
form  given  in  the  Code,  and  is  sufficient. — Form  39,  p.  270 
of  Code,  vol.  2;  §  3810,  same  vol. 

The  verdict  in  this  case  must  be  classed  as  a  special  one. 
Its  language  is,  "We,  the  jury,  find  the  defendant  guilty  of 
embezzlement  of  a  sum  of  money  less  than  twenty-five  doU 
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lars."  When  a  special  verdict  is  found,  it  must  affirm  every 
material  ingredient  of  the  offense,  or  no  judgment  can  be 
rendered  upon  it  Under  the  authorities,  we  are  not  able  to 
affirm  that  anything  was  found  except  what  was  expressed. 
Hence  we  are  not  permitted  to  know,  or  to  infer,  that  the 
finding  implied  that  the  money  embezzled  was  the  property 
of  Sells  Brothers,  or  that  it  was  embezzled  in  Montgomery 
county,  Alabama. — Clay  v.  State,  43  Ala.  350;  Lee  v,  Camp- 
bell, 4  Por.  198.  If  the  verdict  had  been,  "We,  the  jury, 
find  the  defendant  guilty,"  or  *'guilty  as  charged,"  and  had 
then  added,  as  a  further  finding,  the  value  of  the  property 
embezzled,  this  would  have  been  a  general  verdict,  and  would 
have  been  held  sufficient.  The  finding,  in  such  case,  would 
be  referred  to  the  indictment.  This  may  seem  to  be  a  nar- 
row point,  but  we  are  unwilling  to  depart  from  former  rul- 
ings. We  confine  this  ruling,  however,  to  cases  not  dis- 
tinguishable from  it. 

The  testimony  of  what  Scott  paid  in  Georgia,  and  of  the 
freight  paid  on  the  ostriches,  could  shed  no  light  on  the 
question  of  defendant's  guilt,  and  was  improperly  admitted 

Eeversed  and  remanded. 


Brinkley  v.  The  State 

Indictment  for  Murder. 

1.  Hamicide  in  defendant's  own  house;  retreat;  provocation. — ^The 
homicide  in  this  case  occurred  in  the  defendant's  own  house,  during  a 
dance  and  party  which  another  freed tnan  gave  by  his  permission ;  and 
the  evidence  tended  to  show  that  the  altercation  between  the  parties, 
which  resulted  in  the  shooting,  was  brought  on  by  defendant  ordering 
the  deceased  to  leave  the  house,  because  he  used  profane  language, 
and  was  guilty  of  indecent  behavior.  The  court  charged  the  jury,  (1) 
'*that  it  was  the  duty  of  the  defendant  to  avoid  the  killing,  if  he  could 
have  done  so  without  danger  to  himself;"  and  (2)  '*that  if  the  de- 
fendant provoked  or  brought  on  the  difficulty,  he  can  not  be  guilty  of 
less  than  manslaughter."  Held,  that  each  of  these  charges  was  errone- 
ous, in  assuming  (1)  that  it  was  the  defendant's  duty  to  retreat  from 
his  own  house,  and  (2)  that  he  had  no  right  to  order  the  deceased  to 
leave  the  premises  on  account  of  improper  words  and  conduct. 

2.  To  what  witnem  may  testify. — A  witness  who  was  present,  and  saw 
the  dance  in  which  the  deceased  indulged  just  before  the  altercation 
which  resulted  in  the  killing,  can  not  testify  that  it  was  ''indecent/' 
this  being  the  mere  expression  of  an  opinion,  and  not  the  statement  of 
a  fact. 

Vol.  lzxxix. 
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From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos  M.  Abrington. 

The  defendant  in  this  case,  James  Brinkley,  was  indicted 
for  the  murder  of  Jerry  Butler;  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  the  penitentiary  for  the 
term  of  twenty  years.  The  homicide  occurred  at  the  de- 
fendant's own  house,  during  a  dance  and  party  which,  by 
his  permission,  was  there  given  by  Tom  Belser,  another 
freedman.  The  deceased  indulged  in  a  dance,  which  he 
called  the  "shake  back,"  and  which,  as  described  by  some 
of  the  witnesses,  was  very  indecent ;  and  some  of  the  persons 
present  objecting  to  it,  he  declared  with  an  oath  his  right  to 
dance  as  he  pleased.  The  defendant,  then  coming  into  the 
room,  told  him  he  must  not  curse  and  swear  in  the  house, 
and  must  behave  himself,  and  ordered  him  to  leave;  and 
during  the  altercation  which  at  once  ensued  between  them, 
the  defendant  drew  his  pistol,  and  fired  the  fatal  shot.  The 
court  charged  the  jury,  among  other  things,  (1)  "that  if  the 
defendant  could  have  avoided  the  difficulty  without  danger 
to  himself,  he  should  have  done  so;"  (2)  "that  if  the  de- 
fendant provoked  or  brought  on  the  difficulty,  he  can  not  be 
guilty  of  less  than  manslaughter  in  this  case."  To  each  of 
these  charges  the  defendant  duly  excepted,  and  also  to  sev- 
eral other  rulings  which  require  no  notice. 

Watts  &  Son,  for  appellant,  cited  Roberts  v.  State,  68  Ala. 
156;  Jones  v.  State,  76  Ala.  8;  Cary  v.  State,  76  Ala.  86; 
Rains  v.  State,  88  Ala.  91. 

Wm.  L.  Martin,  Attorney-General,  and  Tennent  Lomax, 
contra,  cited  Mitchell  v.  State,  60  Ala.  126;  Rutledge  v. 
State,  88  Ala.  85 ;  Jackson  v.  State,  77  Ala.  18 ;  Watson  v. 
State,  82  Ala.  10;  Gassenheimer  v.  State,  52  Ala.  313; 
1  Whart.  Crim.  Law,  502,  506;  Eilandv.  State,  52  Ala.  332. 

SOMEEVILLE,  J.— The  killing  of  the  deceased  in  the 
present  case  occuiTcd  in  the  house  of  the  defendant,  being 
perpetrated  by  shooting  with  a  pistol.  The  evidence  tended 
to  show  that  the  deceased  had  been  guilty  of  profanity  and 
indecent  behavior,  and  was  for  this  reason  ordered  by  the 
defendant  to  leave  the  premises,  whereupon  an  altercation 
ensued  between  them,  which  resulted  in  the  killing. 

The  court,  among  other  things,  charged  the  jury,  that  "it 
was  the  duty  of  the  defendant  to  avoid  the  killing,  if  he 
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could  have  done  so  without  danger  to  himself."  This  charge 
viras,  in  our  opinion,  erroneous,  in  ignoring  both  of  the 
above  stated  phases  of  the  evidence.  The  defendant  could 
probably  have  avoided  the  necessity  of  the  killing,  by  re- 
treating from  combat,  and  taking  refuge  in  some  place  of 
safety.  So  he  might  have  accomplished  the  same  end  by 
abstaining  from  administering  any  rebuke  to  the  deceased 
for  his  alleged  indecent  conduct.  Each  of  these  courses 
might  possibly  have  been  resorted  to  without  the  least 
danger.  Yet,  as  the  defendant  was  in  his  own  house  and 
domicil,  he  was  under  no  obligation  to  retreat.  An  assailed 
person  is  not  bound  to  retreat  from  his  own  house,  to  avoid 
killing  his  assailant,  even  though  a  retreat  could  be  safely 
made. — Jones  v.  State,  76  Ala.  8;  Cary  v.  State,  lb.  78; 
Wharton  on  Homicide,  §  541.  So,  if  he  was,  under  the  cir- 
cumstances of  the  case,  justifiable  in  ordering  or  expelling 
the  deceased  from  the  premises,  he  would  be  under  no  legal 
necessity  to  avoid  the  altercation  by  yielding  the  right  in 
question,  as  a  mode  of  avoiding  all  apprehended  violence.  The 
charge  assumed  the  contrary. 

The  statement  of  the  witness,  that  the  dance  in  which  the 
deceased  was  engaged  prior  to  the  killing  was  an  "indecent" 
one,  was  a  mere  expression  of  opinion,  and  not  the  state- 
ment of  a  fact.     The  objection  to  it  was  properly  sustained. 

We  need  not  pass  on  the  objection  to  the  colloquy  between 
the  juror  Blue  and  the  trial  judge,  as  it  will  not  probably 
recur  on  another  trial. 

The  other  rulings  of  the  court  have  been  examined,  and 
we  discover  no  error  in  any  of  them,  except  the  portion  of 
the  court's  general  charge  numbered  2,  which  should  not 
have  been  given.  These  charges  involve  questions  too  often 
considered  by  us  to  require  discussion. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  In  the  meanwhile,  the  defendant  will  be  retained 
in  custody  until  discharged  by  due  course  of  law. 
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Mays  V.  The  State. 

Indidmeni  for  Trespass  by  Cattle  on  Crops  under  Common 

Fence. 

1.  Sufficiency  of  indictment;  following  words  of  statute;  negativing  ex- 
ception.— W:ien  a  statute  createn  an  offense,  describing  all  its  constita- 
ents,  it  is  suflBcient  for  an  indictment  to  pursue  the  words  of  the  statute ; 
and  when  the  enacting  clause  contains  an  exception,  which  is  so  incor- 
porated in  the  definition  of  the  offense  as  to  become  a  material  part  of 
the  description  of  its  ingredients,  the  indictment  must  negative  the  ex- 
ception. 

2.  Same;  alternative  charges  iv  same  count, — When  an  indictment 
contains  but  one  count,  which  contains  alternative  charges  in  the  dis- 
junctive, each  alternative  must  charge  a  substantive  offense. 

3.  Suffering  cattle  to  run  at  large  on  lands  under  common  fence;  suffi- 
ciency of  indictment.— An  indictnient  for  suffering  stock  to  run  at  large 
on  lands  inclosed  by  a  common  fence  (Code,  §§  3878-9),  must  allege 
that  the  act  was  committed  between  the  1st  dity  of  March  and  the  25th 
day  of  December,  that  there  was  at  the  time  a  growing  or  outstanding 
crop  on  the  land,  and  that  the  cattle  were  allowed  to  run  at  large  with- 
out a  sufficient  guard  to  prevent  injury  to  the  crops. 

4.  Sam£;  constituents  of  offense,-— The  statute  applies  only  to  lands 
owned  by  two  or  more  persons  in  severalty,  on  whicn  crops  are  cultiva- 
ted by  them  in  severalty,  and  does  not  embrace  a  joint  occupancy  and 
cultivation  by  tenants  in  common ;  as  where  the  defendant  owned  the 
land,  and  furnished  the  mules,  while  the  prosecutor  supplied  the  work, 
under  an  agreement  that  the  crop  should  be  equally  divided  between 
them. 

Prom  the  County  Court  of  Colbert. 

Tried  before  the  Hon.  John  A.  Steele. 

The  indictment  in  this  case  was  found  in  the  Circuit  Court, 
in  March,  1889,  and,  as  copied  three  times  in  the  transcript, 
charged  that  the  defendant,  Jack  Mays,  "cultivated  or  occu- 
pied land  under  a  common  fence  with  Eobert  Wise,  know- 
ingly suffered  hogs  or  cows  or  horses  to  go  at  large  in  such 
inclosure,  or  knovnngly  suffered  said  stock  to  go  at  large  in 
said  inclosure  without  a  sufficient  guard  to  prevent  injury  to 
crops."  The  case  having  been  transferred  to  the  County 
Court  for  trial,  the  defendant  there  demurred  to  the  indict- 
ment, because  (1)  it  did  not  allege  that  there  was  at  the 
time  a  growing  or  outstanding  crop  on  the  land;  and  (2) 
because  the  offense  was  stated  in  the  alternative,  and  one  of 
the  alternative  charges  was  defective  and  insufficient.  The 
court  overruled  the  demurrer,  and  issue  was  joined  on  the 
plea  of  not  guilty. 
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On  the  trial,  as  the  bill  of  exceptions  shows,  Robert  Wise 
testified  on  the  part  of  the  State,  that  he  and  the  defendant 
cultivated  a  crop  on  shares  during  the  year  1888 ;  that  the 
defendant  furnished  the  land,  the  mules,  and  the  necessary 
feed  for  them,  while  he  furnished  the  labor,  and  the  crops 
were  to  be  equally  divided  between  them.  The  defendant, 
testifying  in  his  own  behalf,  stated  that  his  contract  for  the 
cultivation  of  the  land  was  made,  not  with  said  Wise,  but 
with  Judith  Guinn,  whose  daughter  said  Wise  afterwards 
married,  and  that  he  never  made  any  contract  with  Wise. 
The  defendant  requested  the  court  to  instruct  the  jury, 
(1)  "that  if  they  believed  from  the  evidence  that  the  contract 
was  made  between  the  defendant  and  Judith  Guinn,  then 
they  must  find  the  defendant  not  guilty;  (2)  "that  if  they 
believed  from  the  evidence  that  said  Wise  cultivated  land 
belonging  to  the  defendant,  under  a  contract  between  them 
that  defendant  should  furnish  the  land  and  the  teams,  that 
Wise  should  furnish  the  labor,  and  that  the  crops  were  to 
be  equally  divided  between  them,  then  they  must  find  the 
defendant  not  guilty."  The  court  refused  these  charges, 
and  the  defendant  excepted. 

Jackson  &  Sawtell,  and  Kirk  &  Almon,  for  appellant 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — When  an  offense  is  created  by  a  statute, 
which  describes  its  constituents,  an  indictment  conforming 
to  ttie  statutory  description  is  sufficient;  but  pursuing  the 
words  of  the  statute  will  not  suffice,  unless  every  affirmative 
element  of  the  offense  is  thereby  distinctly  and  clearly 
averred.  The  general  rule  is,  that  an  indictment  must  con- 
tain all  the  essential  ingredients  of  the  offense  intended  to 
be  charged,  stated  with  certainty,  unless  there  be  a  statutory 
form  directing  otherwise.  When  the  enacting  clause  con- 
tains an  exception,  whether  such  exception  constitutes  matter 
of  defense  to  be  shown  by  the  accused,  or  must  be  negatived 
in  the  indictment,  depends  on  the  question,  whether  it  is  so 
incorporated  in  the  definition  of  the  offense  as  to  become  a 
material  part  of  the  description  of  its  ingredients.  The 
practical  test  is,  does  the  statute  declare  the  criminality  of 
the  prohibited  acts  as  an  entire  class,  or  such  acts  only  when 
committed  by  designated  persons,  or  under  particular  cir- 
cumstances, or  during  a  specified  period?     "If  it  be  clear 

Vol.  lxxzix. 
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that  an  act  is  only  to  become  a  crime  when  executed  by  per- 
sons of  a  particular  class,  or  under  particular  conditions, 
then  this  class,  or  these  conditions,  must  be  set  out  in  the 
indictment,  no  matter  in  what  part  of  the  statute  they  may 
be  expressed."' — Whart.  Cr.  PL  &  Pr.  §  241;  Mclntyrev. 
State,  55  Ala.  157. 

The  indictment  was  intended  to  charge  a  violation  of  sec- 
tion 3878  of  the  Code,  which  declares:  "Any  one  of  several 
parties  occupying  or  cultivating  land  under  a  common  fence, 
who  turns  stock  of  any  kind  into  such  inclosure,  or  know- 
ingly suffers  such  stock  to  go  at  large  therein,  without  a 
sufficient  guard  to  prevent  injury  to  crops,  must,  on  convic- 
tion, be  fined  not  less  than  ten,  nor  more  than  fifty  dollars, 
and  also  the  amount  of  damages  inflicted  by  the  stock,  which 
damages  shall  be  held  as  a  part  of  the  penalty  imposed  by 
the  court,  and  shall  go  to  the  party  injured;  but  this  section 
shall  not  apply  when  there  is  no  growing  or  outstanding 
crop  on  the  lands  within  the  inclosure,  or  in  any  case,  from 
the  twenty-fifth  day  of  December  to  the  first  day  of  Itfarch 
succeeding."  By  its  own  limitations,  the  statute  does  not 
stamp  criminality  upon  the  enumerated  acts,  unless  commit- 
ted when  there  is  a  growing  or  outstanding  crop  on  the  land, 
and  during  a  period  of  time  other  than  that  specified.  The 
penal  character  of  the  section  does  not  apply,  except  to  acts 
done  under  a  particular  condition,  and  between  certain  dates. 
The  exceptions  are  so  incorporated  with  the  clause  describing 
the  offense,  that  they  constitute  a  material  part  of  its  de- 
scriptive ingredients ;  the  negative  of  the  exception  is  requi- 
site, to  show  affirmatively  a  prima  facte  offense.  The  in- 
dicbnent  is  defective  in  failing  to  show  that  the  accused  is 
not  within  the  exceptions. — 1  Bishop  Cr.  Pro.  §§  634-639 ; 
V.  S.  V.  Cook,  17  Wall  168. 

It  is  also  defective  in  another  respect.  It  charges  that 
defendant  "knowingly  suffered  hogs  or  cows  or  horses  to  go 
at  large  in  such  inclosure,  or  knowingly  suffered  hogs  or 
cows  or  horses  to  go  at  large  in  said  inclosure  without  a  suffi- 
cient guard  to  prevent  injury  to  crops" — two  offenses  in  the 
same  count  disjunctively.  In  such  cases,  it  is  well  settled, 
that  each  alternative  charge  must  contain  a  substantive 
offense  under  the  law. — Horion  v.  State,  53  Ala.  488 ;  Noble 
V.  State,  59  Ala.  73.  IMerely  suffering  stock  to  go  at  large 
in  the  inclosure,  is  not  the  offense  described  in  the  statute: 
there  must  be  a  neglect  or  omission  to  accompany  the  stock 
by  a  sufficient  guard  t  o  prevent  injury  to  crops.  The  de- 
fendant could  not  be  convicted  on  the  alternative  charge. 
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Some  of  the  charges  requested  by  defendant,  and  refused 
by  the  court,  involve  the  construction  of  the  statute.  Assum- 
ing the  truth  of  the  evidence  most  favorable  to  the  State, 
defendant  furnished  the  land  and  the  team  to  cultivate  it, 
and  Robert  Wise  furnished  the  labor,  with  stipulation  to 
divide  the  crop  equally.  Under  section  3065  of  the  Code, 
such  arrangement  is  a  contract  for  hire,  and  as  construed, 
constitutes  the  parties  tenants  in  common  of  the  crops  jointly 
raised. — Holcomb  v.  State,  69  Ala.  218.  One  tenant  in  com- 
mon can  not  be  guilty  of  the  oflFense  described  in  the  statute, 
by  turning  stock  into  an  inclosure  surrounding  land  jointly 
occupied  and  cultivated  with  a  co-tenant,  or  knowingly  suf- 
fering stock  to  go  at  large  therein  without  sufficient  guard 
to  prevent  injury  to  crops  belonging  to  them  as  tenants  in 
common.  Under  the  statute,  the  damages  inflicted  by  the 
stock  go  to  the  party  injured.  If  the  crops  injured  belong 
in  common,  the  damages  go  to  them  jointly;  the  whole 
amount  can  not  be  imposed  on  an  offending  tenant  in  com- 
mon and  go  to  the  other,  as  the  sole  party  injured ;  nor  does 
the  statute  make  provision  for  the  imposition  of  a  portion  of 
the  damages  in  a  case  like  the  present.  It  was  not  intended 
to  cover  a  case  of  joint  occupancy  and  cultivation,  and  injury 
to  crops  owned  jointly.  By  its  terms,  the  acts  must  be  com- 
mitted by  one  of  several  parties,  who  occupies  or  cultivates 
parts  of  the  land,  separate  and  distinct  from  the  parts  occu- 
pied or  cultivated  by  the  other  parties,  under  a  common 
fence;  its  language  is,  "any  one  oi several  parties  occupying 
or  cultivating  land  under  a  common  fence."  The  occupation 
or  cultivation  must  be  several. 

The  judgment  is  reversed,  and,  as  on  the  evidence  defend- 
ant can  not  be  convicted,  he  will  be  discharged. 

Reversed  and  rendered. 


Cochran  v.  The  State. 

Indictment  for  Petit   Larceny, 

1.  Objection  to  indictment  on  account  of  incompetency  of  grand  juror. 
It  is  a  valid  objection  to  an  indictment  by  pie* in  abatement,  if  not  also 
by  motion  to  quash,  that  A  C.  if  ,  who  acted  as  a  grand  juror,  and 
participated  in  finding  said  indictment,  "  was  not  selected  or  drawn  as 
a  grand  juror  by  the  officers  whose  duty  it  was  to  select  grand  jurors 

VOL.  LXXXIX. 


Digitized  by  CjOOQ IC 


188»  1  OF   ATiAT^AMA  41 

I  Cochran  v.  The  State.  1 

for  said  term  of  the  court,  nor  was  he  drawn  or  placed  on  said  grand 
jury  to  supply  a  deficiency  in  the  number  of  said  grand  jury,  or  in  any 
other  manner  whatever.'' 

2.  Same;  replication  to  plea. — It  is  a  sufficient  answer  or  replication  to 
such  plea,  that  A.  O .  Jf .  was  the  person  selected  as  fit  and  competent 
to  act  as  a  grand  juror  by  the  oflicerd  charged  with  that  duty,  but 
through  inadvertence,  or  clerical  misprision,  his  name  was  improperly 
transcribed  A.  C.  N,  on  the  slip  of  paper  deposited  in  the  jury-box ;  and 
these  facts  may  be  established  by  the  testimony  of  the  jury  commission- 
ers. But  a  replication  which  avers  that  *'  there  is  no  such  person  as 
A.  G.  N,  in  said  beat  or  county,  but  A.  G.  Jf.,  who  was  summoned  by 
the  sherifi",  and  served  as  a  grand  juror,  does,  and  has  for  several  years 
resided  in  said  beat  and  county,''  is  defective  and  demurrable,  because 
it  does  not  negative  the  residence  of  A.  G.  N.  in  the  county  when  the 
grand  jurors  were  drawn,  nor  aver  as  a  fact  that  A.  G.  if.  was  the 
man  selected. 

From  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

Indictment  for  petit  larceny ;  motion  to  quash,  and  plea 
in  abatement,  on  account  of  defects  in  grand  jury ;  replica- 
tion, and  demurrer.     The  opinion  states  the  facts. 

T.  L.  Kennedy,  for  the  appellant,  cited  State  v.  Parks, 
21  La.  Ann.  251;  Barney  v.  State,  12  Sm.  &  Mar.  68;  State 
V.  Tilly,  8  Baxter,  Tenn.  381;  State  v.  Jacobs,  6  Texas,  99; 
U.  S.  V.  Hammond,  2  Woods,  197 ;  People  v.  Wintermuie, 
1  Dak.  63;  49  Maine,  573;  3  Nev.  10-,  State  v,  Williams, 
5  Porter,  130;  Edmonds  v.  State,  34  Ark.  720;  Battle  v. 
State,  54  Ala.  93 ;  Cross  v.  State,  63  Ala.  40 ;  Empson  v. 
People,  78  111.  248;  Meiers  v.  State,  56  Ind.  336;  Williams 
V.  State,  86  Ind.  400;  Brandt  v.  State,  41  Iowa,  593; 
12  Oregon,  297. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — The  defendant  below  moved  to  quash 
the  indictment  preferred  against  him,  and  also  pleaded  in 
abatement  to  it,  on  the  grounds,  "  that  one  A.  C.  Milford 
acted  as  a  grand  juror  at  the  time  the  said  indictment  was 
found,  and  participated  in  the  proceedings  of  said  grand 
jury  in  finding  said  indictment,  and  that  said  A.  C.  Milford 
was  not  selected  or  drawn  as  a  grand  juror  by  the  officers 
whose  duty  it  was  to  select  grand  jurors  for  said  term  of  the 
court,  nor  was  A.  C.  Milford  placed  or  drawn  on  said  grand 
jury  to  supply  a  deficiency  in  the  number  of  said  grand  jury, 
or  in  any  other  manner  whatever."  It  is  entirely  free  from 
doubt,  on  principle  and  authority,  that  these  facts,  without 
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more,  vitiated  the  indictment,  and  entitled  the  defendant  to 
have  it  quashed  in  response  to  his  plea — if  not  on  the 
motion — upon  proof  of  their  existence. — Baimey  v.  State, 
12  S.  &  M.  68;  State  v.  Parks,  21  La.  An.  251;  State  v. 
Tilly,  8  Bax.  (Tenn.)  381;  U,  S.  v,  Hammond,  2  Woods, 
191;  People  v.  Wintermute,  1  Dak.  Ter.  63;  Thomp.  &  Mer. 
on  Juries,  §  567;  1  Bish.  Cr.  Pr.  §  856a;  State  v.  Clough, 
49  Me.  573;  Sylvester  v.  State,  72  Ala.  201;  Nixon  v.  State, 
68  Ala.  535. 

The  solicitor  filed  a  replication  to  the  motion  and  plea, 
respectively,  in  the  following  terms:     "Comes  the   State, 

.  .  .  .  and  avers  in  reply,  and  in  addition  to  the  facts 
set  out  in  the  motion  [or  plea]  filed  in  this  cause,  to- wit, 
that  the  proper  officers  charged  with  the  drawing  of  the  said 
grand  jury  did  draw  from  the  jury-box  a  slip  of  paper  on 
which  was  written  '  A.  C.  Nilford,  farmer.  Beat  13,'  and 
'A.  C.  Nilford,  farmer.  Beat  13',  was  on  the  said  grand  jury 
venire ;  that  the  sheriff  of  the  county  summoned  one  A.  C. 
Milford,  farmer,  Beat  13,  to  serve  on  said  grand  jury;  and 
that  said  A.  C.  Milford  appeared,  was  sworn  and  impanelled, 
and  served  on  said  grand  jury — that  there  is  no  such  man  or 
person  in  beat  13,  or  the  said  county,  as  A.  C.  Nilford;  that 
there  is  no  such  male  person  either  in  said  beat  or  the  said 
county,  of  the  surname  of  Nilford,  but  that  A.  C.  Milford,  a 
farmer,  does,  and  has  for  several  years,  resided  in  beat  13  in 
said  county."  This  replication  as  filed,  both  to  the  motion 
and  the  plea,  was  demurred  to  by  the  defendant;  the  demur- 
rers were  overruled,  and  exceptions  reserved  both  on  the 
record,  and  by  bill  of  exceptions. 

This  action  of  the  trial  court  was,  in  our  opinion,  erro- 
neous. It  may  be  conceded,  indeed  we  do  not  doubt  it  as  a 
proposition  of  law,  that  it  was  competent  for  the  State  to 
aver  and  prove,  in  replication  to  the  defendant's  plea  in 
abatement,  that  A.  C.  Milford  was  the  man  who  had  been 
selected  by  the  jury  commissioners  of  Lee  county,  as  a 
person  fit  and  competent  to  discharge  the  duties  of  a  grand 
and  petit  juror,  and  through  inadvertence,  or  clerical  mis- 
prision, his  name  had  not  been  properly  transcribed  on  the 
slip  of  paper  which  they  deposited  in  the  jury-box,  but  that 
instead  the  name  A.  C.  Nilford  had  been  written  on  the 
ballot,  intended  to  represent  and  stand  for  A.  C.  Milford. 
Nor  do  we  doubt  that  it  was  competent  to  prove  these  facts 
by  the  testimony  of  the  commissioners,  or  other  person  cog- 
nizant of  them;  nor  that,  when  proved,  they  would  have 
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coDstitnted  a  full  answer  to  the  plea. — State  v.  McNamara, 
3  Ney.  70. 

But  these  are  not  the  facts  laid  in  the  replications.  It 
does  not  appear  from  them,  but  that  at  the  time  the  jury-box 
was  prepared,  and  the  names  of  fit  persons  for  jurors  put  in 
it — a  time  which  must  have  been  several  months  before  the 
drawing  of  this  grand  jury  (Acts  1886-7,  p.  151) — there 
was  such  a  man  as  A.  C.  Nilford  residing  in  beat  13,  Lee 
county,  and  he,  and  not  Milford,  was  selected  by  the  com- 
missioners. But,  granting  that  there  was  no  such  mc^n  as 
Nilford  at  any  time  in  the  beat  or  county,  it  does  not  follow 
that  the  commissioners  intended  to  select,  or  did  in  fact 
consider  and  pass  on  the  qualifications  of  Jklilford.  It  may 
be,  for  aught  alleged  to  the  contrary,  that  A.  C.  Wilford,  or 
A  C.  Nilford,  was  a  farmer  living  in  that  beat,  and  that  he, 
and  not  ISIilf ord,  was  the  man  selected  for  jury  service.  The 
replications,  in  other  words,  no  where  aver  that  Milford  was 
the  man  selected,  but  they  merely  state  facts  which  raise  up 
a  probability  that  he,  and  not  Nilford,  was  the  juror  passed 
on  and  selected.  This  is  not  that  certainty  to  a  common 
intent  required  in  all  pleadings.  The  replications  are  insuffi- 
cient    The  demurrers  should  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded. 


King  V,  The  State. 

Indictment  for  Resisting  Officer  in  execution  of  Warrant 

1.  Execution  of  warrant  of  arrest. — In  executing  a  warrant  of  arrest, 
it  is  the  duty  of  the  officer  to  read  or  explain  its  contents  to  the  defend- 
ant, unless  his  words  and  conduct  show  that  he  knows  the  nature  and 
substance  of  the  charge ;  and  it  is  the  duty  of  the  defendant  to  submit 
qoietly  to  arrest,  when  the  warrant  is  not  void  on  its  face,  and  to  go 
before  the  officer  who  issued  it,  or  before  whom  it  is  returnable;  nor 
can  he  claim  the  right,  having  wrongfully  obtained  possession  of  the 
warrant,  to  sabmit  its  validity  to  the  opinion  of  his  attorney,  and  to  go 
before  another  magistrate  if  the  attorney  should  say  that  it  was  legal 
and  valid. 

2.  Resisting  officer;  motive,  and  subsequent  pacific  conduct — The  de- 
(eudant's  motive  for  assaulting  and  resisting  the  officer,  or  the  fact  that 
he  had  some  supposed  cause  of  complaint  not  connected  with  the  war- 
rant, is  no  defense;  nor  can  he  be  allowed  to  prove  that,  on  the  next 
morning,  having  permitted  the  officer  to  regain  possession  of  the  war- 
rant, which  he  had  snatched  from  his  hand,  he  proposed  to  go  with  the 
officer  before  a  justice  of  the  peace,  but  not  the  one  who  had  issued  the 
watiant,  and  be  tried  on  the  charge  preferred  against  him. 
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From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

The  indictment  in  this  case  charged  that  the  defendant, 
Jake  M.  King,  "did  knowingly  and  willfully  oppose  or  resist 
an  officer,  E.  P.  Whitehead,  a  constable  of  Beat  No.  12  in 
said  county,  in  attempting  to  serve  or  execute  a  warrant  of 
arrest  issued  by  J.  L.  Trawick,  a  justice  of  the  peace,"  on 
the  complaint  of  one  J.  F.  Williamson,  charging  said  King 
with  an  assault;  and  the  warrant  was  set  out  in  full.  The 
opinion  states  the  material  facts  disclosed  by  the  evidence 
on  the  trial,  The  defendant  requested  the  following  charges 
to  the  jury,  and  duly  excepted  to  their  refusal:  (1.)  "If 
the  jury  are  in  a  reasonable  doubt  as  to  whether  defendant 
assaulted  Whitehead  from  any  other  motive  than  resisting 
the  legal  process,  they  must  find  for  the  defendant."  (2.) 
"It  was  the  duty  of  the  officer  to  make  known  to  defendant 
for  what  he  was  to  be  arrested;  and  if  he  failed  to  make  it 
known  to  defendant,  they  must  find  defendant  not  guilty." 

H.  L.  Martin,  for  appellant,  cited  Jones  v.  State,  60  Ala. 
99;  Stewart  v.  State,  78  Ala.  440. 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Hayes  v.  Mitchell,  80  Ala.  183. 

STONE,  C.  J.— In  Jmes  v.  The  State,  60  Ala.  99,  the 
officer  attempted  to  prevent  a  breach  of  the  peace  ifrithin  his 
presence,  and  was  resisted  in  the  attempt.  He  had  no  war- 
rant or  process  for  the  arrest  of  any  one.  That  case  was 
clearly  not  within  the  statute,  which  provides  only  for 
resistance  of  an  "officer  of  the  State  in  serving,  executing, 
or  attempting  to  serve  or  execute,"  a  legal  writ  or  process. 
Code  of  1886,  §  3974.     That  case  sheds  no  light  on  this. 

The  present  case  is  peculiar  in  its  facts.  Williamson  had 
sued  out  a  warrant  from  a  justice  of  the  peace,  charging  that 
King  was  guilty  of  an  assault.  That  warrant  was  in  the 
hands  of  Whitehead,  the  constable,  for  execution,  and  White- 
head was  spending  the  night  at  the  residence  of  Williamson, 
the  prosecutor.  King,  hearing  in  some  way,  not  shown  in 
the  record,  that  Whitehead  had  a  warrant  for  him,  did  not 
wait  for  the  officer  to  come  to  him  to  make  the  arrest  He 
went  to  the  house  of  Williamson,  and  inquired  for  White- 
head. Being  shown  to  his  whereabouts,  he  asked  the  officer 
if  he  had  a  warrant  for  his  arrest.  He  answered  that  he 
Vol.  lzzzix. 


Digitized  by  CjOOQ IC 


1889.]  OF  ALABAMA.  45 

[King  V.  The  State  ] 

had.  Both  Whitehead  and  King  made  an  unsnccessful 
attempt  to  read  the  warrant,  when  King  snatched  the  war- 
rant trom  the  hands  of  the  officer,  and  kept  it  until  next 
morning.  He  did  not  then  restore  it  to  Whitehead,  but, 
dropping  it  out  of  his  pocket,  Whitehead  repossessed  himself 
of  it.  King  refused  to  go  or  be  carried  before  justice 
Trawick,  who  had  issued  the  warrant,  but  declared  his  inten- 
tion to  carry  the  warrant  to  his  attorney  at  the  county-seat, 
for  the  purpose  of  learning  whether  the  warrant  was  all  right. 
He  also  used  offensive,  defiant  language.  Up  to  this  point 
there  was  no  conflict  in  the  testimony. 

It  is  manifest  that  King  did  not  approach  the  officer  with 
the  intention  of  submitting  to  the  process  of  the  law,  and  we 
are  convinced  he  knew  what  the  charge  was  which  led  to  the 
issue  of  the  warrant.  He  did  not  profess  ignorance  of  it 
This  excused  Whitehead  from  announcing  or  explaining  to 
him  the  contents  of  the  warrant.  It  is  difficult  to  resist  the 
conclusion,  that  the  purpose  of  his  visit  was  to  show  to 
Whitehead  that  he  could  not  arrest  him,  and  could  not  tearry 
him  before  Trawick,  the  justice.  His  conduct  is  scarcely 
explainable  on  any  other  hypothesis.  Without  this  inference, 
however,  his  conduct  is  wholly  inexcusable,  in  any  light  in 
which  we  can  view  the  undisputed  testimony.  It  is  not  for 
the  defendant  to  determine  whether  he  will  submit  to  arrest 
under  process  in  the  hands  of  a  lawful  officer,  unless  the 
process  is  void  on  its  face;  nor  can  he  elect  before  what 
justice  he  will  be  tried.  It  was  equally  beyond  the  purview 
of  his  legal  rights  and  duty  to  defy  the  officer,  or  keep  him 
at  bay,  until  with  the  possession  of  the  warrant,  tortiously 
procured,  he  could  obtain  the  advice  of  counsel.  The  pro- 
cess not  being  void,  the  law  and  good  order  demanded  that 
he  should  submit  to  arrest,  and  present  his  legal  defenses 
afterwards.  The  undisputed  testimony  shows  that  he  re- 
sisted the  officer  in  the  execution  of  the  process.  There  was 
testimony  which  makes  defendant's  conduct  much  more  cul- 
pable, but  we  place  our  judgment  on  that  which  was  most 
favorable  to  him.— 1  Whar.  Cr.  Law,  §  652;  1  Bish.  Or. 
Law,  §§465-8;  2/6.  1010. 

The  resistance,  amounting  to  a  rude  assault  according  to 
some  of  the  testimony,  was  perpetrated  and  made  complete 
at  the  first  interview  with  the  officer.  It  was  then  he  defied 
arrest  The  next  morning  he  was  in  more  pacific  mood,  and 
proposed  to  go  with  the  officer,  not  to  the  justice  who  had 
issued  the  warrant,  but  to  Ozark,  the  court-house  town,  to  be 
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there  tried  before  some  other  justice,  if  his  attorney  advised 
him  the  warrant  was  all  right.  Defendant  offered  to  make 
this  proof,  but  it  was  objected  to  and  excluded.  There 
was  no  error  in  this.  What  the  defendant  did  on  the  morn- 
ing of  the  fifth,  even  if  it  had  been  an  offer  to  do  what  the 
law  required  of  him,  could  not  atone  for  his  unlawful  con- 
duct of  the  evening  before. 

Neither  of  the  charges  asked  should  have  been  given. 
The  defendant  may  have  had  a  motive  for  assaulting  the 
oflScer,  other  than  the  resistance  of  the  process  in  his  hands. 
Still,  if  he  resisted  the  execution  of  the  warrant,  as  we  have 
shown  above  that  he  successfully  did,  he  was  guilty,  and  was 
properly  convicted. 

If  it  had  not  been  shown  that  the  defendant  knew  for 
what  it  was  proposed  to  arrest  him,  it  would  have  been  the 
duty  of  the  officer  to  notify  him.  His  whole  conduct  shows 
he  had  such  knowledge.  It  was  not  necessary  for  ,the  officer, 
in  view  of  the  undisputed  facts,  to  go  through  the  idle 
ceremony  of  making  known  to  him  what  he  already  knew. 

Affirmed. 


Dean  v.  The  State* 

Indictment  for   Assault  and  Battery. 

1.  Punishment  of  child  by  parent^  or  by  one  standing  in  his  place. 
A  parent  is  not  criminally  liable  for  a  punishment  inflicted  on  his  child, 
although  the  jury  may  deem  it  immoderate  or  excessive,  unless  they 
also  believe  that  he  acted  with  legal  malice,  or  inflicted  permanent  in- 
jury on  the  child ;  and  the  same  rule  applies  to  one  standing  in  loco 
parentis t  or  exercising  his  <lelegated  authority. 

2.  To  what  witness  may  testify;  expert  — A  witness  who  examined  the 
child  alleged  to  have  been  beaten,  but  who  is  not  a  physician,  or  like 
expert,  can  not  give  his  opinion  that  no  permanent  injury  was  inflicted. 

3.  Admission  as  to  testimony  of  absent  witness;  testimony  on  former 
trial. — An  admission  as  to  the  testimony  of  an  absent  witness,  as  con- 
tained in  a  written  showing  for  a  continuance,  is  a  substitute  for  ihe 
oral  testimony  of  the  witness;  and  the  defendant  can  not  complain,  if 
the  court  requires  him  to  elect  between  that  showing  and  secondary 
evidence  of  the  testimony  of  the  witness  on  a  former  trial. 

From  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Thos.  M.  Arrington. 
The  defendant  in  this  case,  Abe  Dean,  was  indicted  for 
an  assault  and  battery  on  Annie  Lou   Johnson,  a  child  His, 
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years  old;  was  convicted  under  the  charge  of  the  court,  and 
fined  $20.  On  the  trial,  as  appears  from  the  bill  of  ex- 
ceptions, the  evidence  for  the  State  "tended  to  show  that  the 
defendant  whipped  the  child  with  a  white-oak  withe,  or  split, 
such  as  baskets  are  made  of,  which  was  about  two  feet  long, 
had  been  smoothed  on  one  side,  and  was  variously  described 
by  the  witnesses  as  being  in  width  from  two  fingers  broad  to 
considerably  less;  that  welts  in  considerable  number  were 
left  on  her  back,  which,  as  described  by  the  physician  who 
examined  her  the  next  morning,  were  red  and  inflamed,  and 
some  of  them  about  the  size  of  a  goose-quill,  but  the  skin 
was  not  broken.  One  of  the  witnesses  for  the  State  testified, 
that  blood  issued  from  one  or  two  of  the  welts,  or  bruised 
places;  but  there  was  a  conflict  in  the  Staters  evidence  as  to 
this  last  fact ;  and  no  witness  was  present,  or  saw  the  whipping. 
The  evidence  for  the  defendant  tended  to  show  that  the 
child^s  father  had  deserted  his  family,  which  consisted  of 
his  wife,  the  mother  of  the  child,  and  their  two  children,  a 
boy  about  nine  years  old  and  said  child,  and  his  whereabouts 
was  unknown ;  that  the  mother  was  away  from  home  every 
day,  being  hired  out;  that  she  and  the .  defendant  had  been, 
and  were  at  the  time  of  the  alleged  oflPense;  on  terms  of  in- 
timacy, and  he  frequently  passed  the  night  with  her  at  her 
house;  and  that  she  had  specially  authorized  him  to  whip 
and  correct  the  children,  and  had  told  him  that  she  once 
caught  them  in  the  act  or  attempt  to  have  sexual  intercourse 
with  each  other.  The  testimony  showing  the  defendant's 
authority  to  whip  the  children  was  uncontradicted.  The 
mother  and  her  two  children  were  not  introduced  as  witnesses, 
and  it  was  shown  that  they  were  beyond  the  limits  of  the 
State;  and  it  was  further  shown  that  they  and  the  defendant 
were  all  negroes.  The  evidence  for  the  defendant  tended  to 
show  that  the  girl  was  not  permanently  or  seriously  injured. 
It  having  been  neglected  to  ask  the  physician,  who  testified 
for  the  State,  if  any  serious  or  permanent  injury  had  been 
done  to  the  child  by  the  alleged  whipping,  and  said  physician 
having  got  out  of  convenient  reach  of  the  court,  the  defend- 
ant asked  W.  D.  Cheatham,  a  policeman  and  witness  for  the 
State,  who  had  carefully  examined  the  child  a  few  hours 
after  the  whipping,  whether  the  child  was  permanently  in- 
jured; but  the  court  excluded  this  testimony,  on  the  ground 
that  said  witnesss  was  not  an  expert,  and  the  defendant  ex- 
cepted. The  defendant's  evidence  tended  to  show  that  he 
had  caught  the  two  children  in  the  act  of  attempting  to  have 
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sexual  intercourse  with  each  other ;  and  he  admitted  that  he 
had  whipped  the  boy  for  it,  but  denied  that  he  had  whipped 
the  girl.  It  was  admitted,  in  answer  to  a  showing  for  a  con- 
tinuance by  the  defendant,  that  the  mother  would  swear,  if 
preseDt,  that  she  had  authorized  the  defendant  to  whip  and 
correct  the  cltildren,  and  had  told  him  that  she  had  once 
caught  them  in  the  act  of  attempting  to  have  sexual  inter- 
course ;  and  the  boy  would  swear,  if  present,  that  the  defend- 
ant caught  them  in  such  act.  The  defendant  introduced  a 
witness  who  testified  as  to  the  evidence  given  by  the  mother 
of  the  child  on  a  former  trial  of  the  defendant  for  the  same 
oflPense  before  the  Recorder's  court  of  the  city  of  Montgomery ; 
and  the  court  thereupon  required  him,  on  motion  of  the 
solicitor  for  the  State,  to  elect  whether  he  would  retain  the 
admission  as  to  the  testimony  of  said  witness  contained  in 
the  showing  for  a  continuance,  or  on  his  proof  as  to  her  tes- 
timony  before  the  Recorder ;  to  which  ruling  the  defendant 
excepted." 

The  court  charged  the  jury  as  follows:  ''If  one  standing 
in  loco  parentis  inflicts  corporal  punishment  on  a  child, 
greatly  excessive  in  its  severity,  all  the  circumstances  con- 
sidered, he  commits  an  unlawful  act,  whether  the  injury  be 
permanent  or.  temporary.  Malice  is  not  a  constituent  element 
of  this  offense,  any  more  than  in  other  assaults  and  batteries ; 
neither  is  it  necessary  for  the  State  to  prove  that  the  punish- 
ment was  inflicted  with  a  malicious  purpose,  as  contended  by 
the  defense.  If  malice  is  to  be  made  the  criterion  of  this 
defense,  it  would,  in  a  great  measure,  withdraw  from  children 
the  protection  of  the  law.  It  is  enough  that  the  punishment 
was  inflicted,  and  was«  under  all  the  circumstances,  unreason- 
ably and  immoderately  severe ;  and  whether  it  was  so  must, 
in  each  instance,  in  the  nature  of  things,  be  left  to  the 
enlightened  consideration  of  the  jury."  To  each  part  of  this 
charge  the  defendant  excepted,  and  requested  other  charges, 
asserting  contrary  principles,  duly  excepting  to  their  refusal. 

Sayre  &  Pearson,  for  appellant,  cited  Boyd  v.  State^ 
88  Ala.  169;  Ala.  Gr,  So.  K  R,  Co.  v,  Yarbrough, 
83  Ala.  242;  1  Greenl.  Ev.,  §  440,  note  a,  14th  Ed. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  law  of  this  case  is  fully  settled 
by  the  principles  declared  in  Boyd  v.  The  State,  88  Ala.  169 ; 
7  South.  Rep.  268. 
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We  there  held,  that  one  standing  in  loco  parentis — exer- 
cising the  parent's  delegated  authority — may  administer 
reasonable  chastisement  to  a  child,  or  pupil,  to  the  same  ex- 
tent as  the  parent  himself.  The  parent  is  not  criminally 
liable,  in  all  cases,  merely  because,  in  the  opinion  of  the 
jury,  the  punishment  inflicted  is  immoderate,  or  excessiye. 
More  than  this  is  requisite  to  fasten  upon  him  the  guilt  of 
criminality.  He  must  not  only  inflict  on  the  child  im- 
moderate chastisement,  but  he  must  do  so  mah  animo — with 
legal  malice,  or  wicked  motives;  or  else  he  must  inflict  on 
him  some  permanent  injury.  If  there  be  no  permanent  in- 
jury inflicted,  or  no  legal  malice  can  be  inferred,  no  convic- 
tion can  follow.  This  is  the  necessary  result  of  the  rule, 
that  the  parent,  as  to  such  matters  of  discipline,  exercises, 
2)ro  hoc  vice,  judicial  functions,  within  the  bounds  above 
stated. 

In  determining  the  question  of   the  reasonableness  of  the 
correction,  or  the  existence  of  malice,  the  jury  may  consider 
the  nature  of  the  instrument  used,  and  all  the  other  attendant 
circumstances.     The  authorities  bearing  on  these  points  are  ^ 
more  fully  discussed  in  BoycTs  Case,  supra. 

The  rulings  of  the  court  are  clearly  opposed  to  these 
views,  and  for  this  reason  the  judgment  must  be  reversed. 

Whether  the  injury  inflicted  on  the  child  was  permanent 
in  its  nature,  was  a  matter  as  to  which  no  one  could  give 
a  mere  opinion,  admissible  in  evidence,  other  than  a  physi- 
cian, or  like  expert.  The  court  did  not  err  in  excluding  the 
opinion  given  by  the  witness  Cheatham  on  this  subject. 

We  perceive  no  error  in  the  action  of  the  court  compelling 
the  defendant  to  elect,  on  the  one  hand,  between  the  intro- 
duction of  the  written  stiatement  made  as  a  showing  of  what 
the  absent  witness  would  swear  to  if  present,  and,  on  the 
other,  of  the  secondary  testimony  of  such  witness,  as  to  the 
same  matter,  given  on  a  former  trial  before  the  Becorder's 
court  The  former  was  original  evidence,*  and  the  latter  was 
secondary,  admissible  only  on  the  ground  of  necessity  to 
prevent  the  defeat  of  justice.  The  written  statement,  being 
a  substitute  for  the  oral  evidence  of  the  absent  witness,  would 
seem  to  be  the  only  competent  evidence  of  the  two.  There 
is  nothing,  therefore,  in  this  ruling  of  the  court,  of  which 
the  defendant  can  complain. 

Beversed  and  remanded. 
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i|j|'  Giles  V.  The  State. 

80    SoT 

eil7  1871  ^ 

Indictment  for  Failure  to  perform  Service  for  Surety  in 
Conjessed  Judgment  for  Fine  and  Costs. 

1.  Sufficiency  of  indictment.— 'An  indictment  which  charges  that  the 
defendant,  having  been  convicted  of  a  misdemeanor,  "in  consideration 
of  M.  having  confessed  judgment  and  being  security  for  said  fine  and 
costs,  entered  into  a  contract  in  writing  with  said  M.,*'  which  was  ap- 
proved in  open  court  by  the  presiding  judge  and  duly  recorded,  **  to 
perform  service,  and  has  abandoned  said  contract  without  just  cause  or 
excuse,  and  has  failed  or  refused  to  perform  said  service'*  (Code, 
§  3832),  is  demurrable,  because  it  does  not  allege  that  the  contract  was 
signed  in  open  court,  and  because  it  does  not  allege  that  the  approval 
by  the  presiding  judge  was  in  writing,  but  not  because  of  il«  failure  to 
allege  that  the  defendant  was  released  on  the  confession  of  such  judg- 
ment. 

From  the  Criminal  Court  of  Pike. 

Tried  before  the  Hon.  Wm.  H.  Parks. 

The  indictment  in  this  case  charged  that  the  defendant, 
Frazier  Giles,  "having  been  convicted  in  the  County  Court 
of  Pike  county  on  a  charge  of  misdemeanor,  and  in  consid- 
eration of  M.  D.  Miers  having  confessed  judgment,  and  be- 
coming security  for  said  fine  and  costs,  entered  into  a  con- 
tract in  writing  with  said  M.  D.  Miers  to  perform  service, 
said  contract  approved  in  open  court  by  the  presiding  judge, 
and  has  abandoned  said  contract  without  just  cause  or  ex- 
cuse, and  has  failed  or  refused  to  perform  said  service ;  said 
contrcwjt  having  been  recorded  in  the  probate  office  of  Pike 
county,  within  the  time  prescribed  by  law ;  against  the  peace," 
&c.  On  the  first  trial,  a  demurrer  was  interposed  to  the  in- 
dictment, and  a  bill  of  exceptions  was  interposed  to  several 
rulings  on  other  matters,  as  shown  by  the  former  report  of 
the  case — 88  Ala.  230.  •  On  the  second  trial,  as  the  record 
now  shows,  tlie  defendant  again  demurred  to  the  indictment, 
and  assigned  the  following  grounds  of  demurrer,  as  twice 
copied  into  the  transcript:  "(1.)  Said  indictment  fails  to 
aver  that  the  defendant  signed  the  written  contract  in  open 
court,  and  approved  in  writing  by  the  judge — fails  to  aver 
that  said  contract  was  approved  in  writing  by  the  judge  of 
said  court,  <fec.      (2.)   Said  indictment  fails  to  aver  that  said 
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defendant  was  released  on   said  confession  of  judgment^' 
The  court  overruled  the  demurrer. 

W.  L.  Parks,  for  appellant,  cited  Sparenberger  v.  State^ 
53  Ala.  481 ;  Johnson  v.  State,  44  Ala.  414 ;  Bryan  v.  State, 
45  Ala.  86;  Banner  v.  State,  54  Ala.  127;  McPherson  v. 
State,  54  Ala.  221. 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Giles  V.  State,  88  Ala.  230. 

CLOPTON,  J. — The  constituents  of  the  offense  for  which 
defendant  was  convicted,  as  described  by  the  statute,  are: 
first,  a  fine  imposed  on  conviction  for  a  misdemeanor ;  second, 
a  written  contract  entered  into  by  the  accused,  whereby,  in 
consideration  of  another  becoming  his  surety  on  a  confession 
of  judgment  for  the  fine  and  costs,  he  agrees  to  do  any  act, 
or  perform  any  service  for  such  person ;  third,  signing  the 
contract  in  open  court,  its  approval  in  writing  by  the  judge 
of  the  court  in  which  the  conviction  was  had,  and  being  filed 
for  record  in  the  office  of  the  judge  of  probate  of  the  county; 
and,  fourth,  a  failure  or  refusal  to  do  the  act  or  perform  the 
service  as  contracted. — Code,  §  3832.  It  is  true  that  the 
failure  or  refusal  will  be  free  from  criminality,  if  there  be  a 
good  and  sufficient  excuse ;  but  this  exception  constitutes  no 
part  of  the  definition  or  description  of  the  offense,  is  matter 
of  defense,  and  need  not  be  negatived  by  averment — Britton 
V.  State,  11  Ala.  202. 

When  this  case  was  formerly  before  the  court  (88  Ala. 
230),  the  grounds  of  demurrer  then  presented  and  consid- 
ered were,  that  the  indictment  did  not  use,  in  the  description 
of  the  offense,  the  statutory  words  "without  a  good  and 
sufficient  excuse,"  and  failed  to  allege  that  defendant  was 
released  on  the  confession  of  judgment.  It  was  correctly 
ruled,  that  there  was  no  error  in  overruling  these  specified 
grounds  of  demurrer.  After  the  remandment  of  the  case, 
additional  causes  of  demurrer  were  assigned,  which  are,  that 
the  indictment  does  not  allege  that  the  contract  was  signed 
in  open  court,  or  that  it  was  approved  in  writing  by  the 
judge.  The  overruling  of  these  grounds  of  demurrer  brings 
for  consideration  the  sufficiency  of  the  indictment  in  these 
respects. 

The  statute  creating  a  new  offense,  unknown  to  the  com- 
mon law,    and   describing   its   constituents,   an  indictment 
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under  it  must  comform  substantially  to  the  statutory  descrip- 
tion, and  aver  all  the  material  and  essential  constituents  of 
the  criminal  act.  Comparing  the  averments  with  the  statu- 
tory description,  the  indictment  will  be  found  defective  in 
several  respects.  It  fails  to  allege,  except  inferentially,  that 
a  fine  was  imposed,  or  that  the  contract  was  signed  in  open 
court,  or  that  it  was  approved  in  writing  by  the  judge  of  the 
court  in  which  the  conviction  was  had,  or  any  description  of 
the  act  or  service  which  defendant  agreed  by  the  contract  to 
do  or  perform.  Without  averment  of  these  ingredients,  the 
indictment  charges  no  criminal  offense;  for  the  statute  does 
not  denounce  as  criminal  the  failure  or  refusal  to  perform 
service  under  any  contract,  not  made  for  the  purpose,  under 
the  circumstances,  and  in  the  manner  required  by  the  statute. 
It  follows,  that  the  cause  of  demurrer  assigned  after  the  re- 
mandment  of  the  case,  except  the  one  that  the  indictment  does 
not  allege  that  defendant  was  released  on  the  confession  of 
judgment,  should  have  been  sustained. 

It  is  unnecessary  to  consider  the  evidence. 

Reversed  and  remanded. 


Kemp  V.  The  State. 

Indictment  for  Larceny  of  Hog. 

1.  Special  grand  jury. — On  the  failure  of  the  jury  commissioners  to 
select  grand  jurors  for  a  term  of  the  Circuit  Court,  in  one  of  the  coun- 
ties included  in  the  statute  **to  more  effectually  secure  competent  and 
well  qualified  jurors'*  (Code,  pp.  151-8,  note),  that  court  may  have 
grand  jurors  drawn  and  summoned  under  section  4136  of  the  Code, 
which  is  not  repealed  by  the  other  statute,  not  being  inconsistent  with 
any  of  its  provisions. 

2.  Larceny;  asportavil.—A  conviction  may  be  had  for  the  larceny  of 
a  hog,  on  proof  that  the  defendant,  having  shot  and  killed  it,  cut  its 
throat. 

3.  Sufficiency  of  cruninating  circumstances ;  general  charge  on  evidence. 
When  the  offense  charjyed  is  clearly  proved,  and  there  is  evidence  tend- 
ing to  identify  the  defendant  as  the  perpetrator— as,  his  presence  at  the 
time  and  place,  and  his  fiis^ht  on  the  next  day— it  is  for  the  jury  to  de- 
termine the  weight  and  sufficiency  of  these  criminating  circumstances, 
and  a  ereneral  charge  in  favor  of  the  defendant  is  properly  refused. 

4.  Evidence  criminating  another  person. —  The  commission  of  the 
offense  charged  being  clearly  proved,  and  the  evidence  connecting  the 
defendant  with  it  being  entirely  circumstantial,  he  can  not  adduce  evi- 
dence tending  to  criminate  another  person,  such  as  flight  soon  after  the 
offense  was  committed. 
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Prom  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  Sam.  H.  Sprott. 

The  indictment  in  this  case  was  found  at  the  April  term, 
1889,  and  contained  two  counts ;  the  first  charging  the  de- 
fendant, JefiP.  Kemp,  a  freedman,  with  the  lai'ceny  of  one 
hog,  the  personal  property  of  Tom  White;  and  the  second, 
with  the  larceny  of  two  hogs.  The  judgment-entry  on  the 
orgcmization  of  the  court,  at  that  term,  contains  a  recital  in 
these  words:  "It  appearing  to  the  court  that  the  Board  of 
Jury  Commissioners  have  failed  to  draw  grand  and  petit 
jurofs  to  serve  at  the  present  term  of  the  court,  the  sheriff 
is  hereby  ordered  to  forthwith  summon  eighteen  persons, 
qualified  to  serve,  as  grand  jurors  for  this  term  of  this  court, 
and  thirty  persons,  qualified  to  serve,  as  petit  jurors  for  the 
first  week,^'  etc. ;  and  of  the  persons  summoned  as  grand 
jurors  under  this  order,  two  being  excused,  the  others  were 
organized  as  a  grand  jury,  and  returned  the  indictment  into 
court  There  was  no  objection  to  the  indictment,  nor  to  the 
organization  of  the  grand  jury,  so  far  as  the  record  shows; 
and  the  cause  was  tried  on  issue  joined  on  the  plea  of  not 
guilty. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  Tom 
White,  the  prosecutor,  testified  in  behalf  of  the  State,  that 
on  a  Saturday  morning  in  December,  1888,  while  he  was  at 
the  bouse  of  Edmund  Knox,  he  heard  two  gun-shots  fired  in 
the  swamp  near  by,  and  then  heard  a  hog  squeal;  that  he  at 
once  ran  in  the  direction  of  the  firing,  taking  his  dogs  with 
him;  that  the  dogs  ran  ahead  of  him  as  he  approached 
"Beaver  Pond,"  and,  as  he  was  wading  across  the  pond,  he 
heard  some  one  "trying  to  drive  them  off  by  scolding  and 
kicking;"  that  some  person  ran  off  through  the  cane  and 
undergrowth  as  he  approached  nearer,  but  he  could  not  see 
who  it  was;  and  that  he  found  two  of  his  hogs  lying  dead, 
"both  having  been  shot,  and  one  having  his  throat  cut."  He 
testified,  also,  that  he  found  tracks  near  the  place  where  the 
hogs  were  lying,  apparently  made  by  some  one  running 
away,  who  wore  boots ;  that  Lee  Jackson  was  wearing  boots 
that  day,  and  the  defendant  wore  shoes;  that  Lee  Jackson 
came  up  to  the  house  of  Edmund  Knox  about  an  hour  after- 
wards, having  a  gun  in  his  hands ;  that  the  defendant  told 
him,  on  the  evening  of  the  same  day,  "to  wait  until  Monday 
morning  and  he  would  put  him  on  the  track  of  the  man  who 
killed  the  hogs;"  and  that  defendant  left  the  neighborhood 
on  the  next  day,  and  was  arrested  in  Greene  county  some 
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time  afterwards.  W.  Chaney,  another  witness  for  the  State, 
testified  that  he  went  into  the  swamp  that  morning  with  the 
defendant,  but  had  no  gun ;  that  they  found  Lee  Jackson  at 
the  pond,  having  a  gun  in  his  hand;  that  Jackson  and  the 
defendant  went  up  the  pond  together,  on  opposite  sides, 
looking  for  ducks;  that  he  soon  heard  the  report  of  a  gun, 
then  another,  and  then  heard  a  hog  squeal;  that  he  immedi- 
ately ran  away,  but  was  soon  overtaken  by  the  defendant, 
who  was  bareheaded,  and  who  ran  out  of  the  cane  thicket 
towards  him,  having  his  gun  in  his  hand.  Said  witness 
was  asked,  on  cross-examination,  "where  Lee  Jackson  was, 
and  whether  he  did  not  flee  the  country  soon  after  the  kill- 
ing of  the  hogs."  The  court  sustained  an  objection  to  each 
of  these  questions,  and  the  defendant  excepted.  B.  Hendrix, 
another  witness  for  the  State,  testified  that,  "on  said  Satur- 
day evening,  he  went  into  the  swamp,  to  look  for  tracks  and 
signs  to  find  out  who  had  killed  the  hogs;"  and  that  he 
found  the  defendant's  hat  on  the  ground,  "about  thirty  steps 
from  where  he  had  been  told  the  hogs  were  found  killed." 
The  defendant,  testifying  in  his  own  behalf,  denied  that  he 
had  killed  the  hogs,  and  said  that,  on  hearing  the  first  shot 
fired,  he  ran  in  the  direction  of  the  sound,  thinking  that  Lee 
Jackson  was  shooting  at  ducks ;  that  he  saw  Jackson  fire  the 
second  shot  at  the  hogs,  and  then  ran  away  for  fear  he  might 
be  charged  with  shooting  them.  The  defendant  asked  the 
court  to  charge  the  jury,  that  they  must  find  him  not  guilty, 
if  they  believed  the  evidence;  and  he  excepted  to  the  re- 
fusal of  this  charge. 

Altman  &  Patton,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — By  section  17  of  an  act  "To  more 
effectually  secure  competent  and  well  qualified  jurors  in  the 
several  counties  of  this  State" — Acts  1886-7,  pp.  151  to 
158 — all  laws  then  in  force  in  relation  to  jurors,  their  draw- 
ing, selecting  or  qualification,  not  in  conflict  with  the  pro- 
visions of  the  act,  are  continued  in  full  force  and  effect. 
The  act  contains  no  provision  for  the  organization  of  juries, 
in  the  event  the  officers  charged  with  the  duty  of  drawing 
and  selection,  should  fail  to  perform  it,  and  hence  no  juries 
be  provided  for  any  term  of  the  Circuit  Court ;  nor  does  it 
contain  any  provision  at  all  in  conflict  with  section  4316  of 
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the  Code,  which  was  then  in  force,  and  which  provides  for 
the  organization  of  special  juries  by  the  court  itself  in  the 
contingency  referred  to.  That  section  was,  therefore,  not 
repealed  by  the  act  of  1887,  and  under  it — no  juries  having 
been  drawn  and  summoned  by  the  commissioners,  upon 
whom  the  duty  devolved — the  Circuit  Court  properly  drew, 
summoned  and  organized  the  grand  jury,  which  returned 
the  indictment  against  the  appellant. 

The  evidence  in  this  case  sufficiently  establishes  the 
corpus  delicti;  the  asportation  shown  was  sufficient. — Croom 
V.  State,  71  Ala.  14;  Edmonds  v.  State,  70  Ala.  8;  Frazier 
V.  State,  85  Ala.  17. 

There  was  evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  offense  charged.  His  presence  suffi- 
ciently near  the  scene  of  the  crime  to  have  been  the  author 
of  it,  and  the  fact  that  he  was  provided  with  the  means  or 
instrument  of  the  kind  with  which  the  act  was  done,  appears 
in  evidence.  It  further  appears  that  he  hastily  left  the  im- 
mediate vicinity,  impliedly  admitted  knowledge  of  the  guilty 
agent,  by  promising  to  tell  who  it  was,  two  days  afterwards, 
and  that  in  the  meantime  he  fled  the  neighborhood  and 
county.  This  was  certainly  proper  to  go  to  the  jury  as  a 
basis  for  an  inference  of  guilt. — Griffin  v.  State,  76  Ala.  29. 
The  effect  of  giving  the  general  charge  requested  by  the 
defendant,  would  have  been  to  exclude  this  evidence  from 
the  jury,  and  to  deny  to  them  the  right  to  pass  on  its  suffi- 
ciency to  support  conviction.  This  charge  can  never  be 
properly  given,  when  there  is  a  conflict  in  the  testimony,  or 
when  any  inference  against  the  party  in  whose  favor  it  is 
asked  may  be  legitimately  drawn  from  it.  There  was  no 
error  in  refusing  the  charge. — Paden  v.  Bellenger,  87  Ala. 
575;  Tabler  v.  Sheffield  L.,  I.  &  C.  Co.,  87  Ala.  305. 

There  was  no  error*  in  the  exclusion  of  evidence  which 
tended  to  show  that  Lee  Jackson,  a  third  person,  on  whom 
suspicion  rested  in  connection  with  the  offense  charged,  fled 
the  county  soon  after  the  crime  was  committed. — Smith  v. 
State,  9  Ala.  990;  Owensby  v.  State,  82  Ala.  63. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Indictment  for  Arson. 

1.  Amendment  of  indictment;  striking  out  count, — An  indictment  can 
not  be  amended,  strictly  speaking,  by  striking  out  one  count ;  but  such 
amendment  being  the  equivalent  of  a  nolle-pros.  as  to  that  count,  which 
is  allowable,  it  is  not  a  reversible  error. 

2.  Incompetency  of  presiding  judge;  preliminary  orders  in  cause. 
When  the  presiding  judge  of  the  court  is  disqualified  to  sit  on  the  trial 
of  a  criminal  case  (Code,  §  647) «  he  is  equally  disqualified  to  make  any 
preliminary  orders  in  the  case  which  involve  the  exercise  of  judicial 
functions;  as,  setting  a  day  for  the  trial,  or  determining  the  number  of 
special  jurors  to  be  drawn  and  summoned ;  and  also  to  draw  the  special 
jurors,  in  the  exercise  of  the  power  confided  to  him  for  wise  and 
obvious  reasons,  though  not  a  judicial  act. 

3.  Change  of  venue;  affidavits  founded  on  opinion. — On  application 
for  a  change  of  venue  (Code,  ^  4485),  affidavits  expressing  the  opinion 
of  the  witness,  pro  or  con,f  are  worthless  as  evidence,  unless  supported 
by  sufficient  reasons  stated  as  facts. 

4.  Cross-examination  of  witness ,  showing  unfriendliness. — On  cross-ex- 
amination of  a  witness,  he  may  be  questioned  as  to  facts  showing  his 
nnfrit'udliness  to  the  party  against  whom  he  testifies;  as  by  procuring 
a  warrant  to  be  sworn  out  charging  him  with  a  criminal  offense. 

5.  Charge  a«  to  sufficiency  of  circumstantial  evidence,— In  a  criminal 
case,  when  the  evidence  is  entirely  circumstantial,  a  charge  requested, 
instructing  the  jury  thatt|ie  defendant's  innocence  must  be  presumed 
until  the  case  proved  against  him  is,  in  all  of  its  material  circumstances, 
beyond  any  reasonable  doubt ;  that  the  evidence  should  be  strong  and 
cogent,  to  find  him  guilty  as  charged — so  strong  and  cogent  as  to  show 
his  guilt  to  a  moral  certainty, — asserts  a  correct  proposition,  and  its  re- 
fusal is  error. 

6.  Charge  as  to  adequate  motive. — The  failure  of  the  prosecution  to 
prove  a  motive  on  the  part  of  the  defendant  for  the  commission  of  the 
offense  charged  against  him,  when  the  evidence  is  entirely  circumstan- 
tial, is  a  circumstance  to  be  consideied  by  the  jury  in  connection  with 
the  other  evidence,  and  on  which  counsel  may  properly  comment ;  but 
it  does  not,  as  matter  of  law,  raise  a  presumption  of  innocence,  or  nec- 
essarily generate  a  reasonable  doubt  of  guilt ;  and  a  charge  requested, 
asserting  either  of  these  propositions,  is  properly  refused. 

7.  ArgumeAtative  charges ,  or  charges  which  select  and  give  undue 
prominence  to  particular  facts  or  parts  of  the  evidence,  are  properly 
refused. 


From  the  City  Court  of  Decatur. 

Tried  before  the  Hon.  E.  C.  Eyster,  as  special  judge. 

The  indictment  in  this  case  contained  four  counts,  each 
charging  the  defendant,  J.  M,  Salm,  with  arson  in  the  first 
degree.  The  first  count  charged  that  the  building  was  a 
store-house  of  Mrs.  Sue  J.  Echols,  in  which  a  human  being 
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was  lodged  at  the  time ;  the  second,  that  it  was  a  store- house, 
of  the  Decatur  Idineral  &  Land  Company,  a  corporation ; 
the  third,  that  it  was  the  dwelling-house  of  H.  G.  Barnwell, 
in  which  he  was  lodged  at  the  time ;  and  the  fourth,  that  it 
was  a  building  or  store  of  the  Southern  Bell  Telephone  Com- 
pany, a  corporation.  The  second  count  was  struck  out  by 
amendment,  and  the  court  sustained  a  demurrer  to  the  fourth 
count 

Hon.  W.  H.  Simpson,  the  presiding  judge  of  the  court, 
being  disqualified  to  sit  on  the  trial  of  the  case,  E.  C.  Eyster, 
Esq.,  an  attorney  of  the  court,  was  selected  as  special  judge, 
and  an  order  to  that  effect  was  entered  of  record.  Before 
this  was  done,  however,  several  preliminary  orders  were  made 
in  the  case,  as  stated  more  particularly  in  the  opinion  of  the 
court;  and  these  orders  were  made  against  the  objection  and 
exception  of  the  defendant,  on  the  ground  of  his  incompe- 
tency. An  application  for  a  change  of  venue  was  also  made 
and  overruled,  and  an  exception  reserved  to  its  refusal. 
Other  exceptions  were  reserved  to  rulings  on  evidence,  and 
to  several  parts  of  the  general  charge  given  by  the  court. 

The  defendant  requested  the  following  (with  other) 
charges  in  writing,  duly  excepting  to  their  refusal: 

1.  * 'Unless  the  testimony  against  the  defendant  tends  to 
show  a  motive  on  his  part  to  bum  the  buildings  mentioned 
in  the  evidence,  a  presumption  of  law  is  created  in  favor  of 
his  innocence,  which  the  jury  are  bound  to  consider  in  his 
behalt" 

2.  ''No  sufficient  evidence  of  a  motive  on  the  part  of  the 
defendant  to  burn  the  house  or  houses  has  been  shown,  to 
warrant  the  jury  to  come  to  the  conclusion  that  any  induce- 
ment for  gain  or  revenge  actuated  or  prompted  the  defend- 
ant to  commit  the  offense  with  which  he  is  charged." 

3.  "If  the  evidence  fails  to  satisfy  the  jury  that  there  was 
any  motive  or  inducement  on  the  part  of  the  defendant  to 
commit  the  offense,  they  may  look  to  this  fact,  if  it  be  a  fact, 
to  generate  a  reasonable  doubt  as  to  his  guilt." 

4.  "If  from  all  the  evidence  the  jury  are  not  satisfied  that 
the  defendant  had  a  motive  or  inducement  to  burn  the  house ; 
then  the  fact  that  no  such  motive  or  inducement  is  shown,  if 
it  be  a  fact,  should  be  considered  by  the  jury;  and  this  fact 
may  be  sufficient  to  generate  a  reasonable  doubt  as  to  the 
guilt  of  the  defendant,  and  therefore  for  his  acquittal." 

5.  "If  the  evidence  fails  to  satisfy  the  jury  that  there  was 
any  motive  or  inducement  on  the  part  of  the  defendant  to 
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commit  the  offense,  this  fact,  if  it  be  a  fact,  may  be  ground 
for  a  reasonable  doubt  as  to  the  guilt  of  the  defendant,  and 
therefore  for  his  acquittal." 

6.  '^In  the  absence  of  a  motive  or  inducement  on  the  part 
of  the  defendant  to  commit  the  offense  with  which  he  is 
charged,  the  jury  may  have  a  reasonable  doubt  as  to  his  guilt, 
and  therefore  acquit  him." 

20.  "The  evidence  against  the  defendant  in  this  case  is 
circumstantial,  and  his  innocence  must  be  presumed  by  the 
jury  until  the  case  proved  against  him  is,  in  all  its  material 
circumstances,  beyond  any  reasonable  doubt;  that  to  find 
him  ^guilty  as  charged,  the  evidence  must  be  strong  and 
cogent;  and  unless  it  is  so  strong  and  cogent  as  to  show  the 
defendant's  guilt  to  a  moral  certainty,  the  jury  must  find  him 
not  guilty." 

Webt  &  Speaee,  for  appellant,  argued  all  the  points  re- 
served, and  especially  the  following:  (1.)  Judge  Simpson 
was  incompetent  to  sit  in  the  case,  for  any  purpose. — Code, 
§  647;  Gill  v.  State,  61  Ala.  169;  Spicer  v.  State,  69  Ala. 
159;  Heydenfeldtv.  Tovmes,  27  Ala.  423.  (2.)  At  common 
law,  an  indictment  could  not  be  amended,  especially  in  a 
capital  case,  even  by  consent;  emd  the  statute  does  not  allow 
such  an  amendment  as  was  made  in  this  case. — Code,  §  4389. 
(3.)  The  application  for  a  change  of  venue  ought  to  have 
been  granted. — Seams  v.  State,  84  Ala.  410;  Birdsong  v. 
State,  47  Ala.  68;  Johnson  v.  Com.,  82  Ky.  116.  (4.)  It  is 
always  competent  to  discredit  a  witness  by  showing  his  bias 
or  prejudice,  his  friendship  or  hostility.  (5.)  The  entire 
evidence  in  the  case  was  circumstantial,  and  the  court  erred 
in  instructing  the  jury  that  certain  parts  of  it  were  positive. 
Chisholm  v.  State,  45  Ala.  66;  Faulk  v.  State,  52  Ala.  415; 
Banks  v.  State,  72  Ala.  522;  Bland  v.  State,  75  Ala.  574; 
Matthews  v.  State,  55  Ala.  65.  (6.)  The  charges  asked,  as 
to  the  absence  of  any  motive  on  the  part  of  the  defendant, 
ought  to  have  been  given. — Clifton  v.  State,  73  Ala.  473. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J. — The  record  recites  that  the  prosecuting 
attorney  was  allowed  to  amend  the  indictment  in  this  case, 
by  striking  out  the  second  count.  Technically,  this  ruling 
was  wrong.  It  was  competent  for  the  solicitor,  with  the 
permission  of  the  court,  to  enter  a  nolle-prosequi  as  to  one 
Vol.  lxzzix. 
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or  more  of  the  counts ;  and  the  ruling  made  accomplished 
the  same  result.     We  will  treat  the  ruling  as  a  noUpros,,  and, 
BO  treating  it,  we  find  no  error  in  this  ruling. 

The  houae,  or  dwelling,  charged  in  the  first  count  to  have 
been  burned,  is  described  in  the  indictment  as  being  the 
property  of  Mrs.  Echols.  Hon.  W.  H.  Simpson,  the  presid- 
ing judge  of  the  City  Court,  being  related  to  Mrs.  Echols 
within  the  fourth  degree  of  consanguinity,  was  incompetent 
to  preside  on  the  trial.— Code  of  1886,  §  647;  Gill  v.  State, 
61  Ala.  169.  He,  therefore,  rightly  declined  to  preside. 
We  think,  however,  that  he  erred  in  making  certain  prelimi- 
nary orders.  We  specially  refer  to  the  order  setting  a  day 
for  the  trial,  the  order  determining  the  number  of  special 
jurors  to  be  drawn  and  summoned,  and  to  the  act  of  di*awing 
the  special  jurors.  These  were  not,  in  their  nature,  mere 
formal  proceedings.  Two  of  them  were  strictly  judicial 
functions,  and  the  third  one  was  confided  to  the  presiding 
judge  for  very  wise  and  obvious  reasons. — State  v.  Castle- 
berry,  23  Ala.  85;  Heydenfeldt  v.  T(mnes,21  Ala.  423;  Wil- 
son V.  Wilson,  36  Ala.  655 ;  Plowman  v.  Henderson,  59  Ala. 
559;  Gill  V.  State,  61  Ala.  169. 

It  is  not  our  intention  to  pronounce  definitively  on  the 
strength  of  the  showing  for  a  change  of  venue.  The  facts 
may  not  be  the  same  when  the  case  is  again  called  for  trial. 
Very  strong  reasons  were  set  forth  in  the  application,  which 
were,  to  a  considerable  extent,  negatived  in  the  counter 
showing.  We  think,  however,  that  a  mere  expression  of 
opinion,  that  one  accused  of  crime  can,  or  can  not,  have  a 
fair  and  impartial  trial,  is  worthless  as  evidence,  pro  or  con, 
unless  it  is  supported  by  sufficient  reasons,  testified  to  as 
facts. — Seams  v.  State,  84  Ala.  410;  Hawes  v.  State, 
88  Ala.  37. 

Nelson  was  one  of  the  strongest,  if  not  the  strongest  wit- 
ness, against  the  defendant.  After  he  had  testified,  and 
while  Bice,  another  witness  for  the  State,  was  being  ex- 
amined, he.  Bice,  testified  that,  after  Salm  was  released  from 
prison  on  bail,  he  went  to  the  solicitor's  office  with  Nelson, 
and  swore  out  the  warrant  against  Salm  (for  gaming).  The 
bill  of  exceptions  then  proceeds:  "The  defendant  proposed 
to  prove  by  this  witness  the  interest  Ben.  Nelson  had  in  the 
prosecution  of  the  defendant,  for  the  purpose  of  aflfecting  his 
credibility,  and  asked  the  witness  on  cross-examination  the 
following  question:  'Did  not  Ben.  Nelson  get  you  to  make 
the   affidavit   against  the  defendant,   charging  him  with 
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gaming?"'  On  the  objection  of  the  State,  the  witness  was 
not  allowed  to  answer  this  question.  We  think  the  City 
Court  erred  in  this  ruling.  Unfriendliness  to  a  party  against 
whom  a  witness  testifies,  is  competent  testimony  on  cross- 
examination.  It  does  not  necessarily  discredit,  but  it  is  a 
circumstance  the  jurors  are  authorized  to  weigh  in  deter- 
mining whether  bias  or  ill-feeling  does  not,  to  some  extent, 
color  the  testimony  thus  given  in. — 1  Greenl.  Ev.  §  450; 
Barnett  v.  State,  7  So.  Bep.  414,  at  present  term. 

The  general  charge  given  by  the  court  is,  with  a  single 
qualification,  exceptionally  clear,  accurate  and  impartial,  and 
covers  the  whole  field  of  controversy.  We  diflEer  with  the 
presiding  judge  in  the  opinion  that  there  was  any  positive 
testimony  of  defendant's  guilt,  within  the  rule  which  separates 
positive  from  circumstantial  testimony.  There  was  positive 
testimony  of  facts,  including  the  conduct  of  the  defendant, 
from  which  it  was  doubtless  contended  his  guilt  should  be 
inferred,  but  it  was  not  positive  testimony  of  guilt.  Charge 
20  asked  by  defendant  ought  to  have  been  given ;  for  it  clearly 
sets  forth  the  proper  measure  of  requisite  proof  to  justify 
conviction  of  a  criminal  offense. 

It  was  doubtless  contended  before  the  jury,  that  the  de- 
fendant could  have  had  no  motive  for  burning  the  building 
and  its  contents.  This  was  a  legitimate  line  of  argument, 
and,  if  true,  was  worthy  of  the  jury's  consideration.  It 
should  have  been  weighed  with  the  other  evidence,  in  inquir- 
ing as  to  the  defendant's  guilt.  But  it  was  only  a  circum- 
stance to  be  weighed,  and  did  not,  as  matter  of  law,  raise  the 
presumption  of  innocence,  or  necessarily  generate  a  reason- 
able doilbt  of  guilt  Its  weight  was  not  a  principle  of  law 
to  be  charged  upon  as  such,  but  was  only  one  of  the  dato,  if 
found  to  exist,  from  which  the  jury  would  and  should  draw 
their  inferences. 

The  charges  asked  in  reference  to  motive,  or  the  absence 
of  it,  either  invaded  the  province  of  the  jury,  by  declaring 
that  it  had  a  specific  legal  effect,  or  they  were  objectionable 
on  the  ground  that  they  sought  to  direct  special  attention  to 
that  phase  of  thd  proof,  and  thus  to  give  it  undue  prominence. 
Charges  of  the  latter  class  we  uniformly  hold  are  mere  argu- 
ments, and  are  properly  refused  on  that  account.  We  have 
decided  this  question  so  often  we  need  not  cite  the  authorities. 

Beversed  and  remanded. 
Vol.  lxjxix. 
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Bell  V.  The  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Carrying  concealed  brass-knuckles;  form  of  indictment;  constituents 
of  offense. — An  indictment  which  chrfrj^^es  that  the  defendant  ^'carried 
concealed  about  his  person  brass-knuckles,  or  other  weapon  of  like  kind 
or  description''  (Code,  i§  3776,  3779),  is  good  and  sufficient ,  and  a  convic- 
tion may  be  had  under  it,  on  proof  that  he  so  carried  a  weapon  which, 
though  made  of  lead,  was  of  the  same  general  shape  and  size  as  brass- 
knuckles,  and  adapted  to  the  same  use. 

2.  Same;  apprehension  of  attack  — On  a  prosecution  for  carrying  a 
pistol,  bowie-knife,  or  other  weapon  of  like  kind  or  description,  coi  - 
cealed  about  the  person,  the  defendant  may  prove  that  at  the  time  he 
had  good  reason  to  apprehend  an  attack,  and  the  jury  may  consider 
that  fact  either  in  mitigation  or  justfication  (Code,  i  3775) ;  but  this  de- 
fense can  not  be  made  to  an  indictment  for  carryin^e  concealed  brass- 
knuckles,  a  slnng-shot,  or  other  weapon  of  like  kind  and  description 
(§  3776). 

From  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jona.  Haralson. 

G.  A.  Bobbins,  for  the  appellant,  cited  Golson  v.  State, 
86  Ala.  601;  Collier  v.  Slate,  68  Ala.  499. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J— 1.  The  indictment  charges  that  the 
defendant  "carried  concealed  about  his  person  brass- 
knuckles,  or  other  weapon  of  like  kind  or  description.''^  The 
common  form  of  the  indictment  for  carrying  concealed 
weapons,  as  prescribed  by  the  Code,  is  that  "  A.  B.  [or 
other  defendant]  carried  a  pistol  concealed  about  his  person." 
Code,  1886,  p.  269,  Form  25. 

Section  3779  of  the  Code,  however,  clearly  authorizes  the 
offense  to  be  charged  in  the  mode  above  named,  in  order,  no 
doubt,  to  prevent  evasions  of  the  law.  The  specification  by 
name  of  any  well  known  weapon,  followed  by  the  phrase, 
"  or  other  weapon  of  like  kind  or  description,"  is  snfiBciently 
definite  to  authorize  a  conviction  for  carrying  any  fire-arms, 
a  knife,  instrument  or  other  weapon  which  may  be  proved 
to  fall  within  the  class  prohibited,  or  of  like  kind  or  de- 
scription. 
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The  evidence  tended  to  shovr  that  the  weapon  concealed 
by  the  defendant  was  one  substantially  resembling  brass- 
knuckles,  made  of  lead,  and  apparently  constructed  so  as  to 
be  adapted  to  like  use,  and  designed  for  like  unlawful  ends. 

2.  The  carrying  concealed  of  a  barbarous  weapon  of  this 
class,  which  is  usually  the  weapon  of  an  assassin,  and  an  index 
of  a  murderous  heart,  is  absolutely  prohibited  by  section  3776 
of  the  Criminal  Code  of  this  State.  The  law  does  not  recog- 
nize  it  as  a  weapon  of  self-defense.  It  does,  however,  recog- 
nize the  right  of  a  citizen  to  carry  concealed  a  knife,  pistol, 
or  other  weapon  of  the  several  kinds  described  in  section 
3775  of  the  Code,  for  defense  only.  It  is  provided,  as  to 
such  weapons,  that  ''  the  defendant  may  give  evidence  that, 
at  the  time  of  carrying  the  weapon  concealed,  he  had  good 
reason  to  apprehend  an  attack,  which  the  jury  may  consider 
in  mitigation  of  the  punishment,  or  justification  of  the 
offense."— Crim.  Code,  1886,  §  3775. 

The  court  did  not  err  in  ruling  that  this  provision  did  not 
embrace  brass-knuckles,  slung-shots,  or  weapons  of  like 
kind  described  in  section  3776  of  the  Code.  Good  reason 
to  apprehend  an  attack  is  no  justification  or  mitigation  of 
the  offense  of  carrying  concealed  about  the  person  brass- 
knuckles,  slung-shots,  or  weapons  of  like  kind  or  description. 

We  discover  no  error  in  the  record,  and  the  judgment  of 
conviction  must  be  affirmed. 


Gaither  v.  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Testimony  of  witness  as  to  want  of  knowledge  of  fact, — Several  wit- 
nesses for  the  prosecution  having  testified  that,  at  a  time  and  place 
named,  they  saw  a  pistol  on  the  defendant's  person,  he  can  not  be 
allowed  to  prove  by  others,  who  lived  in  the  same  house  with  him  at 
that  time,  and  worked  with  him  in  the  same  field,  that  they  had  ami>le 
opportunity  of  seeing  and  knowing  whether  he  then  had  or  owned  a  pis- 
tol, and  that  he  did  not  have  or  own  one. 

From  the  Circuit  Court  of  Elmore. 
Tried  before  the  Hon.  Jas.  E.  Dowdell. 

Wm.  L.  Martin,  Attorney-General,  for  the  State, 
Vol.  lxzziz. 
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CLOPTON,  J. — The  defendant  was  indicted  for  carrying 
a  pistol  concealed  about  his  person.  The  Staters  witnesses 
having  testified  that,  in  May,  1889,  they  saw  a  pistol  on  the 
person  of  defendant,  he  proposed  to  prove  by  three  several 
witnesses  that  he  lived,  from  January  1st  to  June  Ist,  1889, 
in  the  same  house  with  the  witnesses,  and  worked  with  them 
in  the  same  field ;  that  they  had  ample  opportunities  of  see- 
ing .and  knowing  whether  he  had  or  owned  a  pistol,  and  that 
he  did  not  have  or  own  one.  The  general  rule  is,  that 
where  the  situation  of  the  witness  is  such,  that  if  a  disputed 
fact  existed  he  had  the  opportunity  of  knowing,  and  would 
probably  have  known  such  fact,  his  want  of  knowledge  is 
evidence,  though  slight,  that  the  fact  did  not  exist,  and  he 
will  be  allowed  to  testify  that  if  it  existed  he  did  not  know 
it  The  rule,  however,  is  limited  to  facts  that  are  open  to 
the  senses  and  general  observation.  In  Killen  v.  Lide, 
65  Ala.  505,  it  was  ruled,  that  a  witness  who  was  intimate 
with,  and  related  to  another,  and  about  him  a  great  deal,  and 
who  stated  that,  if  such  other  person  had  money  he  would 
have  known  it,  would  not  be  allowed  to  testify  that  he  had 
no  money,  on  the  ground  that  money  is  not  usually  carried 
in  sight  It  may  be  said  to  be  common  knowledge,  that 
pistols  are  not  usually  carried  so  as  to  be  seen.  The  wit- 
nesses' want  of  knowledge,  under  the  circumstances  and 
opportunities  as  stated  by  them,  is  no  evidence  that  defend- 
ant did  not  carry  a  pistol  concealed  about  his  person,  on  the 
day  named  by  the  State  witnesses.  Their  testimony  does 
not  fall  within  the  general  rule,  and  it  was  properly  excluded. 

Affirmed, 


Klrby  v.  The  State, 

Indictment  for  Murder.  ,^  J??l 

(1^ 19 

1.  Competency  of  juror;  affinity  defined. — Affinity  being  the  tie  created  i  ^  ^ 
by  marriage  between  the  husband  and  the  blood  relatives  of  the  wife,  |l26  88, 
or  between  the  wife  and  the  biood  relatives  of  the  husband,  a  cousin  of 

the  step-father  of  the  deceased  is  not  connected  with  him  by  affinity 
(Code,  §  4331),  and  is  competent  as  a  juror  on  a  prosecution  for  the 
homicide. 

2.  Hearsay  evidence,  as  to  locality  and  circumstances  of  killing. — The 
declarations  of  the  deceased,  and  of  the  person  who  was  with  him  at  the 
time  of  the  shooting,  describing  the  locality  and  the  position  of  the  lat' 
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ter,  made  to  a  person  who  afterwards  weat  to  the  p|1ace  and  saw  the 
objects  described,  are  mere  hearsay,  and  not  admissible  as  evidence. 

3.  Dying  declarations, — The  declarations  of  the  deceased,  made 
several  hours  after  receivinj?  the  fatal  wound,  to  the  effect  that,  **  if  he 
lived,  the  defendant  should  not  be  harmed  for  what  he  had  done,  if  he 
'could  help  it,  and  he  did  not  want  the  defendant  harmed  if  he  died : 
that  if  a  man  had  come  to  him  in  the  same  way,  he  would  have  shot 
him ;  that  he  did  no  more  than  any  other  man  would  have  done" — though 
made  under  a  sense  of  impending  death,  are  not  admissible  as  dying 
declarations,  when  offered  as  a  whole,  since  some  of  them,  at  least,  do 
not  relate  to  the  identity  of  the  criminal,  nor  to  the  facts  and  circum- 
stances of  the  killing. 

4.  Cross-examination  of  defendant;  admissions  implied  from  sUence. 
The  defendant  having  testified  as  a  witness  for  himself,  and  having 
denied,  on  cross-examination,  that  he  had  made  a  particular  statement 
at  a  time  and  place  named,  imputing  fault  to  himself  in  connection  with 
the  origin  of  the  difficulty,  he  mav  be  further  asked  if  some  other  i>er8on 
did  not,  at  the  time  and  place  named,  make  such  statement  in  his 
presence  and  bearing,  without  objection  or  contradiction  by  him;  and 
having  denied  that  such  statement  was  made  in  his  presence  and  hear- 
insr,  it  is  competent  for  the  prosecution  to  prove  by  another  person, 
who  was  present  at  the  time,  that  the  statement  was  then  and  there 
made,  during  a  conversation  in  which  the  defendant  participated. 

5.  Exception  to  **each  paragraph  and  each  sentence**  of  charge, — An 
exception  to  **each  paragraph  and  each  sentence  of  said  charge  as  given 
separately  and  severally,"  is  a  general  exception  to  the  entire  charge; 
and  it  will  not  avail  the  appellant,  unless  each  paragraph  and  each  sen- 
tence is  erroneous, 

6.  Murder;  charges  as  to. — A  charge  which  instructs  the  jury  that,  if 
a  man  kills  another  by  intentionally  shooting  him  with  a  gun,  he  is 
guilty  of  murder,  unless  the  evidence  shows  a  justifying  reason  for  the 
act,  or  that  it  was  done  under  circumstances  which  mitigate  criminality, 
and  reduce  the  offense  to  a  lower  grade  of  homicide,  asserts  a  correct 
proposition. 

7.  Self-defense;  freedom  from  fault. — Freedom  from  fault  in  provoking 
or  bringing  on  the  difficulty,  is  an  essential  element  of  self-defense,  since 
the  defendant  can  not  shield  himself  behind  a  necessity  which  his  own 
fault  or  wrong  contributed  to  produce ;  and  a  charge  requested,  which 
claims  an  acquittal  on  the  ground  of  a  reasonable  apprehension  of  dan- 

§er  to  life  or  limb,  ignoring  the  question  of  fault  in  bringing  on  the 
ifficuUy,  is  properly  refused. 

8.  Same;  responsibility  for  acts  or  words  of  another. — The  defendant 
and  a  companion  having  encamped  by  night  in  their  wagons  in  the 
public  road,  and  being  aroused  from  sleep  in  the  middle  of  the  night  by 
the  deceased  and  another,  who,  passing  by,  cursed  and  abused  them 
for  obstructing  the  road,  to  which  abusive  words  defendant's  companion 
replied  in  kind ;  and  after  threats  of  violence  by  the  passers-by,  and 
taunting  words  in  reply,  they  drove  on  several  hundred  yards,  and 
then  returned,  challenging  the  others  to  meet  them  half-wav,  to  which 
a  defiant  answer  was  returned ;  and  on  their  advancing  further,  finding 
that  the  others  had  not  left  their  wagons,  repeating  the  challenge,  and 
being  told  to  "come  on,"  defendant  fired  the  fatal  shot  when  the  de- 
ceased came  out  into  the  open  space  where  he  could  be  seen  in  the 
moonlight;  the  defendant  was  at  fault  in  bringing  on  the  difficulty 
equally  with  his  companion,  although  he  said  nothing  until  the  assail- 
ants came  near,  when  he  told  them  to  ''come  on  and  see,"  or  words  to 
that  effect. 

9.  Same;  danger  to  life  or  limb,  or  great  bodily  harm. — The  right  to 
kill  in  self-defense  is  not  limited  to  cases  of  necessity,  real  or  apparent, 
on  account  of  danger  to  life,  but  extends  equally  to  cases  of  danger  tQ 
limb,  or  danger  of  great  bodily  harm. 

10.  Argumentative  charges  are  properly  refused. 
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From  the  Circmt  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  defendant  in  this  case,  Walter  Kirby,  was  indicted 
for  the  murder  of  Hill  Pitman,  by  shooting  him  with  a  gun ; 
was  convicted  of  murder  in  the  second  degree,  and  sentenced 
to  the  penitentiary  for  the  term  of  twenty  years.  On  the 
trial,  as  appears  from  the  bill  of  exceptions,  the  name  of  one 
Bryant  was  drawn  as  a  petit  juror,  and  he  was  asked  by  tjie 
court  if  he  was  related  to  the  deceased ;  to  which  he  answered, 
"that  he  was  a  second  cousin  to  the  st^p-father  of  the  de- 
ceased.'' The  defendant  thereupon  challenged  him  for 
cause,  and  excepted  to  the  ruling  of  the  court  holding  him 
to  be  competent  as  a  juror. 

The  homicide  occurred  in  July  or  August,  1889,  about 
twelve  o'clock  at  night,  in  the  public  road  near  Oak  Grove 
church.  The  defendant  and  a  companion,  Jarold  Coon, 
were  coming  in  their  wagons  to  Luverne,  where  the  wagons 
were  to  be  left  in  charge  of  Coon,  until  the  defendant  could 
come  to  Montgomery  and  return ;  and  they  camped  for  the 
night,  about  ten  o'clock,  in  the  public  road,  near  the  church. 
Several  hours  afterwards,  "about  the  middle  of  the  night," 
the  deceased  and  one  Morgan  passed  by,  returning  in  a 
wagon  from  Luverne,  both  drunk,  or,  as  Morgan  expressed 
it,  "drinking  right  smart;"  and  finding  the  wagons  in  the 
road,  they  began  to  abuse  and  curse  the  occupants  for  ob- 
structing the  public  road,  making  threats  of  violence  against 
them.  The  defendant  and  Coon  were  aroused  from  sleep, 
and  got  out  of  their  wagon ;  and  as  the  other  parties  passed 
on,  Coon  returned  their  abusive  language  in  kind.  Morgan 
testified,  on  the  part  of  the  prosecution,  that,  as  they  drove 
away,  "there  was  constant  quarrelling  and  cursing  between 
them  and  the  persons  camped  out,  the  words  used  by  both 
parties  being  bitter  and  abusive ;"  that,  after  driving  about 
three  hundred  yards,  the  deceased  proposed  they  should 
"go  back  and  whip  them,"  to  which  he  assented;  that  they 
hitched  their  team,  and  started  back  towards  the  camp, 
stopping  to  cut  a  persimmon  sapling  "about  the  size  of  an 
ordinary  walking-stick,"  calling  out  to  the  other  party  that 
they  were  coming,  and  daring  them  to  meet  them  half-way ; 
that  a  voice  from  the  camp  replied,  "Come  on,"  or  "Come 
ahead;"  that  they  stopped  when  within  one  hundred  yards 
of  the  camp,  and  found  that  the  others  had  not  left  their 
wagons;  that  they  again  advanced,  challenging  as  before, 
when  the  deceased,  "who  was  five  or  ten  steps  ahead  of  wit- 
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nesB,  proposed  to  go  on  to  the  camp;"  that  when  they  were 
"within  about  seventy-five  yards  of  the  camp,  they  called  out 
to  know  who  they  were,"  and  the  answer  came  back,  "Come 
into  the  moonshine,  and  we'll  show  you;"  that  he  then  step- 
ped behind  a  "stooping  post-oak  on  the  road-side,  while  the 
deceased  went  on,  and  a  gun  fired  when  he  reached  the 
moonshine;"  that  he  (witness)  called  out,  "Shoot  again;" 
and  immediately  two  other  shots  were  fired,  one  of  which 
struck  the  deceased ;  and  they  then  returned  to  their  wagon, 
and  drove  on  for  nearly  a  mile,  when,  on  account  of  the 
condition  of  the  deceased,  they  stopped  at  the  house  of  Mrs. 
A.  M.  Jones,  and  a  physician  was  summoned;  but  the  wound 
was  fatal,  and  the  deceased  died  during  the  next  night. 

The  shots  were  fired  by  the  defendant  from  a  Winchester 
rifle,  while  he  was  standing  by  the  side  of  his  wagon.  Coon 
testified,  on  the  part  of  the  defense,  that  he  made  all  of  the 
replies  from  the  camp,  and  the  defendant  said  nothing,  until 
the  others  had  returned  half-way,  and  taunted  them  with 
having  not  left  their  camp,  when  he  replied,  "No,  we  have 
not  left  our  wagons,  and  we  don't  intend  to ;  go  on  about 
your  business;"  that  they  continued  to  advance,  making 
threats  of  violence,  "when  defendant  told  them  not  to  come 
any  further,  and  not  to  come  into  the  moonshine;"  that  they 
continued  to  advance,  making  no  halt  after  the  first  shot 
was  fired,  but  repeating  their  threats  of  violence,  until  after 
the  second  and  third  shots  were  fired.  The  defendcmt  testi- 
fied in  his  own  behalf,  and  stated  the  facts  substantially  as 
Coon  had  stated  them ;  but  he  further  stated,  that  he  fired 
the  first  shot  at  random,  that  he  was  a  strange  in  the 
neighborhood,  and  did  not  know  who  the  assailants  were, 
how  many  they  were,  or  how  they  were  armed. 

J.  P.  Tisdale,  a  witness  for  the  defendant,  who  lived  in 
the  neighborhood,  and  was  familiar  with  the  locality  and 
surroundings,  testified  that  he  saw  the  deceased  early  in 
.  the  morning  after  the  shooting,  and,  after  talking  with  him 
and  Morgan,  went  and  examined  the  scene  of  the  difficulty; 
that  the  wagons  of  defendant  and  Coon  "stood  about  three 
feet  out  of  the  ruts,  or  travelled  way ;  that  Morgan's  mules, 
in  passing,  were  pulled  away  from  the  wagons  just  enough 
to  cut  the  sand  about  one-half  the  width  of  the  tier ;  that 
there  was  plenty  of  room  for  them  to  pass  without  leaving  the 
ruts,  and  they  did  not  leave  the  ruts,  but  pulled  to  one  side 
just  enough  to  make  their  tier  cut  the  sides  of  the  rut  about 
half  its  width ;  that  be  saw  the  stooping   post-oak,  behind 

Vol.  Lxxxix. 
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which  Morgan  was  said  to  have  got,  stepped  the  distance 
from  it  to  the  wagon,  and  found  it  just  thirty-five  steps." 
He  testified,  also,  that  Morgan  and  the  deceased  each  told 
him,  just  before  he  went  to  examine  the  place,  '^that  Morgan 
got  behind  a  stooping  post-oak;"  but  the  court  excluded 
this,  on  objection  by  the  prosecution,  as  being  mere  hearsay, 
and  the  defendant  excepted. 

A.  M.  Jones,  another  witness  for  the  defendant,  a  son  of 
the  lady  to  whose  house  the  deceased  was  carried  after  re- 
ceiving the  fatal  shot,  testified  to  conversations  had  by  him 
with  the  deceased  after  the  physician  had  announced  to  him 
the  serious,  if  not  fatal,  character  of  tha  wound  he  had  re- 
ceived, and  the  deceased  declared  his  own  opinion  that  he 
would  not  get  well,  the  substance  of  his  statements  being, 
''that  if  he  lived,  the  defendant  should  not  be  hurt  for  what 
he  had  done,  if  he  could  help  it,  and  he  did  not  want  the 
defendant  harmed  if  he  died ;  that  if  a  man  had  come  to 
him  in  the  same  way,  he  would  have  shot  him ;  he  did  no 
more  than  any  other  man  would  have  done."  The  court 
excluded  this  evidence,  on  objection  by  the  prosecution,  and 
the  defendant  excepted. 

The  defendant  was  asked,  on  cross-examination,  if  he  had 
not  said,  at  a  time  and  place  named,  in  the  presence  of  John 
Bell  and  others,  "that  the  difficulty  occurred  because  they 
ran  against  our  wagons;"  and  answered,  that  he  did  not. 
He  was  then  asked,  if  some  other  person  did  not,  at  that 
time  and  place,  make  the  remark  in  his  presence,  to  which 
question  he  objected,  and,  his  objection  being  overruled, 
answered,  "that  he  did  not  hear  such  statement  made;"  and 
an  exception  was  reserved  to  the  allowance  of  this  question 
and  answer.  John  Bell  was  afterwards  introduced  as  a  wit- 
ness for  the  prosecution,  and  testified  that,  at  the  time  and 
place  named,  a  few  days  after  the  difficulty,  some  one  made 
the  remark  in  his  presence;  "that  the  parties  were  engaged 
in  general  conversation,  and  he  (witness)  was  talking  to 
defendant  about  selling  him  some  goods,  and  he  did  not 
know  that  defendant  heard  the  remark."  The  defendant 
objected  and  excepted  to  the  admission  of  this  evidence. 

The  defendant  excepted,  "separately  and  severally,  to  each 
sentence  and  each  paragraph  of  the  charge  given  by  the 
court,  "and  he  also  reserved  separate  exceptions  to  the  fol- 
lowing paragraphs :  ( 13. )  "If  the  defendant  killed  Pitman  in 
this  county,  before  the  finding  of  this  indictment,  by  shooting 
him  with  a  gun  intentionally  and  on  purpose,  he  would  bQ 
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guilty,  unless  the  evidence  shows  there  was  a  lawful  reason 
fordoing  the  act,  or  mitigating  the  oflEense."  (16.)  "In 
order  to  escape  on  self-defense,  the  defendant  must  have 
occupied  a  certain  position ;  the  first  of  which  is,  that  he 
must  have  been  free  from  fault  in  provoking  or  bringing  on 
the  difficulty  which  resulted  in  the  killing.  If  he  did  any- 
thing to  provoke  or  bring  on  the  difficulty,  he  can  not  be 
guiltless,  although  in  that  difficulty  it  became  necessary  for 
him  to  kill  Pitman,  in  order  to  save  his  own  life,  or  prevent 
great  harm  to  his  body."  '  (17.)  "If  there  was  a  concurrent 
wrangle  of  abusive  words  between  the  parties  at  the  camp, 
and  defendant  was.  aware  of,  and  participated  in  it  to  any 
extent,  or  was  present  and  hearing  it,  not  discouraging,  but 
assenting  thereto;  and  there  was  a  challenge,  or  proposition, 
made  and  accepted,  to  meet  half-way ;  and  the  deceased  came 
back  about  half-way,  and  then,  upon  those  at  the  camp  not 
going  out,  threatened  or  said  to  them  that  he  would  again 
meet  them  half-way ;  and  the  response  from  the  camp  was, 
in  substance,  'Come  ahead,'  or  'Come  on ;'  and  this  was  not 
recalled ;  and  the  deceased  thereupon  started  on  towards  the 
camp,  and  the  defendant  then  shot  and  killed  him, — the  de- 
fendant would  not  be  free  from  fault." 

The  defendant  also  excepted  to  the  following  charge, 
which  the  court,  gave  at  the  instance  of  the  prosecution: 
(3.)  "It  is  not  a  sufficient  excuse  for  the  killing,  that  the 
deceased  merely  had  the  means  at  hand  to  effect  a  deadly 
purpose,  but  he  must  have  indicated  at  the  time,  by  some  act 
or  demonstration,  a  present  intention  to  carry  out  such  pur- 
pose, thereby  inducing  on  the  part  of  Kirby  a  reasonable  be- 
lief that  it  was  necessary  to  take  the  life  of  Pitman  to  save 
his  own." 

The  defendant  asked  the  following  charges  in  writing, 
duly  excepting  to  their  refusal: 

(1.)  "In  considering  the  conduct  of  defendant  and  Coon 
which  had  any  tendency  to  provoke  an  attack  from  the  de- 
ceased and  Morgan,  it  is  the  duty  of  the  jury  to  consider 
such  conduct  in  connection  with  the  fact,  if  it  be  proved, 
that  before  the  gun  was  fired  defendant  and  Coon  notified 
them  that  they  were  not  going  to  leave  their  wagons,  and 
tried  to  get  them  to  go  back." 

(2. )     "The  law  does  not  require  that  the  defendant  should 

have  retreated  from  his  wagon,  to  avoid  killing  his  assailant, 

if  he  was  in  fact  assailed  in  such  a  manner  as  to  produce  a 

reasonable  fear  that  his  life  was  in  peril,  or  that   be   was 
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about  to  suffer  some  grievous  bodily  harm  from  his  as- 
sailant." 

(3.)  "The  jury  must  acquit,  unless  the  evidence  is  so 
strong  as  to  exclude  from  their  minds  a  reasonable  suppo- 
sition that  the  defendant  fired  the  fatal  shot  from  a  fear, 
reasonably  excited  by  the  conduct  of  the  deceased,  that  his 
own  life  was  in  peril,  or  that  he  was  about  to  suffer  grievous 
bodily  harm ;  and  the  danger  need  not  be  real — it  is  suf- 
ficient if  it  appeared  to  be  so." 

(4.)  "If  the  defendant  fired  the  fatal  shot  from  a  reason- 
able apprehension  that  he  was  about  to  suffer  great  bodily 
harm,  or  that  his  own  life  was  in  peril,  it  is  the  duty  of  the 
jury  to  acquit;  and  if  they  have  a  reasonable  doubt  as  to 
this,  it  is  likewise  their  duty  to  acquit." 

(5.)  "Although  the  jury  may  believe  that  the  defendant 
fired  the  fatal  shot  on  purpose,  yet,  before  they  can  convict, 
they  must  be  satisfied  beyond  a  reasonable  doubt  that,  at 
the  time,  he  was  not  acting  under  the  reasonable  belief  that 
his  own  life  was  in  danger,  or  that  he  was  about  to  suffer 
some  grievous  bodily  harm." 

(6.)  "To  enable  the  defendant  to  avail  himself  of  the 
principle  of  self-defense,  it  is  not  necessary  that  he  was 
threatened  with  actual  danger  to  life  or  limb,  but  it  is  suf- 
ficient that  he  acted  under  a  reasonable  fear  that  his  own 
life  was  in  danger,  or  that  he  was  about  to  suffer  some 
grievous  bodily  harm." 

Gardner  &  Wiley,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — "Affinity  properly  means  the  tie 
which  arises  from  marriage  betwixt  the  husband  and  the 
blood  relatives  of  the  wife,  and  between  the  wife  and  the 
blood  relatives  of  the  husband.  But  there  is  no  affinity  be- 
tween the  blood  relatives  of  the  husband  and  the  blood  rela- 
tives of  the  wife."  The  juror  Bryant,  being  a  cousin  of  the 
step-father  of  the  deceased,  was  related  by  affinity  to  the 
mother  of  deceased,  but  bore  no  relation  to  deceased  himself, 
and  was  a  competent  juror. — Paddock  v.  Wells^  2  Barb. 
Ch.  (N.  Y.)  333;  Scdinger  v.  EarU,  45  N.  Y.,  S.  C.  80. 

The  proposed  testimony  of  the  witness  Tisdale,  as  to  what 
Morgan  and  deceased  told  him  with  reference  to  the  scene 
of  the  difficxdty,  and  to  the  effect  that  Morgan  "got  behind 
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a  stooping  post-oak  tree,"  was  mere  hearsay,  and   properly 
excluded  on  tliat  ground. 

There  was  no  error  in  excluding  the  declarations  of  the 
deceased,  offered  to  be  proved  by  the  witness  A.  M.  Jones. 
If  it  be  conceded  that,  as  to  deceased's  declaration  that,  "if 
he  lived,  the  defendant  should  not  be  harmed  for  what  he 
had  doBe,  if  he  could  help  it;  that  if  he  died,  he  did  not 
want  the  defendant  harmed;  that  if  a  man  had  come  to  him 
in  the  same  way,  he  would  have  shot  him — he  did  no  more 
than  any  other  man  would  have  done,"  a  sufficient  showing 
was  made  that  deceased  was,  at  the  time,  under  a  sense  of 
impending  death ;  yet  all  of  these  declarations  were  offered 
together;  some  at  least,  if  not  all  of  them,  did  not  relate  to 
the  identity  of  the  criminal,  or  the  facts  and  circumstances 
of  the  killing,  within  the  limits  of  this  class  of  evidence 
[Sylvester  v.  State,  71  ^la.  17),  and  all  of  them  were,  there- 
fore, properly  excluded. — Warren  v,  Wagner,  75  Ala.  188. 

With  respect  to  the  evidence  of  this  witness,  that  deceased 
told  him  "it  was  behind  a  stooping  post-oak  at  the  fork  of 
the  road  that  Morgan  got,"  no  predicate,  as  for  the  admis- 
sion of  dying  declarations,  was  attempted  to  be  laid ;  and 
without  this,  as  we  have  seen,  the  statement  of  deceased  was 
hearsay  only,  and  inadmissible. 

Defendant  and  another  stopped  for  the  night  by  the  road- 
side, with  their  wagons  and  teams.  Deceased  and  Morgan, 
later  in  the  night,  travelled  along  the  road,  and,  when  they 
reached  defendant's  camp,  began  cursing  and  abusing  the 
parties  in  the  camp,  for  having  left  one  of  their  wagons 
partly  in  the  beaten  track  of  the  road-way,  so  that  deceased 
and  Morgan  were  forced  to  drive  to  one  side,  out  of  the  reg- 
ularly travelled  way,  but  still  within  the  road,  in  order  to 
pass.  This  was  the  inception  of  the  difficulty.  There  was 
a  conflict  in  the  testimony,  as  to  whether  the  wagon  was 
really  left  in  the  road.  The  defendant  himself  testified,  that 
it  was  not  so  left;  and  his  evidence  in  this  regard  was  cor- 
roborated by  other  witnesses.  One  or  more  witnesses  for 
the  State  testified  to  the  contrary.  The  fact  itself  was  perti- 
nent It  was  confessedly  competent  for  the  State,  on  cross- 
examination,  to  ask  the  defendant  whether  he  had  said,  at  a 
certain  time  and  place,  that  the  difficulty  occurred  because 
the  wagon  of  deceased  and  Morgan  ran  against  his,  the  de- 
fendant's wagon.  This  being  denied,  it  was,  we  think,  com- 
petent for  the  prosecution  to  show  that  this  statement  had 
been  made,  in  substance,  in  the  presence  and  hearing  of  de- 
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fendant,  and  was  allowed  to  go  unchallenged  by  him ;  the 
fact  being  oiE  a  nature  to  impute  fault  to  defendant  with  re- 
spect to  the  origin  of  the  difficulty,  and  naturally  calling  for 
a  denial  from  him,  if  it  did  not  exist.  The  defendant  being 
first  asked  whether  such  statement  had  been  made  in  his 
presence  and  hearing,  and  having  denied  that  it  was  so 
made,  the  further  evidence  adduced  by  the  State  in  this  con- 
nection, that  such  statement  had  been  made  in  a  conversa- 
tion in  which  defendant  participated,  and  hence  presumably 
in  his  hearing,  and  had  not  been  denied  by  him,  was  compe- 
tent, on  the  ground  that  it  was  contradictory  of  defendant's 
testimony,  and  also  on  the  ground  that  his  silence,  under  the 
circumstances,  was  an  implied  admission  of  the  truth  of  the 
statement,  which  tended  to  impute  fault  to  him  in  respect  to 
the  origin  of  the  difficulty. — Campbell  v.  Slate,  55  Ala.  80; 
McAdory  v.  State,  62  Ala.  154;  aarrett  v.  State,  76  Ala.  18; 
Williams  v.  State,  81  Ala.  1. 

The  general  charge  of  the  court  was  delivered  in  writing, 
and  is  set  out  in  the  bill  of  exceptions.  It  is  recited  that 
the  "defendant  excepted  to  each  sentence  of  said  charge, 
separately  and  severally,'^  and  that  '^the  defendant  also  ex- 
cepted separately  and  severally  to  each  paragraph  of  said 
charge.^'  As  has  been  many  times  ruled  by  this  court,  these 
were  mere  general  exceptions  to  the  entire  charge,  and 
will  not  avail  the  appellant,  unless  every  sentence,  or 
every  paragraph,  as  the  case  may  be,  of  the  charge,  involves 
an  erroneous' statement  of  the  law. — Goley  v.  State,  87  Ala. 
57;  Dickv,  State,  lb.  61;  Adams  v.  State,  lb.  89;  McOehee 
V.  State,  52  Ala.  224;  Black  v.  Pratt  C.  &  C.  Co.,  85  Ala. 
511;  3  Brick.  Dig.  80;  Bedwell  v.  Bedivell,  77  Ala.  587; 
Stevenson  v.  Moody,  83  Ala.  418. 

Separate  and  distinct  exceptions  were  reserved  to  para- 
graphs 13,  16  and  17  of  the  court's  general  charge,  and 
they  will  be  considered.  Paragraph  13  embodies  a  correct 
statement  of  the  proposition,  that  if  a  man  kill  another  by  in- 
tentionally shooting  him  with  a  gun,  the  slayer  is  guilty  of 
murder,  unless  the  evidence  shows  a  justifying  reason  for 
doing  the  act,  or  that  it  was  done  under  circumstances  which 
mitigate  its  criminality,  and  reduce  the  offense  to  a  lower 
grade  of  homicide. — Kennedy  v.  State,  85  Ala.  326;  Ex 
parte  Brown,  63  Ala.  187. 

Paragraph  16  is  a  sound  exposition  of  the  doctrine,  that 
a  defendant  who  seeks  to  avoid  the  punitive  consequences  of 
killing  another,  on  the  ground  of  self  defense,  must  have 
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been  free  from  fault  in  provoking  or  bringing  on  the  fatal 
difficulty,  in  which  the  necessity  to  take  life  arose,  since  he 
can  not  shield  himself  behind  a  necessity  which  his  own 
fault  or  wrong  has  contributed  to  produce. — Storey  v.  State^ 
71  Ala.  329;  Cleveland  v.  State,  86  Ala.  1;  Brown  v.  State, 
83  Ala.  33;  Baker  v.  State,  81  Ala.  38;  Parker  v.  State, 
88  Ala.  6;  Lewis  v.  State,  88  Ala.  11. 

The  altercation  which  preceded  the  fatal  shot  was  initiated 
by  deceased  and  Morgan  cursing  and  abusing  the  two  men 
in  the  camp.  The  threats  of  chastisement  and  prosecution 
were  directed  against  both  the  defendant  and  his  companion, 
Coon.  The  challenge  of  deceased  and  Morgan,  looking  to 
a  combat  half-way  between  their  wagon  and  the  camp,  -^as 
addressed  both  to  the  defendant  and  Coon.  Throughout  the 
altercation.  Coon,  for  himself  and  the  defendant,  replied  to 
the  curses  and  abuse  of  the  other  parties  in  kind,  dared  them 
to  the  execution  of  their  threats  then  and  there,  and  accepted 
their  challenge  or  invitation  to  meet  and  fight  on  middle 
ground.  One  phase  of  the  evidence  tends  to  show,  that  .the 
defendant  himself  did  not  reply  to  the  taunts,  threats  and 
challenges  of  the  other  party,  made  both  to  him  and  Coon. 
But  there  is  no  evidence  that  he  dissented  from  anything 
Coon  said  or  did  in  behalf  of  both  of  them,  provoking  and 
bringing  on  the  trouble ;  nor  did  he  in  any  way  discourage 
or  discountenance  the  action  or  language  of  Coon,  nominally 
and  really  in  their  joint  behalf,  in  inviting  and  inciting  de- 
ceased and  Morgan  to  the  execution  of  their  threats;  but,  on 
the  contrary,  the  evidence  shows,  that  however  much  or  lit- 
tle defendant  participated  in  the  wrangle  of  words,  he  stood 
ready,  armed  with  a  Winchester  rifle,  to  take  the  lives  of  the 
advancing  parties,  should  they,  or  either  of  them,  come  as 
far  as  a  certain  point,  where  the  moon  was  shining  brightly, 
on  the  invitation  and  challenge  of  himself  and  companion, 
as  made  by  the  latter.  Paragraph  17  of  the  charge  is  based 
on,  and  supported  by  evidence  which  tends  to  establish  the 
foregoing  outline  as  to  defendant's  participation  in  the  alter- 
cation which  brought  on  the  fatal  result.  Under  the  facts, 
if  believed  to  be  true,  which  are  thus  supported  by  a  tend- 
ency of  the  evidence,  there  can  be  no  doubt  of  defendant's 
participation  in,  and  responsibility  for,  whatever  fault  was 
his  companion's  in  bringing  on  the  difficulty.  And  his  re- 
sponsibility therefor,  as  also  the  bearing  his  fault  in  that ' 
respect  had  on  the  asserted  right  of  self-defense,  are  correctly 
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and  clearly  stated  in  the  paragraph  of  the  general  charge 
under  consideration. 

The  third  charge  requested  by  the  prosecution  should  not 
have  been  given.  It  confines  the  right  to  kill  to  those  cases 
in  which  the  defendant  has  a  reasonable  belief  that  it  was 
necessary  to  kill  in  order  ''to  save  his  own  life."  This  is 
not  the  law.  There  may  in  fact  be  no  danger  to  life^  real  or 
reasonably  apparent;  yet,  if  there  is  imminent  danger,  or  a 
reasonable  apprehension  of  such  danger,  to  Zmb,  or  involv- 
ing great  bodily  harm,  the  right  to  strike  in  self-defense  ac- 
crues, and  the  assailant  may  be  killed  with  impunity,  if  the 
party  assaulted  was  not  in  fault.  There  was  evidence  on  the 
trial  which  tended  to  show,  or  from  which  the  jury  might 
have  inferred,  that,  while  it  was  not  necessary  to  the  preser- 
vation of  his  own  life  for  defendant  to  kill  Pitman,  yet  de- 
fendant was  in  such  imminent  peril  of  great  bodily  harm, 
short  of  the  destruction  of  life,  as  rendered  Pitman's  death  a 
necessity,  furnishing  justification  for  the  fatal  shot  The 
charge  had  the  effect  to  deny  to  defendant  this  justification, 
and  the  court  erred  in  giving  it. 

The  charges  requested  by  defendant  and  refused,  are  all 
faulty.  The  first  is  a  mere  argument,  neither  the  giving  or 
refusal  of  which  involves  error.  The  second  tended  to  mis- 
lead the  jury  into  the  conclusion,  that  inasmuch  as  it  was 
not  incumbent  on  defendant  to  retreat  from  his  wagon,  he 
would  be  justified  in  standing  his  ground  there  and  killing 
his  assailant,  although  he  had  wrongfully  brought  on  the 
diflSculty  in  which  the  necessity  to  kill  arose.  The  court 
had  properly  stated  the  doctrine  of  retreat,  and  held  that  it 
did  not  apply  in  this  case ;  and  its  refusal  of  this  request  is 
fully  justified  on  the  ground  of  its  misleading  tendency  in 
the  particular  referred  to. 

Charges  3,  4,  5  and  6  were  each  properly  refused,  because 
they  pretermitted  all  inquiry  as  to  the  fault  of  the  defendant, 
and  authorized  his  acquittal,  without  regard  to  whether  or 
not  the  necessity  under  which  he  fired  the  fatal  shot  was 
superinduced  by  his  own  wrong. — Fallin  v.  State,  83  Ala.  5 ; 
Williams  v.  State,  lb.  16. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 
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i5  a.  Walker  v.  The  State. 

89      741 

Indictment  for  Killing  Cow  Wantonly  or  Unlawfully, 

1.  Warrant  of  arrest;  by  whom  iggued  — Under  the  provisioos  of  the 
act  establishing  the  Criminal  Court  of  Pike  county,  as  under  the  statute 
regulating  proceedinjfs  in  the  County  Court  CSess.  Acts  1888-9,  p.  631, 
§  3 ;  Code,  §  4204),  a  warrant  of  arrest,  returnable  before  that  court,  may 
be  issued  by  a  justice  of  the  peace. 

2.  Affidavit,  or  corrvolaint;  description  of  offense. — An  affidavit,  or 
complaint  on  oath,  maae  before  a  justice  of  the  peace,  which  charges 
that  the  defendant  **fct7Z  one  cow,'*  instead  of  killed,  or  did  kill,  is  sub- 
stantially sufficient  tu  authorize  the  issue  of  a  warrant  of  arrest. 

3.  Ownership  of  property  killed  or  injured,  as  between  mortgagor  and 
mortgagee. — As  against  all  th»  world,  except  the  mortgagee  and  his 
privies,  the  mortgav:or  is  regarded  as  the  owner  of  the  mortgaged  prop- 
erty ;  and  although  the  law-day  has  passed,  and  default  has  been  made 
in  the  payment  of  the  secured  debt,  the  ownership  of  the  property 
(a  cow)  is  properly  laid  in  him,  in  an  indictment  for  killing  or  injur- 
ing it. 

4.  Proof  of  value  of  cow. — In  a  prosecution  for  killing  a  cow  wantonly 
or  unlawfully,  proof  of  her  value  at  the  time  in  the  immediate  neighbor- 
hood is  competent  and  admissible,  as  showing  the  price  at  which  she 
might  be  replaced ;  but  it  is  also  proper  to  prove  her  value  at  other  near 
and  accessible  markets. 

From  the  Criminal  Court  of  Pike. 

Tried  before  Hon.  Wm.  H.  Parks. 

This  prosecution  was  commenced  on  the  12th  December, 
1889,  by  an  affidavit,  or  complaint  on  oath,  made  by  Dennis 
Ramsey,  before  Lucius  Reeves,  a  justice  of  the  peace  of  said 
county,  charging  that  William  Walker  "unlav^f ully  or  wantonly 
kill  one  cow,  the  personal  property  of  Dennis  Ramsey,  of 
the  value  of  $20."  The  justice  thereupon  issued  his  warrant 
for  the  arrest  of  said  Walker,  "to  answer  a  charge  of  unlaw- 
fully or  wantonly  killing  a  cow,  the  personal  property  of 
Dennis  Ramsey,"  &c. ;  and  made  it  returnable  before  the  next 
ensuing  term  of  the  Criminal  Court  of  Pike.  Being  duly 
arraigned  in  the  Criminal  Court,  the  defendant  "demurred 
to  the  affidavit,"  on  the  ground  that  it  charged  no  criminal 
ofiFense,  and  "moved  to  quash  the  warrant,"  on  the  ground 
that  it  was  issued  without  authority  of  law;  which  demurrer 
and  {notion  being  overruled,  he  pleaded  not  guilty.  On  the 
trial,  the  prosecution  adduced  evidence  tending  to  show  that 
the  defendant  shot  and  killed  the  cow ;  while  the  defendant, 
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testifying  as  a  witness  for  himself,  denied  that  he  had  shot 
her,  but  said  that  he  had  struck  her  in  the  head  with  a  small 
stone  as  he  passed,  and  was  surprised  to  find  her  lying  dead 
on  his  return  a  short  time  afterwards.  It  was  proved  that 
the  cow  had  belonged  to  Dennis  Eamsey,  as  alleged  in  the 
affidavit  and  warrant;  but  he  had  conveyed  her  by  mortgage, 
with  other  property,  to  J.  M.  Collier.  The  mortgage  was 
dated  March  6th,  1889,  and  the  secured  debt  fell  due  on  the 
1st  October,  1889.  The  cow  was  killed  on  or  about  the  1st 
December,  1889,  and  the  defendant  admitted  that  at  that 
time  a  balance  of  about  $40  was  due  and  unpaid  on  the 
mortgage  debt.  On  this  evidence,  the  defendant  asked  the 
court  to  charge  the  jury,  that  they  must  find  him  not  guilty, 
if  they  believed  the  evidence;  and  he  excepted  to  the  refusal 
of  this  charge.  The  defendant  asked  a  witness,  "what  was 
the  market  value  of  the  cow  in  the  neighborhood  in  which 
she  was  killed?"  to  which  question  the  court  sustained  an 
objection,  but  allowed  the  witness  to  answer  "as  to  her  value 
in  the  neighborhood  and  in  other  accessible  and  convenient 
market  places ;"  and  to  this  ruling  the  defendant  reserved  an 
exception. 

Wm.  L.  Martin,  Attomey-General,  for  the  State. 

STONE,  C.  J. — There  is  nothing  in  the  objection,  that 
the  warrant  was  issued  by  a  justice  of  the  peace,  returnable 
to  the  Criminal  Court  The  statute  expressly  provides  for 
it — Act  to  establish  a  criminal  court  of  Pike  coupty,  ap- 
proved February  25,1889;  Sess.  Acts,  631,  §  3;  Code  of 
1886,  §  4204.  Nor  is  there  any  thing  in  the  objection,  that 
the  affidavit  employs  the  present,  instead  of  the  past  tense, 
in  describing  the  killing.  The  meaning  can  not  be  mis- 
understood. 

As  against  all  the  world,  except  the  mortgagee  and  his 
privies,  the  mortgagor  is  treated  as  the  owner  of  mortgaged 
property. — 3  Brick.  Dig.  645,  §  177.  He  has  an  insurable 
interest  in  the  property. — Com,  Fire  Ins.  Co.  v.  Cap.  City 
Ins.  Co.,  81  Ala.  320.  The  cow  was  correctly  described  as 
the  property  of  Dennis  Eamsey. 

The  Criminal  Court  erred  in  disallowing  the  evidence 
offered  by  defendant  of  the  value  of  the  cow  in  the  neighbor- 
hood in  which  she  was  killed.  As  a  general  rule,  that  is  the 
better  standard  of  value ;  for,  ordinarily,  that  determines  the 
price  at  which  the  lost  property  can  be  replaced. — 1  Sedg- 
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wick  Dam.  (7th  EA),  686,  note.  It  was  competent  also  to 
prove  the  value  at  other  near  and  accessible  markets,  to  be 
weighed  by  the  jury  with  the  other  evidence  in  fixing  the 
amount  of  the  fine.—  Whipple  v.  Wilcox,  10  N.  H.  130.  The 
testimony  was  admissible  in  the  form  in  which  it  was  asked, 
and  also  in  the  form  allowed  by  the  court. 
Reversed  and  remanded. 


^England  v.  The  State. 

Indictment  for  Burglary. 

1.  Evidence  identifying  defendant ,  or  connecting  him  with  offense 
charged. — In  a  criminal  case,  evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense  charged,  or  identifying  him  as  the 
perpetrator,  is  relevant  and  admissible ;  as,  under  a  prosecution  for 
burglary,  some  of  the  feoods  stolen  from  the  house  having  been  found  in 
the  defendant's  valise  when  he  was  arrested,  and  others  in  an  old  un- 
inhabited house  more  than  a  half-mile  distant  from  his  house,  it  is  com- 
petent for  the  prosecution  to  prove  that  two  pairs  of  old  shoes  were  also 
found  in  the  house,  of  the  size  worn  by  the  defendant. 

2.  Impeaching  witness  on  cross-examination. — Defendant's  brother, 
having  testified  as  a  witness  for  him,  may  be  asked  on  cross-examina- 
tion if  he  had  not,  at  a  time  and  place  named,  said  to  an  accomplice 
who  had  turned  State's  evidence,  *'Why  did  you  give  us  away?  if  you 
had  not,  we  would  have  been  out  of  jail  now,  and  could  have  got  as 
many  witnesses  as  we  wanted  to  prove  you  and  Jim  out;"  and  having 
denied  that  he  made  such  statements,  they  may  be  proved  by  a  person 
present. 

From  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  Leroy  F.  Box. 

The  indictment  in  this  case  charged  that  the  defendant, 
James  England,  with  the  intent  to  steal,  broke  into  and  en- 
tered a  store-house  of  John  Weldon,  in  which  shoes,  and 
other  goods  and  articles  of  merchandise,  things  of  value, 
were  kept  for  use,  sale,  or  deposit.  Issue  being  joined  on 
the  plea  of  not  guilty,  the  defendant  was  convicted,  and 
sentenced  to  the  penitentiary  for  the  term  of  four  years.  On 
the  trial,  as  the  bill  of  exceptions  shows,  the  prosecution 
proved  that  Weldon's  store-house  was  broken  and  entered  on 
the  night  of  30th  December,  1889,  and  a  quantity  of  goods 
stolen  from  it,  among  which  were  several  pairs  of  shoes, 
several  cards  of  collar-buttons,  and  other  articles  described; 
that  about  the  1st  February,  1890,  while  the  deputy-sheriff 
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was  hunting  for  the  defendant  and  one  Cub  Brombaugh,  who 
were  suspected  of  being  implicated  in  the  burglary,  he  found 
two  valises  "at  Laney^s  in  said  county,"  and  took  possession 
of  them ;  that  on  the  defendant's  arrest,  about  a  week  after- 
wards, he  claimed  the  smaller  valise  as  his,  and  the  sheriff 
gave  him  a  shirt  from  it.     The  valise,  being  identified  and 
opened,  was  found  to  contain  some  collar-buttons  and  other 
things,  which  Weldon  identified  as  part  of  the  stolen  goods ; 
"but  it  had  no  shoes  in  it."    The  prosecution  proved,  also,  that 
a  rain  fell  during  the  night  of  the  burglary,  December  30th ; 
that  the  tracks  of  two  men  were  found  next  morning,  in  the 
public  road,  leading  from  the  house  of  defendant's  father, 
where  defendant  resided,  towards  Weldon's  store,  and  re- 
turning along  the  public  road  towards  said  house.    John  Day, 
a  witness  for  the  prosecution,  testified  that  there  was  an  old 
uninhabited  house,  called  the  "Weaver  house,"  more  than  a  ' 
half-mile  distant  from  the  house  of  defendant's  father,  and 
two  or  three  miles  distant  from  Weldon's  store,  but  not  on 
the  road  between  them ;  and  that  he  there  found  some  "collar- 
button  cards  and  two  pairs  of  old  shoes,  about  Nos.  9."     He 
identified  the  collar-buttone  exhibited  to  him,  and  they  were 
also  identified  by  Weldon ;  but  he  did  not  state,  so  far  as  the 
record  shows,  when,  or  about  what  time,  he  found  these 
articles  in  said  house.     The  defendant  objected  to  the  tes- 
timony of  this  witness,  as  to  what  he  found  in  the  house, 
"because  it  was  not  shown  that  he  was  ever  seen  at  or  near 
said   house;"    and   he   excepted   to   the   admission   of   the 
evidence  as  to  the  shoes.     The  bill  of  exceptions  adds  in  this 
connection:     "Defendant  and  Brombaugh  wore  No.  9  shoes." 
The  defendant  himself  testified  that  he  slept  all  night  of 
the  30th  December,  1889,  at  the  house  of  W.  fl.  Salser,  who 
was  connected  with  him  by  marriage;  and  he  introduced 
several  members  of  the  family  as  witnesses,  whose  testimony 
was,  in  substance,  that  he  could  not  have  left  the  house  with- 
out awakening  some  of  them,  as  there  was  but  one  room  iu 
the  house,  in  which  were  two  beds,  and  that  the  door  could 
not  be  opened  without  noise  and  diifficulty.     John  England, 
a  brother  of  the  defendant,  testified  in  his  behalf  to   facts 
tending  to  show  that  Brombaugh  was  the  burglar,  and  that 
the  stolen  goods  found  in  defendant's  valise  were  obtained 
from  him.     On  cross-examination  of  said  witness,  the  solicitor 
asked  him,  if  he  did  not  say  to  Brombaugh,  "while  in  jail 
about  the  time  of  the  preliminary  trial,"  "Why  did  you  give 
us  away?     If  you  had  not  turned  State's  evidence,  me  and 
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pa  would  have  been  out  of  jail  now,  and  could  have  got  as 
many  G —  d —  witnesses  as  we  wanted  to  have  proved  you  and 
Jim  out."  The  defendant  objected  and  excepted  to  this 
question,  but  answered  it  in  the  negative.  The  prosecution 
afterwards  introduced  one  Slaughter  as  a  witness,  who  tes- 
tified to  a  conversation  in  which"  he  heard  defendant  say  to 
Brombaugh  in  substance  what  is  above  stated;  and  the  court 
admitted  this  evidence,  against  the  objection  and  exception 
of  the  defendant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — But  two  questions  are  raised  in  this 
case,  both  being  on  objections  to  the  admission  of  evidence 
introduced  by  the  State.  In  neither  of  these  rulings  of  the 
trial  court  do  we  discover  any  error. 

1.  The  witness  Day  was  permitted,  against  defendant's 
objection,  to  testify  to  the  fact,  that  he  had  seen  two  pairs  of 
men's  shoes,  being  "number  nines,"  in  an  old  uninhabited 
house,  situated  from  one  half  to  three  quarters  of  a  mile  from 
where  defendant  resided.  It  had  rained  the  night  before, 
and  the  tracks  of  the  two  men  had  been  seen  in  the  public 
road  going  to  and  coming  from  the  storehouse  in  which  the 
burglary  had  been  committed.  There  was  evidence  tending 
to  identify  some  of  the  goods  found  in  this  old  house,  as 
having  come  from  the  burglarized  store-house.  A  valise, 
found  in  the  defendant's  possession,  contained  goods  of  like 
kind.  The  defendant  was  shown  to  wear  a  number  nine 
shoe.  Taken  in  connection  with  the  other  facts  of  the  case, 
the  evidence  objected  to  was  relevant,  as  tending  to  connect 
the  defendant  with  the  commission  of  the  alleged  burglary. 

2.  The  question  asked  the  witness  John  England,  on 
cross-examination,  elicited  a  fact  which  tended  to  show  his 
great  bias,  or  partiality,  in  favor  of  the  defendant,  and  even 
his  willingness  to  commit  perjury  to  secure  his  acquittal.  It 
went  to  the  question  of  his  veracity,  therefore,  and  was 
admissible  to  impeach  it. — Hussey  v.  The  Slate,  87  Ala. 
121,  134;  Haralson  v.  The  State,  82  Ala.  47,  and  cases  cited. 

The  judgment  is  affirmed. 
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Waller  v.  The  State. 

Indictment  for  Murder, 

1.  Abttract,  ambiguous,  or  indefinite  charge. — The  giving  of  a  charge 
which  is  abstract,  ambigaous,  obscure,  or  general  and  indefinite,  but 
yet  legally  correct,  will  not  work  a  reversal,  unless  it  appears  that  the 
jury  were  misled  by  it. 

2.  Self-dffente;  charge  as  to,  ignoring  fault  and  duty  to  retreat. — In  a' 
ease  of  homicide,  where  it  appears  that  the  defendant,  on  approaching 
a  house  in  which  deceased  was,  heard  him  cursing  and  abusing  him, 
and  replied  with  like  words,  but  continued  to  advance,  having  his  gun 
in  his  nand,  that  the  deceased  immediately  arose,  and  sta,rt^d  towards 
the  door  with  his  gun,  and  both  parties  fired  as  soon  as  he  reached  the 
door;  charges  requested,  invoking  the  doctrine  of  self-defense,  but  ig- 
noring the  question  of  fault  in  bringing  on  the  difficulty,  and  limiting 
the  doctrine  of  retreat  to  the  time  when  the  deceased  appeared  at  the 
door,  are  properly  refused. 

From  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

The  defendant  in  this  case,  Jordan  Waller,  a  freedman, 
was  indicted  for  the  murder  of  Dave  Market,  another  freed- 
man, by  shooting  him  with  a  gun ;  was  convicted  of  man- 
slaughter in  the  first  degree,  and  sentenced  to  the  peniten- 
tiary for  the  term  of  eight  years.  The  evidence  adduced  on 
the  trial,  as  stated  in  the  bill  of  exceptions,  showed  that  the 
difficulty  between  the  parties  occurred  one  night  in  Decem- 
ber, 1889,  about  nine  o'clock,  at  the  house  of  Fannie  Fox- 
hall  and  Sarah  Jane  Kemp,  two  women  who  were  related  to 
the  deceased,  and  who  lived  on  the  Turnipseed  plantation ; 
that  the  parties  had  a  settlement  on  the  morning  of  that  day, 
relative  to  some  cotton  accounts,  and  the  deceased  was  found 
indebted  to  the  defendant  to  the  amount  of  several  dollars ; 
that  he  did  not  then  pay  the  indebtedness  in  full,-  but 
promised  to  pay  the  balance  during  the  day,  or  soon,  and 
some  angry  words  passed  between  them ;  that  he  went  to  the 
defendant's  house  later  in  the  day,  for  the  purpose  of  paying 
the  money,  as  he  said,  but  did  not  find  the  defendant  at 
home ;  that  the  defendant,  hearing  of  this,  started  to  hunt 
up  the  deceased,  and  followed  him  to  the  house  of  said 
women ;  that  on  approaching  the  house,  within  about  sixty 
feet,  he  saw  the  deceased  within,  and  heard  him  cursing  and 
abusing  him  (the  defendant) ;  that  he  replied  in  like  words, 
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and  continued  to  advance;  that  the  deceased  at  once  jumped . 
up,  seized  his  gun,  and  started  towards  the  door;  and  that 
when  he  reached  the  door,  defendant  being  about  thirty  feet 
distant,  the  parties  fired  almost  simultaneously,  the  deceased 
being  almost  instantly  killed,  and  the  defendant  wounded  in 
the  side.  It  appears,  also,  that  each  of  the  parties  had  been 
out  hunting  that  day,  and  the  gun  of  each  was  loaded  with 
small  shot,  "Nos.  5,  or  6." 

This  being  "substantially  all  the  evidence,"  the  court 
charged  the  jury  as  follows:  "If  the  jury  find  from  all  the 
evidence,  beyond  a  reasonable  doubt,  that  the  deceased  was 
in  the  house  of  Sarah  Jane  Kemp  in  the  night-time,  and  the 
defendant  went  on  the  outside  of  the  house,  approaching,  or 
standing  near  it;  and  that  the  deceased  did  not  know  that 
the  defendant  was  on  the  outside,  approaching  or  near  to  the 
house ;  and  that  the  deceased  was  talking  angrily  about  the 
defendant,  and  the  defendant  heard  it,  and  continued  to 
approach  the  house,  repeating  the  language  of  the  deceased; 
and  that  the  deceased  came  to  the  door  of  the  house,  and 
that  each  presented  their  leveled  guns,  and  fired  at  each 
other,  although  the  deceased  first  raised  his  gun  and  fired  a 
moment  before  the  defendant  fired;  if  such  be  the  facts,  the 
jury  can  not  acquit  the  defendant,  if  he  then  killed  the 
deceased  by  firing  his  gun  at  him,  and  it  occurred  in  this 
county  before  the  finding  of  the  indictment  in  this  case." 

The  defendant  excepted  to  this  charge,  and  also  to  the 
refusal  of  the  court  to  give  the  following  charges  as  asked: 

1.  "If  the  defendant,  from  the  outside  of  the  house,  saw 
the  deceased  cock  his  gun,  and  walk  immediately  to  the  door; 
and  the  defendant  believed  that  the  deceased  intended' to  shoot 
him ;  it  was  not  the  duty  of  the  defendant  to  retreat,  if  by 
retreating  he  would  have  increased  his  danger." 

2.  "Mere  words  can  not  justify  an  attempt  to  kill;  and 
if  the  jury  find  from  the  evidence  that  Dave  Market,  at  the 
time  he  was  killed,  was  in  the  house  of  Fanny  Foxhall  and 
Sarah  Jane  Kemp,  abusing  and  cursing  the  defendant;  and 
that  the  defendant  replied  from  the  outside  of  the  house,  in 
the  same  language;  and  that  the  deceased  immediately 
cocked  his  gun,  and  went  to  the  door  with  his  gun  in  his 
hand;  and  that  the  defendant,  as  a  reasonable  man,  believed 
that  it  was  necessary  that  he  should  shoot,  in  order  to  pro- 
tect his  person  from  great  bodily  harm ;  then  the  jury  must 
find  the  defendant  not  guilty,  if  they  further  find  that  he,  as 
a  prudent  man*,  believed  that  he  would  increase  his  own 
danger  by  retreating." 
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3.  "If  the  jury  find  from  the  evidence  that  the  defendant, 
on  the  day  Dave  Market  was  killed,  got  his  gun  for  the 
purpose  of  hunting,  and  did  afterwards  go  out  hunting,  and 
did  not  afterwards  go  home  during  the  day,  but  kept  his 
gun  in  his  possession  for  convenience,  and  not  for  the  pur- 
pose of  defending  himself,  or  for  the  purpose  of  injuring 
any  person ;  and  that  while  the  gun  was  so  in  his  possession 
he  was  told  that  Dave  Market  was  hunting  for  him,  to  pay 
him  the  money  he  owed  him,  and  was  then  at  the  house  of 
Fanny  Foxhall;  and  that  defendant,  still  having  his  gun  in 
his  possession,  went  to  the  house  of  Fanny  Foxhall  to  see 
Dave  Market,  to  get  his  money,  and  for  no  other  purpose ; 
and  that  on  arriving  at  the  house  he  heard  Dave  Market 
curse  him,  and  accuse  him  and  other  negroes  of  having  tried 
to  injure  him;  and  that  defendant,  on  hearing  said  Dave 
Market  so  curse  and  abuse  him,  said  that  it  was  a  d — d  lie; 
and  that  Dave  Market  immediately  cocked  his  gun,  which 
he  then  had,  raised  it  and  fired,  and  shot  defendant;  and 
that  defendant  then  had  no  opportunity  to  retreat,  and  im- 
mediately shot  and  killed  Dave  Market, — then  they  must 
find  defendant  not  guilty. 

4.  "If  the  defendant,  from  the  outside  of  the  house,  saw 
the  deceased  cock  his  gun,  and  walk  immediately  to  the 
door;  and  the  defendant  believed  that  the  deceased  intended 
to  shoot  him, — it  was  not  the  duty  of  the  defendant  to 
retreat,  if  thereby  he  would  have  increased  his  danger. 

Norman  &  Son,  for  appellant. 

Wm.  L.  Maktin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — It  is  not  contended  that  the  charge 
given  by  the  court  is  legally  incorrect.  The  only  objections 
tlrged  are,  that  there  is  no  evidence  on  which  to  base  the 
charge,  and  that  it  is  involved.  We  have  repeatedly  held, 
that  giving  an  abstract  charge,  or  one  too  general,  obscure 
or  ambiguous,  if  legally  correct,  will  not  reverse  the  judg- 
ment, unless  it  appears  the  jury  were  thereby  misled.  But 
we  do  not  regard  the  charge  as  obnoxious  to  the  objections 
urged.  The  defendant  himself  testified,  that  he  was  ap- 
proaching the  house  in  which  deceased  v^as,  and  when  about 
sixty  feet  from  the  door  he  heard  deceased  cursing  him ; 
that  cursing  deceased  in  reply,  he  continued  walking  toward 
the  house,  and  when  about  thirty  feet  distant,  deceased  came 
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to  the  door  with  his  gun  and  fired,  defendant  himself  firing 
immediately  thereafter — the  firing  being  nearly  simultaneous. 
The  charge  is  based  substantially  on  these  facts,  with  the 
additional  facts,  that  the  difficulty  occurred  in  the  night-time, 
as  to  which  there  is  no  dispute,  and  that  deceased  did  not  know 
that  defendant  was  approaching  or  near  the  house;  there 
being  no  evidence  that  deceased  knew,  or  had  reason  to  sup- 
pose, that  defendant  was  going  to  the  house,  until  he  recog- 
nized his  Yoice.     The  charge  is  not  abstract. 

The  charges  requested  by  defendant  were  properly  re- 
fused. They  invoke  the  right  of  self-defense.  It  is  reason- 
ably apparent  that  defendant  could  have  avoided  the  killing, 
by  retiring,  or  going  away,  when  he  first  heard  deceased 
cursing  him ;  instead  of  doing  so,  he  continued  advancing 
towards  the  house,  cursing  deceased.  Each  of  the  charges 
ignores  the  inquiry,  whether  the  defendant  was  free  from 
fault — whether  he  said  or  did  anything  for  the  purpose  of 
provoking  a  difficulty,  or  was  disregardful  of  the  consequence 
of  his  wrongful  words  or  acts,  or  whether  he  could  have 
avoided  the  difficulty  by  declining  the  combat.  The  inquiry 
as  to  the  necessity  of  shooting  to  prevent  great  bodily  harm, 
and  as  to  a  reasonable  mode  of  escape  without  apparently 
increasing  his  own  danger,  is  limited  to  the  period  of  time 
when  deceased  came  to  the  door  with  his  gun,  after  de- 
fendant had  cursed  him,  and  while  he  was  approaching  the 
house.  Defendant  can  not  contribute  to  bringing  on  the 
difficulty,  and,  voluntarily  and  unnecessarily  placing  himself 
in  a  situation  of  danger,  excuse  killing  his  adversary  on  the 
right  of  self-defense. — Tesney  v.  State,  77  Ala.  33;  DeArman 
V.  State,  71  Ala.  351. 

Affirmed. 


\¥atkins  v.  The  State. 

Indictment  for  Murder. 

1 .  Order  for  special  venire,  and  setting  day  for  trial, — An  order  setting 
a  day  for  the  trial  of  a  capital  case,  and  ordering  a  special  venire,  and 
service  of  a  copy  thereof  on  the  defendant  (Grim.  Code,  p.  134,  §  10, 
note),  should  show  on  its  face  whether  it  was  made  before  or  daring  the 
week  of  the  trial,  since  the  regular  juries  for  the  week  of  the  trial  are  a 
part  of  the  special  venire;  but  the  failure  of  the  order  to  show  this  fact 
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is  not  an  available  error,  when  it  can  be  ascertained  with  certainty 
from  other  parts  of  the  record  that  the  proper  venire  was  summoned. 

2.  MUtahes  or  mis-»pelUng  in  indictment, — The  court  determines,  on 
inspection  of  the  original  indictment  in  this  case,  that  the  defendant's 
name  is  there  spelled  Watkins,  And  not  Wathims,  andthatthe  homicide 
is  charged  to  have  been  committed,  not  with  malice  oforethoughtf  but 
with  malice  aforethought, 

3.  To  what  vntness  may  testify. -—The  deceased  having  been  shot  while 
on  hiB  mule,  and  the  distance  between  him  and  the  defendant  at  the 
time  being  a  material  question,  a  witness  who  saw  his  body  lyinj;  on  the 
ground,  before  its  removal,  may  testify  that  he  saw  in  the  sand,  a  few 
steps  from  the  bodv,  a  mashed  place  ''which  looked  like  where  a  man's 
shoulder  had  struck  the  ground." 

4.  Overcoat  worn  by  deceased;  relevancy  as  evidence  tending  to  show 
his  position  or  attitude. — As  tending  to  show  the  position  or  attitude  of 
the  deceased  when  the  fatal  shot  was  fired  at  him,  it  is  competent  for 
the  prosecution  to  put  in  evidence  the  overcoat  worn  by  him  at  the  time, 
showing  the  holes  made  by  the  several  bullets  which  struck  him. 

5.  Self-defense;  retreat  from  one*s  house  or  yard, — A  man's  house  is 
Ma  castle  for  purposes  of  defense,  and  he  is  not  required  to  retreat 
from  it  when  assailed ;  but  he  can  not  use  it  as  an  arsenal  for  offensive 
purposes,  nor  claim  its  protection  while  sallying  out  to  attack ;  and 
where  the  defendant^  being  assailed  in  his  front  yard  by  the  deceased, 
who  rode  up  on  horseback,  pointed  a  pistol  at  him,  and  threatened  to 
shoot  him,  thereupon  went  into  his  house,  returned  with  his  gun  in  his 
hand,  and  shot  the  deceased,  he  can  not  claim  to  have  acted  in  self- 
defense. 

6.  Argumentative  charges  are  properly  refused. 

From  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  Henry  C.  Speake. 

The  defendant  in  this  case  was  indicted  for  the  murder  of 
James  York,  by  shooting  him  with  a  gun ;  was  convicted  of 
murder  in  the  first  degree,  and  sentenced  to  the  penitentiary 
for  life.  The  defendant's  name,  as  the  indictment  is  copied 
in  the  transcript,  was  spelled  Forrest  Watkins;  and  this 
court  decides,  on  inspection  of  the  original  indictment,  that 
it  was  so  written  there.  The  defendant  pleaded  in  abate- 
ment, demurred  to  the  indictment,  and  objected  to  going  to 
trial,  on  account  of  alleged  defects  in  the  indictment,  which 
this,  court  holds  were  without  foundation  in  fact;  and  ex- 
ceptions were  reserved  to  the  overruling  of  these  several 
motions  and  objections. 

The  indictment  was  returned  into  court  on  the  29th  April, 
1890,  which  was  Tuesday ;  and  the  trial  was  had  on  the  day 
set  for  it,  which  was  Wednesday,  May  7th,  1890.  The 
minute-entry  showing  the  arraignment  of  the  defendant,  the 
order  setting  a  day  for  the  trial,  Ac,  is  without  date.  After 
reciting  the  arraignment,  the  order  setting  a  day  for  the 
trial,  &c.,  it  proceeds  thus:  "And  the  defendant  being  in 
open  court,  the  court  caused  the  box  containing  the  names 
of  the  jurors  of  the  county  to  be  brought  into  the  court* 
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room,  and,  after  having  the  same  well  shaken,  the  presiding 
judge  then  and  there,  publicly,  in  the  presence  of  the  de- 
fendant, drew  from  said  box  the  names  of  fifty  jurors, 
namely,"  setting  them  out,  "a  list  of  which  was  immediately 
made  out  by  the  clerk  of  the  court,  and  the  sheriff  ordered  to 
summon  said  jurors  to  appear  on  said  7th  day  of  May,  1890, 
the  day  set  for  the  trial  of  this  cause.  It  is  ordered  by  the 
court,  also,  that  said  fifty  persons  so  drawn  and  ordered 
summoned,  together  with  the  panel  of  petit  jurors  organized 
for  the  present  week  of  this  court,  phall  constitute  the  venire 
from  which  the  jury  to  try  this  case  shall  be  selected;  and 
it  appearing  that  the  defendant  is  in  actual  confinement,"  it 
was  further  ordered  that  the  sheriff  serve  on  him,  one  entire 
day  before  said  7th  May,  1890,  *'a  copy  of  the  special  jury 
drawn  and  ordered  summoned  to  try  said  cause,  together 
with  a  copy  of  the  jurors  organized  for  the  present  week  of 
this  court,  with  a  copy  of  the  indictment,"  &c.  The  record 
does  not  set  out  a  copy  of  the  special  venire,  nor  show  the 
sheriff's  return;  nor  does  it  show  the  copy  served  on  the  de- 
fendant. On  the  trial,  as  the  judgment-entry  recites,  and 
also  the  bill  of  exceptions,  the  defendant  moved  to  quash 
the  venire,  ^'because  a  list  of  th6  jury  served  upon  him 
was  not  a  copy  of  the  original  venire  of  petit  jurors  organ- 
ized for  this  week ;  and  for  the  further  reason,  that  the  court 
directed  the  sheriff  to  serve  on  the  defendant  a  list  of  the 
jurors  drawn  and  ordered  summoned,  together  with  the  venires 
of  the  petit  jurors  organized  for  this  week,  instead  of  direct- 
ing him  to  serve  a  list  of  the  jurors  drawn  and  summoned; 
which  motion  the  court  overruled,  and  defendant  excepted.'' 
The  evidence  adduced  on  the  trial,  as  appears  from  the 
bill  of  exceptions,  showed  that  the  homicide  occurred  on 
Sunday  evening,  February  9th,  1890;  that  the  deceased  had 
been  showing  attentions  to  a  sister  of  the  defendant,  against 
the  objection  of  her  father,  who  told  him  that  he  must  not 
come  to  the  house  again ;  that  the  deceased  afterwards  de- 
clared to  several  persons  that  he  ''intended  to  have  the  girl  if 
he  could  get  her,"  and  made  threats  against  her  father  and 
brother,  which  threats  were  communicated  to  the  defendant; 
and  that  on  said  Sunday  evening  he  rode  up  to  the  front 
gate  of  the  house,  while  the  defendant  was  out  in  the  front 
yard,  and  his  several  sisters  were  on  the  front  porch.  Some 
of  the  witnesses  testified,  that  when  the  deceased  rode  up  to 
the  gate,  or  near  it,  he  presented  his  pistol  at  the  defend- 
ant, cursing  him,  and  threatening  to  shoot  him ;  while  others 
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testified  that  he  kept  his  right  hand  in  his  pocket,  while 
cursing  and  threatening  him.  The  defendant  went  into  the 
house,  came  out  again  around  the  corner,  with  his  shot-gun 
in  his  hand,  ordered  the  deceased  to  move  on,  or  go  away, 
and  shot  him  as  he  moved  slowly  away,  keeping  his  mule 
"squared  to  the  road,"  as  the  witnesses  expressed  it,  and  his 
right  hand  in  his  pocket.  Several  buck-shot  entered  the 
left  side  and  back  of  the  deceased,  and  the  surgeon  who  ex- 
amined and  probed  the  wounds  testified  that  he  could  not 
have  been  fronting  his  assailant.  Several  exceptions  were 
reserved  to  rulings  on  evidence,  which  will  be  understood 
from  the  opinion. 

The  court  gave  the  following  charge  to  the  jury,  on  re- 
quest of  the  solicitor:  **If  the  jury  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  James  York  rode  up 
to  the  def endant^3  gate,  and  pulled  out  his  pistol,  and  pointed 
it  at  the  defendant,  saying,  *Damn  you,  I  am  going  to  kill 
you,'  or  words  to  that  effect ;  and  that  the  defendant  was  then 
in  his  yard,  and  unarmed ;  and  that  he  then  went  into  the  house, 
and  got  his  gun,  and  came  back  into  the  yard,  and  shot  said 
York;  then  said  defendant  can  not  invoke  the  doctrine  of 
self-defense." 

The  defendant  excepted  to  this  charge,  and  also  to  the 
refusal  of  the  following  charges,  asked  by  him  in  writing: 

(1.)  "If  the  jury  believe  from  the  evidence  that  James 
York  made  threats  against  the  defendant,  they  may  look  to 
these  threats  as  a  circumstance  tending  to  show  that  said 
York,  at  the  time  he  was  killed  by  the  defendant,  was  the 
aggressor." 

(2.)  "The  jury  may  look  to  the  threats  made  by  said 
York  against  the  defendant,  if  there  were  such  threats,  as  a 
circumstance  which  tends  to  show  an  ill-feeling  entertained 
by  said  York;  and  the  jury  may  look  to  this  ill-feeling  as  a 
circumstance  tending  to  show  that  said  York  was  the  ag- 
gressor when  he  was  shot  by  the  defendant." 

(3.)  "A  man's  house  is  his  castle,  and  he  is  not  required 
to  retreat  when  attacked  at  his  house ;  and  if  the  jury  believe 
from  the  evidence  that  James  York  went  to  the  home  of  the 
defendant,  at  his  father's  house,  for  the  purpose  of  bringing 
on  the  diflBiculty,  and  refused  to  leave  when  ordered  or  re- 
quested by  the  defendant  to  do  so,  and  made  demonstrations 
towards  the  defendant  indicating  an  intention  to  bring  on 
a  difficulty,  and  drew  his  pistol,  and  pointed  it  at  the  defend- 
ant; and  that  the  defendant  believed  from  such  demonstra- 
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tions  that  his  life  was  in  danger;  then  the  defendant  had  the 
right,  under  such  circumstances,  to  shoot  and  take  the  life 
of  James  York,  if  he  honestly  believed  that  such  course  was 
necessary  in  order  to  save  his  life." 

(4.)  "If  the  jury  believe  from  the  evidence  that  the  de- 
ceased threatened  to  take  the  life  of  the  defendant,  and 
afterwards  came  to  the  defendant's  house,  and  made  such 
demonstrations  towards  him  as  to  cause  a  reasonable  appre- 
hension that  he  was  going  to  put  such  threat-s  into  execu- 
tion; then  the  jury  may  justify  defendant  in  killing  de- 
ceased." 

(5.)  "If  the  jury, -from  all  the  evidence  in  this  case,  have 
a  reasonable  doubt  of  the  defendant's  guilt,  they  can  not 
find  him  guilty  as  charged ;  and  if  they  believe  from  the 
evidence  that  James  York  went  to  the  defendant's  house  for 
the  purpose  of  attacking  him,  or  provoking  a  diflSculty  with 
him,  this  is  a  circumstance  to  which  the  jury  may  look  to 
engender  this  doubt." 

(6.)  "If  the  jury  believe  from  the  evidence  that  the  de- 
ceased was  trying  to  marry  the  defendant's  sister,  and  had 
been  forbidden  to  come  on  the  premises,  but  afterwards  went 
there  on  several  occasions ;  the  jury  may  look  to  his  going 
as  a  circumstance  or  fact,  in  order  to  determine  who  brought 
on  the  difficulty." 

(7.)  "If  the  jury  believe  from  the  evidence  that  the  de- 
fendant fled  after  he  had  killed  the  deceased,  and  that  he 
voluntarily  returned  and  gave  himself  up  for  trial ;  the  jury 
may  look  to  the  latter  circumstance  to  explain  his  flight, 
and  to  show  that  it  did  not  result  from  his  consciousness  of 
guilt." 

(8.)  "If  the  juiy  believe  from  the  evidence  that  the  de- 
fendant was  standing  in  his  yard  when  he  shot  the  deceased, 
he  was  not  required  to  retreat  while  standing  in  his  own 
yard ;  and  if  the  jury  further  belieye  that  the  deceased  drew 
his  pistol,  and  levelled  it  on  the  defendant,  as  if  to  fire  on 
him, — the  defendant  had  a  right  to  anticipate  him  and  fire 
first." 

Wm.  p.  Chitwood,  for  the  appellant,  cited  Ezzell  & 
Walker  v.  State,  54  Ala.  165;  Wood  v.  State,  50  Ala.  145; 
DeArman  v.  State,  71  Ala.  351;  Rogers  v.  State,  62  Ala.  170; 
Oliver  V.  State,  17  Ala.  599;  Roberts  v.  State,  68  Ala:  515; 
Bums  V,  State,  49  Ala.  370;  Jones  v.  State,  76  Ala.  16. 
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Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Breden  v.  State,  88  Ala.  20;  Hussey  v.  State,  86  Ala.  34. 

McCLELLAN,  J. — It  does  not  aflirmatively  appear  from 
the  order  setting  a  day  for  the  trial  of  the  defendant,  and 
directing  the  summoning  of  special  jurors  and  the  service  of 
a  copy  of  the  venire,  &c.,  on  the  defendant,  that  it  was  made 
during  the  week  in  which  the  trial  was  to  be,  and  was  had. 
The  order  itself  should  show  the  day  on  which  it  was  made, 
and  not  leave  this  fact  to  ascertainment  from  other  parts  of 
the  record,  or  by  inference  from  its  own  text.  The  fail- 
ure of  the  order  to  affirmatively  show  the  date  on  which  it 
was  entered,  will  not,  however,  avail  the  defendant  on  appeal, 
if,  as  in  this  case,  and  that  of  Bredeii  v.  State,  from  same 
court,  it  can  be  ascertained  with  certainty  from  the  record 
in  the  court  below  that  the  order  was  made  during  the  week 
for  which  the  trial  was  fixed.  With  this  fact  thus  shown, 
there  was  no  error  in  directing  that  the  special  jurors  ^^draion 
and  ordered  summoned,'*'^  with  the  petit  jurors  organized  "for 
the  present  week"  of  the  court,  should  constitute  the  venire  for 
defendant's  trial,  and  that-  the  sheriff  should  serve  a  copy  of 
such  venire  on  the  defendant,  one  entire  day  before  the  trial. 
Acts  1886-7,  p.  151;  Breden  v.  State,  88  Ala.  20. 

The  objection  of  defendant  to  going  into  trial,  his  plea  in 
abatement,  and  demurrer  to  the  indictment,  all  of  which  pro- 
ceeded on  the  assumption  that  the  indictment  was  against 
"Forrest  Wathims,^^  instead  of  "Forrest  Watkins,''  and 
that  it  employed  the  word  '^oforethoughf^  instead  of  the 
word  "aforethought,"  were  properly  over-ruled.  An  exam- 
ination of  the  original  indictment,  which  accompanies  this 
record  under  an  order  of  the  trial  court,  demonstrates  that 
the  assumption  is  not  supported  by  fact.  We  have  no  diffi- 
culty or  hesitancy  in  reaching  the  conclusion,  from  an  in- 
spection of  the  paper,  that  the  indictment  charges  that 
"Forrest  Watkins  unlawfully  and  with  malice  aforethought 
killed  James  York,"  &c. 

Deceased  was  on  his  mule  when  shot.  The  precise  point 
at  which  he  fell  from  the  mule  became  a  pertinent  inquiry, 
as  tending  to  fix  the  relative  positions  of  the  parties  at  the 
moment  of  the  fatal  shot,  as  to  which  the  evidence  was  con- 
flicting. A  witness  who  arrived  on  the  scene  soon  after  the 
shooting,  indeed  before  the  wounded  man  was  taken  from  the 
ground,  was  allowed,  against  defendant's  objection,  to  state 
that  he  saw,  two  or  three  steps  from  where  York  was  lying, 
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a  mashed  place  in  the  sand,  "which  looked  like  where  a 
man's  shoulder  had  struck  the  ground."     There  was  no  error 
in  this.— S.  &  N.  R.  E.  Co.  v.   McLendon,   63   Ala.    266; 
Perry  v.  State,  87  Ala.  30. 

Not  only  were  the  relative  positions  of  the  parties  at  the 
time  of  the  shooting  pertinent  to  the  issues  in  the  case,  but 
the  position  or  attitude  of  the  person  of  deceased  with  refer- 
ence to  the  defendant  at  the  time  of  the  shot  became  a  mat- 
ter of  relevancy  and  controversy  in  the  case.  In  this  con- 
nection, it  was  clearly  competent  for  the  prosecution  to  put 
in  evidence  an  overcoat,  shown  to  have  been  worn  by 
deceased  when  he  was  shot,  through  which  several  bullets 
had  entered  the  body  of  deceased. — Holley  v.  State,  75  Ala. 
14.  What  the  solicitor  did  or  said  in  connection  with  intro- 
duction of  the  overcoat  in  evidence,  is  not  presented  for  our 
consideration.  The  court  instructed  the  jury  at  the  time, 
that  what  the  solicitor  said  and  did  with  respect  to  the  coat, 
was  not  evidence,  and  should  not  be  considered  by  them ; 
the  solicitor  withdrew  his  remarks,  and  no  exception  what- 
ever in  this  connection  was  reserved. 

There  is  evidence  in  this  record  which  tends  to  support 
every  hypothesis  of  the  charge  given  at  the  request  of  the 
State.  Several  witnesses  testified,  that  York  rode  up  to  the 
gate  of  the  defendant,  and  pulled  out  his  pistol,  and  pointed 
it  at  said  defendant,  saying,  "Damn  you,  I  am  going  to  kill 
you;"  or  words  to  that  effect.  At  that  time,  defendant  was 
in  the  yard  of  his  house,  and  unarmed ;  but  he  went  into 
the  house,  got  his  gun,  came  back  with  it  in  his  hand,  and 
shot  York.  The  charge  was,  therefore,  not  abstract.  It  as- 
serts that,  on  this  state  of  facts,  if  believed,  the  defendant 
could  not  invoke  the  doctrine  of  self-defense.  We  do  not 
question  the  soundness  of  this  proposition.  One  assaulted 
in  his  house,  need  not  flee  therefrom.  But  his  house  is  his 
castle  only  for  the  purposes  of  defense.  It  can  not  be  turned 
into  an  arsenal  for  the  purposes  of  offensive  effort  against 
the  lives  of  others.  It  is  a  shelter,  but  not  a  sally-port.  A 
man  may  stand  his  ground  there,  and  kill  all  comers  who 
are,  without  fault  on  his  part,  about  to  take  his  life,  or  to  do 
him  great  bodily  harm.  But,  if  he  leaves  its  shelter,  to  en- 
counter a  danger  beyond  its  precincts,  he  is  in  no  better  at- 
titude, before  the  law,  than  if  he  had  come  from  any  other 
place,  and  voluntarily  entered  upon  a  combat,  from  the  peril 
of  which  he  was  secure  but  for  his  own  act  It  is  immate- 
rial that,  after  he  has  armed  himself,  and  emerged  from  his 
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house,  he  encounters  a  necessity  to  kill  to  save  his  own  life. 
Such  necessity  is,  in  legal  contemplation,  of  his  own  creation, 
and  he  can  not  justify  under  a  necessity  which  his  own  fault 
and  wrong  has  contributed  to  produce. — Storey  v.  State, 
71  Ala.  229;  Brown  v.  Slate,  81  Ala  38;  Cleveland  v.  State, 
86  Ala.  1;  Parker  v.  State,  88  Ala.  6;  Lewis  v.  State, 
88  Ala.  11;  Kirbyv.  State,  at  present  term ;  Watson  v.  State, 
82  Ala.  10;  Dolan  v.  State,  81  Ala.  11;  State  v.  Harman, 
78  N.  C.  515. 

Of  the  charges  asked  by  defendant  and  refused,  the  first, 
second,  fifth,  sixth  and  seventh  were  mere  arguments,  in 
declining  to  give  which  the  Circuit  Court,  as  has  been  very 
frequently  declared  by  this  court,  commits  no  error. — Hus- 
sey  V.  State,  86  Ala,  34;  Hawes  v.  State,  88  Ala.  38;  Rains 
V,  State,  lb.  91;  Riley  v.  State,  lb.  193;  Carrington  v.  L.  & 
N.  R.  R.  Co.,  lb.  472;  Kirby  v.  State,  ante,  p.  64. 

Charge  number  three  was  properly  refused,  because  it  was 
abstract,  in  that  there  is  no  evidence  in  the  case  to  which 
the  principle  which  relieves  a  party  assaulted  in  his  own 
house  from  the  duty  of  retreat  can  be  applied.  It  was  also 
bad,  in  that  it  pretermits  all  inquiry  as  to  the  fault  of  defend- 
ant in  bringing  on  the  difficulty.  This  charge  is  probably 
open  to  further  objections,  on  the  ground  of  being  mislead- 
ing, or  abstract,  but  those  pointed  out  will  suffice  to  justify 
the  action  of  the  trial  court  in  refusing  it. 

Charges  four  and  eight  were  bad,  in  that  they  pretermit- 
ted all  inquiry  as  to  the  fault  of  defendant  in  bringing  on, 
or  participating  in  the  fatal  difficulty.  That  he  was  in  fault 
in  not  remaining  in  his  house,  the  evidence  left  no  doubt 
The  charge  would  have  authorized  his  acquittal  on  the 
ground  of  self-defense,  notwithstanding  he  brought  on  the 
difficulty  by  unnecessarily  coming  out  of  his  house. 

Charge  eight  asserts  that,  if  a  man  be  assailed  in  his  yard, 
and  can  avoid  the  necessity  of  killing  by  retreating  into  his 
house,  he  is  not  required  to  do  so,  but  may  stand  and  kill. 
This  is  not  the  law.     The  charge  was  properly  refused. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Dooley  v.  The  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1 .  Apprehension  of  attack, — ''Good  reason  to  apprehend  an  attack," 
as  an  excuse  for  carrying  a  pistol  concealed  about  the  person  (Code, 
^  3775),  is  established  by  evidence  showiD}^  that,  a  short  time  previously, 
a  man  who  was  at  enmity  with  the  defendant,  and  who  was  armed  with 
a  pistol  at  the  time,  made  inquiries  for  the  defendant,  as  if  searching 
for  him,  declaring  that  "  he  intended  to  fix  him  when  he  did  see  him  ;** 
that  these  threats  had  been  communicated  to  the  defendant;  that  a 
short  time  before,  as  he  was  driving  inhis  wagon  about  dark  one  even- 
ing along  a  public  road,  "  a  man  threw  a  stone  at  him  with  such  force 
that  it  broke  a  box  and  a  great  many  eggs  therein,  and  then  ran  off;" 
and  that  when  he  was  arrested  for  carrying  the  pistol,  he  had  hitched  up 
his  wagon  and  team,  and  was  about  starting  on  a  trip  which  required 
him  to  go  by  the  place  where  the  stone  was  thrown  at  him ;  although  it 
is  also  sliown  that  the  man  who  made  the  threats  had  seen  the  defend- 
ant several  times  afterwards,  and  had  not  attempted  to  carry  out  his 
threats. 

Fbom  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  W.  F.  Johnston. 

The  defendant  in  thie  case  was  indicted  for  carrying  a 
pistol  concealed  about  his  person,  and  pleaded  not  guilty  to 
the  charge.  On  the  trial,  he  reserved  "a  bill  of  exceptions, 
as  follows:  "It  was  admitted  that  defendant  carried  a  pistol 
concealed  on  his  person,  at  the  time  and  place  charged.  Two 
witnesses  swore  that,  a  short  time  before  the  defendant  had 
the  pistol  concealed  on  his  person,  a  negro  man,  who  was 
unknown  to  them,  came  into  their  barber-shop,  and  asked 
for  the  defendant;  that  he  was  armed  with  a  pistol  at  the 
time;  that,  on  being  informed  that  defendant  was  not  there, 
he  said  he  wanted  to  see  defendant,  as  he  intended  to  fix  him 
when  he  did  see  him.  This  was  communicated  to  defendant. 
It  was  proved  also,  by  another  witness  and  defendant,  that  a 
short  while  before  the  time  when  the  defendant  had  the 
pistol  as  alleged,  as  he  was  going  in  his  wagon  from  Annis- 
ton to  a  place  below  Oxford,  one  evening  about  dark,  a  man 
threw  a  rock  at  him  with  so  much  force  that  it  broke  a  box 
and  a  great  many  eggs  therein,  and  then  ran  off.  The 
defendant  testified,  also,  that  William  Jones  was  the  man 
who  made  the  inquiry  and  the  threats  in  the  barber-shop ; 
that  he  and  said  Jones  were  mad  with  each  other,  and  there 
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was  bad  feeling  between  them;  that  said  Jones  lived  in 
Oxanna,  about  a  half-mile  below  where  defendant  had  the 
pistol;  that  he  had  heard  of  the  threats  made  by  Jones;  that 
he  was  going  to  Oxanna,  and  by  the  place  where  the  stone 
was  thrown  at  him,  had  hitched  up  his  wagon,  and  was 
ready  to  start  on  his  trip  by  the  places  named,  when  he  was 
arrested  for  having  the  pistol  concealed.  It  was  shown,  also, 
that  the  defendant  had  seen  said  Jones  several  times  after 
the  threats  were  made,  and  he  had  never  at  any  time,  so  far 
as  the  defendant  knew,  made  any  effort  to  carry  out  his 
threats,  or  to  injure  defendant  in  any  manner,  unless  it  was 
he  who  threw  the  stone  as  above  stated.  This  being  all  the 
evidence,  the  court,  sitting  without  a  jury,  found  the  defend- 
ant guilty,  and  assessed  a  fine  of  $5U  against  him ;  to  which 
ruling  and  judgment  the  defendant  excepted.'' 

Bbothebs,  Willett  &  WiLLETT,  for  appellant 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J.— We  hold  that,  under  the  proof,  the 
defendant  in  this  case  *^had  good  reason  to  apprehend  an 
attack,''  and  that  it  justified  him  in  carrying  a  pistol  con- 
cealed about  his  person.— Code  of  1886,  §  3775. 

Reversed,  and  prisoner  discharged. 


McQueen  v.  The  State. 

Prosecution  jor  Obtaining  Money  by  False  Pretenses. 

1.  Obtaining  money  by  false  pretenses;  failure  to  perform  service  for 
surety  in  confessed  judgment  for  fine  and  costs;  variance. — On  a  prosecution 
for  obtaining  money  by  false  pretenses  (Code,  §  3811),  a  conviction  can 
not  be  had  on  proof  of  facts  showing  a  failure  by  defendant  to  perform 
labor  or  service  as  stipulated  for  his  surety  in  a  judgment  confessed  for 
fine  and  costs  (§  3832) ;  nor  is  evidence  of  such  facts  admissible. 

Fbom  the  Circuit  Court  of  Coffee. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

Wm.  lu  Martin,  Attorney-General,  for  the  State. 
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SOMERVILLE,  J.— The  defendant  was  arrested  under  a 
justice's  warrant,  based  on  the  affidavit  of  the  prosecutor, 
that  he  had  committed  "the  oflfense  of  obtaining  money  by 
false  pretenses^  to- wit,  about  twenty-five  dollars."  He  was 
apparently  tried  on  this  charge  before  the  County  Court  of 
Coffee  county,  without  any  other  statement  of  the  cause  of 
complaint  than  that  contained  in  the  affidavit  and  warrant  of 
arrest,  and  was  convicted.— Code,  1886,  §  §  4203,  4218, 
4231.  On  appeal  to  the  Circuit  Court,  he  was  again  tried 
and  convicted,  without  any  change  in  the  form  of  accusation, 
as  to  the  sufficiency  of  ■  which,  however,  the  record  fails  to 
disclose  any  objection. 

The  charge  is  manifestly  one  under  the  provisions  of  sec- 
tion 3811  of  the  Code  (1886),  which  punishes  the  offense 
of  obtaining  property  or  money  by  any  false  pretense  or 
token,  when  done  with  intent  to  injure  or  defraud,  as  if  the 
person  had  stolen  it.  The  whole  trial,  however,  was  con- 
ducted on  the  idea,  that  the  charge  was  one  for  the  viola- 
tion of  section  3832  of  the  Code,  which  punishes  one  who 
has  been  convicted  of  a  misdemeanor,  for  the  failure  under 
certain  circumstances,  and  without  a  good  and  sufficient 
excuse,  to  perform  a  contract  of  service  with  his  surety  who 
has  confessed  judgment  for  fine  and  costs  in  behalf  of  such 
convict.  This  is  an  offense  entirely  distinct  from  the  one 
charged  in  the  affidavit  and  warrant  of  arrest — Gratian  v. 
The  State,  71  Ala.  344. 

The  defendant  objected  to  the  evidence  offered,  which 
tended  only  to  support  a  charge  of  violation  of  section  3832 
of  the  Code — an  offense  for  which  the  defendant  was  not 
legally  on  trial,  and  the  court  erred  in  not  sustaining  very 
many,  if  not  all  these  objections. 

The  evidence  makes  it  obvious  that  the  defendant  can  not 
be  convicted  under  either  of  the  above  sections  of  the  Code, 
and  certainly  not  of  the  offense  of  obtaining  money  by  false 
pretenses. 

The  judgment  is  accordingly  reversed,  and  a  judgment 
rendered  in  this  court  discharging  the  defendant  from  the 
present  prosecution. 
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Indictment  for  Selling  Spirituous  Lujuors,  or  Intoxicating 
Bitters,  contrary  to  Law. 

1.  ** Intoxicating  bitters  V  under  prohibitory  liauor  law. — Whether  a 
compound,  consi sting  of  drags,  barks,  or  other  meaicina)  substances  and 
alconol,  or  spirituous  liquor,  is  within  the  terms  of  a  statute  prohibiting 
the  sale  of  spirituous  liquors  or  **intoxlcatinj?  bitters  or  beverages,"  de- 
pends upon  the  question  whether  it  is  in  fact  intoxicating ;  and  this  is  a 
question  of  fact  for  the  determination  of  the  jury,  on  the  evidence 
adduced. 

2.  iSawie.— If  the  liquor  and  other  ingredients  are  used  and  mixed  in 
such  manner  and  proportions  ss  to  counteract  the  intoxicating  force  and 
character  of  the  liquor,  fairly  constituting  a  medicine,  and  rendering  its 
use  as  a  beverage  practically  impossible,  it  is  not  within  the  statute  ; 
but,  if  the  liquor  is  the  predominant  element,  or  sufficiently  retains  its 
intoxicating  qualities  to  render  the  mixture  reasonably  susceptible  of 
use  as  a  beverav:e,  or  as  a  substitute  for  the  ordinary  intoxicating 
drinks,  it  falls  within  the  statutory  prohibition. 

3.  Same. — If  the  mixture  is  intoxicating,  when  used  in  ordinary  and 
reasonable  (quantity,  the  defendant's  ignorance  of  its  character,  or  his 
belief  that  it  is  not  intoxicating,  or  his  intention  that  it  should  be  used 
only  as  a  medicine,  is  no  defense  to  an  indictment;  but.  if  it  becomes 
intoxicating  only  when  used  in  excessive  or  unreasonable  quantities, 
and  is  sold  as  a  medicine  or  tonic,  the  quantity  of  alcohol  used  being 
only  so  much  as  necessary  to  prevent  fermentation,  and  to  extract 
the  medicinal  properties  of  the  other  ingredients,  a  conviction  can  not 
be  had. 

Fbom  the  Oirciiit  Oourt  of  Escambia. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  indictment  in  this  case  was  found  in  October,  1887, 
and  charged  that  the  defendant,  H.  C.  Carl,  ^^sold  vinous  or 
spirituous  liquors,  without  a  license,  and  contrary  to  law  ;^^ 
and  in  the  second  count,  ''that  he  did  unlawfully  sell,  keep 
for  sale,  or  otherwise  dispose  of  vinous,  spirituous,  or  malt 
liquors,  or  other  intoxicating  beverages  or  bitters,  within  the 
limits  of  said  county."  On  the  trial,  as  the  bill  of  exceptions 
states,  the  prosecution  elected  to  proceed  under  the  second 
count,  and  to  rely  on  a  sale  to  one  W.  H.  O^Bannon,  a  witness 
for  the  prosecution,  of  a  bottle  of  "Cinchona  Bittters,"  or 
f'Elixir  Cinchona  and  Gentian  Compound.''  The  fact  of  the- 
sale  was  not  disputed,  and  the  only  material  question  was  as 
to  the  intoxicating  properties  of  the  elixir.  O'Bannon  tes- 
fied,  that  he  bought  it  as  a  medicine  for  his  wife,  and  gave 
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ber  one  dose  according  V>  th^  prescription,  but  it  nauseated 
her,  and  she  refused  to  take  any  more;  and  he  then  con- 
tinued: "I  then  concluded  to  try  it,  and  took  two  or  three 
drinks  out  of  the  bottle,  which  held  a  pint  or  more.  I  took 
a  wine-glass  full  each  time,  and  it  had  the  same  effect  on  me 
as  whiskey.  The  second  and  third  drinks  had  an  effect  on 
me  like  that  of  whiskey.  It  did  not  exactly  taste  like 
whiskey,  but  I  could  taste  the  whiskey  in  it,  and  could  smell 
it  It  made  me  dizzy  like  whiskey,  but  did  not  impair  my 
mental  faculties  in  any  way,  nor  interfere  with  my  talking^  or 
walking.  I  stopped  drinking  it  because  it  affected  me  in 
that  way.  I  have  seen  several  persons  buy  this  elixir  from 
the  defendant,  and  get  drunk  on  it."  Several  other  witnesses 
for  the  prosecution  also  testified  as  to  the  intoxicating 
properties  of  the  elixir,  both  as  experienced  by  themselves, 
and  as  manifested  in  the  actions  of  other  persons  whom  they 
had  seen  drink  it ;  and  several  exceptions  were  reserved  by 
the  defendant  to  the  admission  of  different  parts  of  this  evi- 
dence. On  the  part  of  the  defendant,  Dr.  J.  W.  Hale,  a 
druggist  in  Mon^omery,  who  prepared  and  sold  the  elixir, 
testified,  ''that  it  contained  gentian-root,  bitter  orange-peel, 
cardeman  seed,  red  peruvian  bark,  snake-root,  syrup  and 
water,  and  enough  spirits  to  prevent  fermentation ;  that  there 
wej'e  six  pints  of  water  in  a  gallon  of  the  mixture,  one  pint 
of  simple  syrup,  and  one  pint  of  proof-spirits ;  that  there  was 
not  more  than  twenty  per  cent,  of  spirits  in  it,  and  there  was 
not  less  than  that  in  any  liquid  medicine  manufactured  or 
sold  in  any  drug-store ;  that  less  than  that  would  not  prevent 
fermentation ;  and  that  the  elixir  was  a  tonic  and  stimulcmt, 
but  not  an  intoxicant."  Two  practicing  physicians  in  Brew- 
ton,  who  had  prescribed  and  used  it,  testified  that  the  elixir 
was  a  stimulant,  but  not  an  intoxicant,  and  that  they  had 
never  seen  any  one  in  the  least  intoxicated  by  it  when  taken 
as  prescribed;  and  one  of  them  said,  "it  would  nauseate 
before  it  would  intoxicate."  Several  other  persons,  who  had 
bought  and  used  the  elixir,  testified  that  it  had  no  intoxicat- 
ing effect  on  them;  and  one  of  them  said,  ''that  he  drank  it, 
not  according  to  the  directions  prescribing  the  quantity  for 
a  dose,  but  in  large  quantities  to  suit  himself." 

This  being  the  substance  of  the  evidence,  the  court  gave 
the  following  charges  to  the  jury,  at  the  instance  of  the 
State,  the  defendant  excepting  to  each  of  them: 

(1.)  "The  term  spirituous  liquors  is  broad  enough  to 
embrace  any  beverage  or  decoction  which  contains  whiskey, 
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even  though  it  be  adulterated  with  water  or  other  fluid,  if 
this  is  not  done  to  an  extent  which  impairs  its  stimulating 
qualities ;  and  if  spirituous  or  vinous  liquor  be  present  as  a 
predominant  element,  it  is  immaterial  that  the  bitters  or 
beverage  may  be  qualfied  by  other  ingredients  [which]  dis- 
guise it  as  a  tonic  or  medicine." 

(2.)  "If  the  compound  or  preparation  called  Cinchona 
Elixir^  or  Cinchona  Bitters,  be  such  that  the  distinctive 
character  and  effect  of  the  intoxicating  liquor  are  gone,  that 
its  use  as  an  intoxicating  beverage  is  practically  impossible 
by  reason  of  the  other  ingredients,  it  is  not  within  the  statute. 
On  the  other  hand,  if  the  intoxicating  liquor  remains  as  a 
distinctive  force  in  the  compound,  and  such  compound  is 
reasonably  liable  to  be  used  as  an  intoxicating  beverage,  it 
is  within  the  statute ;  and  this  though  it  contains  many  other 
ingredients,  of  an  independent  and  beneficial  force  in 
counteracting  disease,  or  strengthening  the  system." 

(3.)  "If  said  compound,  or  elixir,  is  intoxicating,  and  was 
sold  by  the  defendant  as  a  beverage,  and  the  jury  believe 
this  beyond  a  reasonable  doubt;  then  the  defendant  would  be 
guilty,  if  it  was  sold  in  this  county,  within  twelve  months 
before  the  indictment  was  found." 

(4.)  "The  use  to  which  the  bitters  or  elixir  is  ordinarily 
pat,  the  purpose  for  which  it  is  usually  bought,  and  its  effect 
upon  the  system,  are  material  facts,  from  which  the  intention 
of  the  seller  may  be  inferred,  if  these  facts  exist  here." 

The  defendant  requested  the  following  (with  other) 
charges  in  writing,  and  duly  excepted  to  their  refusal : 

(1.)  "The  State  must  convict  in  this  case,  if  at  all,  on  the 
sale  of  the  bottle  to  O^Bannon,  as  the  State  has  elected  this 
as  the  one  on  which  a  conviction  is  claimed ;  and  if  the  jury 
are  reasonably  satisfied  from  the  evidence  that  this  bottle 
was  sold  by  defendant  to  O^Bannon  in  good  faith  as  a  medi- 
cine, and  was  bought  by  O^Bannon  as  a  medicine  for  his 
wife,  and  not  for  a  beverage,  then  they  should  find  the  de- 
fendant not  guilty." 

(2.)  "The  jury  can  not  convict  the  defendant  for  a  sale 
of  the  compound  to  any  one  but  said  O'Bannon,  though  he 
may  have  sold  it  to  ever  so  many  persons,  and  though  they 
may  have  got  drunk  in  its  use,  if  they  are  reasonably  satisfied 
that  the  bqttle  sold  to  O'Bannon  was  bought  and  sold  in  good 
faith  as  a  medicine,  and  this  id  shown  by  the  evidence  to  the 
satisfactipn  of  Ihe  jury." 

(3.)     "If   the  other  ingredients  in  the  elixir  are  medi- 
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cinal,  and  this  is  shown  by  the  proof,  and  the  alcohol  is 
used  as  a  necessary  perservative,  or  a  vehicle  for  the  medi- 
cinal ingredients;  if  it  appears  from  all  the  facts  and  cir- 
cumstances that  the  sale  of  the  elixir  is  of  its  medicinal 
ingredients  as  a  medicine,  and  not  of  the  liquor  as  a  bever- 
age, the  seller  is  protected." 

(4.)  "Unless  the  jury  believe  from  the  evidence,  beyond 
all  reasonable  doubt,  and  to  a  moral  certainty,  that  the  de- 
fendant sold  the  bottle  of  elixir  as  a  beverage,  and  not  as  a 
medicine,  and  that  the  elixir,  in  its  ordinary  use,  is  intoxi- 
cating, they  should  find  the  defendant  not  guilty." 

(5.)  "Although  the  jury  may  believe  from  the  evidence 
that  the  elixir  was  intoxicating,  yet,  if  it  was  sold  in  good 
faith  only  as  a  medicine,  they  should  acquit  the  defendant" 

(6.)  "Although  the  jury  may  believe  from  the  evidence 
that  the  elixir  sold  by  the  defendant  to  O'Bannon  was  in- 
toxicating, if  sufficient  was  taken ;  yet,  if  it  was  sold  to  him 
by  defendant  in  good  faith,  as  a  medicine  only,  they  should 
acquit  the  defendant." 

(7.)  "If  the  jury  believe  from  the  evidence  that  the 
elixir  sold  by  defendant  to  said  O'Bannon  contained  only 
twenty  per-cent.  of  proof -spirits,  and  that  this  amount  of 
alcohol  is  necessary  to  extract  the  medicinal  properties  of 
the  herbs  used  in  the  compound,  and  to  prevent  fermenta- 
tion ;  that  this  elixir  was  manufactured  for  medicinal  pur- 
poses, and  sold  by  the  manufacturers  as  a  medicine  only, 
and  that  the  reasonable  and  ordinary  use  of  the  decoction 
will  not  intoxicate ;  then,  upon  this  state  of  facts,  without 
more,  if  believed  by  the  jury,  they  can  not  convict  the  de- 
fendant for  selling  said  elixir  to  said  O'Bannon." 

John  Gamble,  and  A.  A.  Wiley,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J.— The  defendant  is  charged  with  the  viola- 
tion of  a  statute  which  declares,  "it  shall  be  unlawful  for 
any  person  or  persons  to  sell,  keep  for  sale,  or  dispose  of 
any  spirituous,  vinous  or  malt  liquors,  or  other  intoxicating 
bitters  or  beverages,"  within  the  county  of  Escambia. — Acts 
1884-5,  p:  601.  The  evidence  shows  that  the  defendant 
sold  a  preparation,  which  is  styled  "Elixir  Cinchona  and 
Gentian  Compound,"  consisting  of  herbs  and  other  sub- 
stances possessing  medicinal  properties,  and  alcohol.  The 
Vol.  Lzxzix. 
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defense  is,  that  it  is  a  proprietary  medicine,  that  he  sold  it , 
in  good  faith  as  a  medicine,  and  that  it  is  not  an  intoxicant. 

Whether  a  compound,  consisting  of  drugs,  barks,  or  other 
medicinal  substances  and  spirituous  liquor,  is  within  the 
prohibition  of  the  statute,  depends  upon  the  question, 
whether  the  article  sold  is,  in  reality,  an  intoxicating  bitters. 
If  the  liquor  and  other  ingredients  are  used  and  mixed  in 
such  manner  and  proportions  as  to  counteract  the  intoxicating 
force  and  character  of  the  liquor,  fairly  constituting  a  med- 
icine, and  rendering  its  use  as  a  beverage  practically  im- 
possible, it  does  not  come  within  the  statute.  On  the  other 
hand,  if  the  liquor  is  the  predominant  element,  or  suflSciently 
retains  its  intoxicating  qualities  so  as  to  render  the  mixture 
reasonably  susceptible  of  use  as  a  beverage,  or  of  substitu- 
tion for  the  ordinary  intoxicating  drinks,  it  is  within  the 
•statutory  prohibition.  In  State  v  Laffer,  38  Iowa,  the  rule 
of  distinction  is  thus  stated:  **So  long  as  the  liquors  re- 
tain their  character  as  intoxicating  liquors,  capable  of  use 
as  a  beverage,  notwithstanding  other  ingredients  may  have 
been  mixed  therewith,  they  fall  under  the  ban  of  the  law; 
but,  when  they  are  so  compounded  with  other  substances  as 
to  lose  the  distinctive  character  of  intoxicating  liquors,  and 
no  longer  desirable  for  use  as  a  stimulating  beverage,  and 
are,  in  fact,  medicine,  then  their  sale  is  not  prohibited." 
This  test  for  determining  what  compounds  may  be  considered 
intoxicating  within  the  meaning  of  the  term  intoxicating 
bitters,  as  used  in  the  prohibition  laws,  was  adopted  in  the 
opinion  delivered  in  this  case  on  the  former  appeal. 
87  Ala.  17.  .     .     .         • 

The  statute,  under  which  defendant  is  indicted,  makes 
the  specific  act  of  selling  intoxicating  bitters  indictable, 
irrespective  of  defendant's  belief,  motive,  or  intention.  His 
ignorance  of  the  character  of  the  mixture,  or  his  belief  that 
it  is  not  intoxicating,  based  on  a  mistake  of  fact,  is  no  de- 
fense. And  where  there  is  no  exception,  taking  out  of  the 
general  provision  of  the  statute  sales  in  good  faith  for  medical 
purposes,  the  fact  that  the  article  was  sold  in  good  faith  as  a 
medicine,  does  not  operate  to  acquit  the  defendant  of  a  vio- 
lation of  the  statute,  if  it  be  in  reality  intoxicating. — Com, 
V.  Hallett,  103  Mass.  452;  2  Whart.  Cr.  Law,  ^  1506- 
1507 ;  38  Amer.  Eep.  345.  This  doctrine  was  emphatically 
declared  in  Carson  r.  State,  69  Ala.  285.  The  defendant 
in  that  case,  who  was  a  practicing  physician,  and  prescribed 
the  bitters  to  a  patient  under  his  treatment,  claimed  an 
7     ■ 
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acquittal,  on  the  ground  that  he  sold  the  bitters  as  a  pre- 
scription, and  in  good  faith.  The  statute  under  'which  he 
was  indicted,  contained  no  exception  in  favor  of  physicians, 
or  any  other  persons.  It  was  ruled  that,  there  being  no  ex- 
ception in  the  statute,  such  exception  could  not  be  incorpor- 
ated by  the  court,  and  the  fact  that  defendant  sold  the  bitters 
to  a  patient  in  good  faith,  and  as  a  prescription,  was  no  de- 
fense. It  was  said:  *'The  application  of  any  other  rule 
would  be  fraught  with  difficulty,  if  not  impracticability. 
The  frequency  of  imposture  on  the  one  hand,  and  abuse  on 
the  other,  would  be  imminent,  and  sagacious  foresight  in 
this  respect  may  have  been  a  potent  reason  with  the  General 
Assembly  for  excluding  exceptions  which  found  place  in 
former  statutes  relating  to  the  same  subject-matter.'!  These 
observations  are  especially  applicable  in  view  of  the  legisla- 
tive history  of  the  statute  under  which  defendant  was  con- 
victed. As  originally  enacted,  it  contained  a  proviso,  that 
any  licensed  practicing  physician  in  the  county  may  keep 
and  dispose  of,  for  medical  purposes  alone,  spirituous  or 
vinous  liquors ;  provided  that  the  quantity  kept  on  hand 
shall  in  no  case  exceed  five  gallons,  and  they  shall  be  dis- 
posed of  in  no  other  way  than  under  prescription.  By  the 
amendatory  act,  passed  four  years  thereafter,  the  exception 
and  proviso  were  stricken  out,  so  that  the  statute,  as  it  now 
stands,  contains  no  exception.  The  evident  purpose  of  the 
amendment  was,  to  avoid  the  devices  which  had  been  or 
might  be  adopted  to  evade  the  law.  It  is  tantamount  to  a 
legislative  declai'ation,  that  intoxicating  bitters  shall  not  be 
sold  in*  the  county  of  Escambia  by  a  physician,  or  any  one 
else,  for  medical  purposes;  and,  since  the  amendment,  if  the 
bitters  be  in  fact  intoxicating,  a  sale  of  them  is  illegal, 
although  sold  to  be  used  as  a  medicine. — Com,  v,  Ramsdell^ 
130  Mass.  68.  To  incorporate  an  exception  of  sales  of  in- 
toxicating bitters  in  good  faith  as  a  medicine,  would  render 
the  statute  easy  of  evasion,  and  virtually  eflfect  its  repeal  in 
this  respect. 

We  do  not  mean  to  have  it  understood,  however,  that  a 
preparation  is  considered  intoxicating  in  the  estimation  of 
the  statute,  because  it  may  intoxicate  if  used  in  unreasonable 
and  excessive  quantities.  The  excessive  and  immoderate 
use  of  any  preparation,  in  which  alcohol  is  used  in  sufficient 
quantity  to  preserve  the  other  ingredients,  may  intoxicate; 
but  the  mixture  does  not  fall  under  the  ban  of  the  statute 
because  spirituous  liquor  is  present.  The  true  inquiry  is, 
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whether  the  liquor  used  is  necessary  to  extract  and  preserve 
the  medicinal  properties  of  the  other  ingredients,  and  its 
distinctive  intoxicating  character  is  so  counteracted,  or  greatly 
impaired,  that  its  reasonable  and  ordinary  use  will  not  in- 
toxicate— whether  it  is,  in  reality,  a  medicine.  If  the  com- 
pound, as  cfne  of  the  medical  witnesses  testified  in  respect  to 
the  elixir  in  question,  would  nauseate  before  it  would  in- 
toxicate, it  is  not  desirable,  and  is  not  reasonably  suscepti- 
ble of  being  used  as  a  beverage,  or  as  a  substitute  for  the 
ordinary  intoxicating  drinks. 

The  charges  given,  and  the  refusals  to  charge,  are  in  ac- 
cordance with  these  views,  except  the  refusal  to  give  the 
instruction  asked  by  the  defendant,  to  the  effect,  that  if  the 
jury  believed  the  amount  of  alcohol  used  is  necessary  to  ex- 
tract the  medicinal  properties  of  the  herbs  used,  and  to  pre- 
vent fermentation;  that  the  elixir  was  manufactured  for 
medicinal  purposes,  and  sold  by  the  manufacturers  as  a 
medicine  only;  and  that  its  reasonable  and  ordinary  use 
will  not  intoxicate,  then  the  defendant  can  not  be  convicted. 
This  charge  should  have  been  given.  We  discover  no  error 
in  the  rulings  of  the  court  on  the  evidence. 

Beversed  and  remanded. 


Little  V.  The  State. 

Prosecution  for  Assault  and  Battery, 

1.  Variance  between  affidavit,  warrant  of  arrest,  and  complaint — ^Where 
the  warrant  of  arrest  is  founded  on  an  affidavit  which  charges  that  the 
defendant,  on  a  specified  day,  committed  an  assault  and  battery  with 
an  axe  on  the  prosecutor,  and  commands  his  arrest  *'  to  answer  the 
State  of  Alabama  of  a  charge  of  assaultr'and  battery  with  an  axe,  com- 
mitted in  said  county  within  the  past  twelve  months/'  not  naming  the 
prosecutor ;  while  the  complaint,  filed  in  the  Circuit  Court  on  appeal, 
states  Uie  name  of  the  prosecutor  as  in  the  affidavit,  and  alleges  the 
time  generally  as  in  the  wa  rrant  of  arrest,  there  is  no  variance,  or 
material  discrepancy,  of  which  the  defendant  can  take  advantange  by 
motion  to  strike  from  the  files. 

2.  Charge  as  to  reasonable  doubt. — A  charge  which  instructs  the  jury, 
"  that  the  aoubt  which  requires  an  acquittal,  must  be  actual  and  sub- 
stantial, not  mere  possibility  or  speculation ;  it  is  not  a  mere  possible 
doaht,  because  every  thing  relatmg  to  human  affairs,  and  depending 
apon  moral  evidence,  is  open  to  some  possible  or  imaginary  doubt,'' 
asBerts  a  correct  proposition. 

3.  Charge  invading  province  of  jury. — When  the  evidence  as  to  a 


|94 

99 

106 

89 

99 

97 

27 

89 

99 

99 

194 

89 

99 

100 

_»^ 

106      67j 


Digitized  by  CjOOQ IC 


100  SUPREME  COURT  [Nov.  Term, 

[Little  V.  The  State.] 

material  fact  is  conflicting,  presenting  two  different  aspects,  it  is  for  the 
jury  to  decide  which  they  will  believe;  and  a  charge  requested,  which 
assumes  the  fact  as  proved,  is  properly  refused. 

4.  Charge  as  to  sufficiency  of  evidence  in  excluding  other  hypotheses. 
The  law  does  not  require  that  the  evidence,  to  juslify  a  conviction,  shall 
exclude  every  other  hypothesis  than  that  of  guilt,  but  only  every  other 
reasonable  hypothesis;  and  a  charge  requested  which  claims  an  acquit- 
tal, unless  the  jury  are  convinced  *' to  the  exclusion  of  every  other 
hypothesis  "  than  that  of  guilt,  is  properly  refused. 

6.  Argumentative  charges  are  properly  refused  ;  as,  that  mere  discrep  - 
ancies  on  immaterial  points,  when  the  witnesses  are  under  the  rule, 
tend  rather  to  show  the  truth  than  the  falsity  of  their  testimony ;  or, 
that  the  jury  '*  may  look  to  "  a  named  fact,  or  *'  may  consider  '*  it,  as 
shedding  light  on  a  material  question. 

From  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  prosecution  was  commenced  by  an  affidavit  made  by 
Stuart  Harris,  on  the  29th  August,  1889,  before  the  judge 
of  the  County  Court,  charging  that  "Henry  Little  assaulted 
and  beat  affiant  with  an  axe,  on  the  27th  day  of  August, 
1889."  A  warrant  was  thereupon  issued  for  the  arrest  of 
the  defendant,  "  to  answer  the  State  of  Alabama  of  a  charge 
of  assault  and  battery  with  an  axe,  committed  in  said  county 
within  the  past  twelve  months."  On  appeal  to  the  Circuit 
Court,  the  solicitor  filed  a  complaint,  or  statement,  as  fol- 
lows: "Now  comes  the  solicitor,  who  prosecutes  for  the 
State,  and  says  that  Henry  Little,  within  twelve  months 
before  the  commencement  of  this  prosecution,  and  in  this 
county,  assaulted  and  beat  Stuart  Harris  with  an  axe;  against 
the  peace,"  Ac.  The  defendant  moved  to  strike  this  com- 
plaint from  the  files,  on  account  of  a  supposed  variance 
between  it  and  the  warrant  of  arrest  in  the  statement  of  the 
prosecutor's  name;  and  also  on  account  of  a  variance  between 
it  and  the  affidavit  in  the  statement  of  the  time.  The  court 
overruled  the  motion,  and  defendant  excepted. 

The  bill  of  exceptions,  which  is  copied  in  the  transcript  in 
type-writing,  thus  states  the  evidence:  "The  evidence  for 
the  State  was  in  substance  as  follows:  That  on,  to-wit,  the 
27th  August,  1889,  in  said  county,  Stuart  Harris  went  to 
the  house  of  Isam  Little,  who  was  defendant's  father,  and 
attempted  to  make  his  step-daughter,  Abbie  Crum,  go  home 
with  him,  she  having  gone  there  against  the  orders  of  him- 
self and  her  mother ;  that  the  girl  refused  to  go,  and  Harris 
attempted  lo  make  her;  that  the  defendant  became  angry 
because  Harris  was  taking  the  girl  away,  and  ordered  Har- 
ris to  let  her  alone ;  that  Harris  refused  to  do  so,  and  defend- 
ant thereupon  struck  him  on  the  head  with  an  axe,  striking 
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him  with  the  edge,  and  afterwards  beat  him  with  a  rail ;  that 
Harris  did  not  strike  defendant  with  anything,  but  was 
knocked  senseless,  and,  when  he  came  to,  went  off  without 
harming  any  one.  The  girl  was  living  with  her  mother  and 
step-father,  and  he  went  for  her  according  to  the  directions 
of  her  mother.  The  evidence  for  the  defendant  was  in  sub- 
stance as  follows:  That  Stuart  Harris  had  driven  Abbie, 
his  step-daughter,  from  his  house  on  the  day  of  the  diffi- 
culty, and  she  had  gone  to  said  Isam  Little,  who  was  her 
relative,  and  asked  him  to  let  her  stay  all  night  at  his  house; 
that  Isam  granted  her  request,  and  she  remained  at  the 
house  until  some  time  after  dark,  when  Stuart  Harris  came 
into  Isam's  yard,  and  called  to  her  to  go  back  home  with 
him;  that  she  refused  to  go,  and  Stuart  went  into  the  house, 
took  hold  of  her,  attempted  to  make  her  go,  beat  her  with  a 
doubled  plow-line,  and  otherwise  handled  her  roughly ;  that 
Isam  then  interfered,  asked  Stuart  to  quit  beating  the  girl, 
and  told  him  he  must  get  her  off  his  premises  if  he  would 
beat  her;  that  Stuart  addressed  Isam  angrily,  and  asked  if 
he  wanted  to  take  it  up ;  that  Isam  said  he  was  not  mad,  but 
he  wanted  Stuart  to  stop  that  fuss  on  his  premises ;  that 
Stuart  then  csirried  the  girl  out  in  the  yard,  threw  her  down, 
and  commenced  to  beat  her  c^ain,  when  defendant  said  to 
him,  *  Pa  told  you  not  to  beat  cousin  Abbie  here  in  his  yard, 
and  to  take  her  out  of  our  yard  if  you  want  to  beat  her;'  that 
8tnart  thereupon  approached  defendant  angrily,  saying, 
*What  in  the  devil  have  you  got  to  do  with  it?"  and  assaulted 
defendant,  pressing  him  back  against  the  house,  and  choking 
him ;  that  Isam  then  came  out  of  the  house,  pulled  Stuart  off, 
and  asked  Stuart  to  go  off  and  stop  fussing  in  his  yard ;  that 
Stuart  then  struck  Isam  with  a  stick,  and  had  drawn  it  back 
to  strike  him  again,  when  defendant  struck  Stuart  on  the 
head  with  a  large  stick,  about  four  feet  long,  knocking  him 
down.  This  ended  the  fight.  This  was  the  only  blow 
struck  Stuart  by  defendant,  and  he  did  not  strike  him  with 
an  axe.  The  venue  and  time  were  proved,  and  this  was  all 
the  evidence  in  the  case." 

The  court  charged  the  jury,  on  request  of  the  solicitor,  as 
follows:  "The  doubt  which  requires  an  acquittal,  must  be 
actual  and  substantial,  not  mere  possibility  or  speculation ; 
it  is  not  a  mere  possible  doubt,  because  everything  relating 
to  human  affairs,  and  depending  upon  moral  evidence,  is 
open  to  some  possible  or  imaginary  doubt."  The  defendant 
excepted  to  this  charge,  and  also  to  the  refusal  of  the  follow- 
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ing  charges,  which  were  asked  by  him  in  writing:  (1.)  "That 
Stuart  Harris  was  a  trespasser  on  the  premises  of  Isam 
Little,  defendant's  father,  and  Isam  had  a  right  to  order  him 
off  his  place;  and  if  Staart,  when  defendant  asked  him  to  go 
out  of  his  father's  yard,  became  angry,  and  attacked  defend- 
ant, then  defendant  would  have  a  right  to  defend  himself; 
or,  if  his  father  was  attacked,  he  would  have  a  right  to  strike 
in  defense  of  his  father,  provided  he  used  no  more  force 
than  was  necessary."  (2.)  "Unless  you  are  convinced 
beyond  all  reasonable  [  ?]  and  to  the  exclusion  of  every  other 
hypothesis  that  defendant  struck  with  an  axe,  your  verdict 
should  find  defendant  not  guilty."  (3.)  "  Where  witnesses 
are  under  the  rule,  mere  discrepancies  on  immaterial  points 
go  rather  to  show  the  truth  of  their  testimony  than  its  falsity." 
(4. )  "  The  jury  have  a  right  to  look  at  the  affidavit,  which 
shows  that  the  offense  was  committed  on  August,  27th,  and 
that  Harris  came  to  town  and  swore  out  the  affidavit  on  the 
29th,  as  throwing  light  on  whether  or  not  they  believe  Harris 
was  struck  with  an  axe." 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

MoCLELLAN,  J. — There  was  no  merit  in  the  defendant's 
motion  to  strike  the  statement  of  the  cause  of  complaint 
filed  by  the  solicitor,  from  the  file.  Tiie  statute  prescribing 
the  form  of  the  complaint  (Code,  §  4231)  was  strictly  com- 
plied with ;  and  the  statement  filed  involved  no  variance  from, 
or  repugnancy  to  the  cause  of  complaint  as  set  forth  in  the 
affidavit,  upon  which  defendant  was  tried  in  the  County 
Court 

2.  The  definition  of  a  reasonable  doubt,  which  authorizes 
and  requires  an  acquittal,  given  in  the  cht^ge  requested  by 
the  State,  is  in  harmony  with  the  rule  on  that  subject  which 
is  fully  established  by  the  adjudications  of  this  court — Far- 
rishv.  State,  68  Ala.  164;  Coleman  v.  State,  59  Ala.  52; 
Humbree  v.  State,  81  Ala.  67;  Kidd  v.  State,  83  Ala.  58; 
Perry  v.  State,  87  Ala.  30. 

3.  A  trespasser  is  defined  to  be  one  who  does  an  unlawful 
act,  or  a  lawful  act  in  an  unlawful  manner,  to  the  injury  of 
the  person  or  property  of  another.  According  to  one  phase 
of  the  evidence,  the  party  assaulted  went  lawfully  upon  the 
premises  of  the  defendant's  father,  for  a  lawful  purpose,  and 
was  guilty  of  no  wrongful  or  unlawful  act  while  he  remained 
there.     If  it  be  conceded  that,  on  another  phase  of  the  testi- 
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mony,  the  conduct  of  the  prosecutor  had,  at  the  time  of  the 
difficulty,  rendered  himself  a  trespasser ;  yet  it  was  for  the 
jury  to  pass  upon  these  divergent  aspects  of  the  evidence, 
•  and  reach  their  own  conclusion  as  to  whether  the  prosecu- 
tor was  a  trespasser,  if,  indeed,  that  were  a  material  fact  in 
the  case.  The  first  charge  requested  by  the  defendant,  in- 
volved the  determination  of  this  issue  of  fact  by  the  court, 
instead  of  the  jury ;  and  for  that  reason,  if  not  for  others, 
was  properly  refused. 

4.  The  second  instruction  requested  by  the  defendant  is 
in  the  following  language:  ''Unless  you  are  convinced 
beyond  all  reasonable  and  to  the  exclusion  of  every 
other  hypothesis,  that  defendant  struck  with  an  axe,  your 
Yerdict  should  find  defendant  not  guilty."  The  confusion 
of  this  charge,  resulting  fi*om  the  omission  of  the  word 
doubt  from  its  first  clause,  was  a  sufficient  reason  for  its  re- 
fusal Another  justification  of  the  court's  action  upon  it  is 
found  in  the  absence  of  any  qualification  of  other  hypothe- 
ses which  must  be  excluded.  It  is  not  the  law,  that  the  evi- 
dence must  exclude  every  other  hypothesis  than  that  of  de- 
fendant's guilt,  or  than  the  existence  of  the  facts  essential 
to  conviction.  The  rule  goes  no  further  than  to  the  exclu- 
sion of  other  reasonable — not  speculative,  imaginary,  possi- 
ble, hypotheses. — Perry  v.  State,  87  Ala.  30;  Blackburn  v. 
State,  86  Ala.  595. 

5.  Defendant's  third  and  fourth  charges  were  properly  re- 
fused. They  were  arguments,  which  this  court  has  many 
times  held  are  not  proper  to  be  given  in  charge  to  the  jury, 
though  the  giving  of  such  instructions  would  not  involve 
reversible  error. —  Hawes  v.  State,  88  Ala.  39;  Rains  v. 
Stnte,  lb.  91]  Riley  V.  State,  lb.  193;  Carringtonv.  L.  &  N. 
R.  R.  Co.,  lb.  4.12. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Ex  parte  Hawkins 

Mandamus  in  matter  of  Re-Taxaiion  of  Costs. 

1.  Selling  lotiery  tickets;  solicitor' s  fee  on  conviction. — An  indictment 
which  charges,  in  its  first  count,  that  the  defendant  "did  seH,  or  receive 
money  for  a  lottery  or  gift-enterpriBe  ticket,"  and  in  the  second  that  he 
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"did  sell,  or  receive  money,  or  take  an  order  for  a  ticket  in  the  Mexican 
National  Lottery,*^  &c.,  is  founded  on  section  4069  of  the  Code,  and  not 
on  section  4068;  and  on  conviction,  the  solicitor's  fee  is  not  $150,  bat 
$7.60. 

Application  by  petition  by  James  E.  HaWkins,  as  solici- 
tor for  Jefferson  county,  for  a  mandamus  to  the  Criminal 
Court  of  said  county,  Hon.  S.  E.  Greene  presiding,  to  com- 
pel that  court  to  vacate  and  annul  an  order  re-taxing  the 
costs  in  a  case  therein  lately  pending  against  one  Charley 
Marx,  by  which  the  solicitor's  fee  was  reduced  from  $160, 
as  first  taxed  by  the  clerk,  to  $7.50.  The  case  against  Marx 
was  a  prosecution  by  indictment  containing  two  counts,  the 
first  of  which  charged  that  he  "did  sell,  or  receive  money 
for  a  lottery  or  gift-enterprise  ticket;"  and  the  second,  that 
he  "did  sell,  or  receive  money,  or  take  an  order  for  a  ticket 
in  the  Mexican  National  Lottery,  or  in  the  Louisiana  State 
Lottery,  against  the  peace,"  &c.  The  defendant  pleaded 
guilty,  and  the  court  imposed  a  fine  of  $100,  which  he  at 
once  paid ;  and  the  clerk,  in  taxing  the  costs,  having  included 
a  solicitor's  fee  of  $150,  the  court  reduced  it  to  $7.50  on  the 
defendant's  motion. 

Jas.  E.  Hawkins,  pro  se,  for  the  petitioner. 

STONE,  C.  J. — The  indictment  in  this  case,  each  count 
of  it,  is  framed  under  the  statute  "To  prohibit  the  sale  of 
lottery  or  gift-enterprise  tickets  in  this  State,"  approved 
February  7,  1876.— Sess.  Acts,  289;  Code  of  1876,  §  4446; 
Code  of  1886,  §  4069.  This  case,  then,  is  not  in  any  re- 
spect distinguishable  from  Ex  parte  Tompkins^  58  Ala.  71, 
and  relief  must  be  denied  on  the  authority  of  that  case. 

Lest  this  ruling,  and  that  in  Ex  parte  Tompkins^  supra, 
may  mislead,  we  feel  it  our  duty  to  state,  that  should  the 
question  again  come  before  us,  we  are  not  prepared  to  say 
we  would  adhere  to  the  ruling  in  Solomcm  v.  State,  27  Ala. 
26,  or  to  the  intimation  in  Tompkins^  Case,  that  the  act  ap- 
proved February  7,  1876,  did  not  in  part  supplant  tbe  older 
statute.     The  statute  construed  in  SolomorCs  Case  declares, 
in  its  first  clause,  that  no  one  shall  set  up,  carry  on,  or  be 
concerned  in  setting  up,  or  carrying  on  a  lottery,  &c.     This 
must  refer  to  a  lottery  set  up  or  carried  on  in  this  State,  for 
Alabama  has  no  authority  to  punish  any  act  done  outside  of 
its  own  jurisdiction.     Setting  up  or  carrying  on  a  lottery  in 
another  State,  or  in  a  foreign  country,  can  not  offend  the  lav^s 
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of  Alabama,  any  more  than  any  other  act  done  beyond  her 
jurisdiction  can  be  a  violation  of  her  laws.  Passing  to  the 
second  clause,  it  makes  it  an  indictable  offense  to  sell 
lottery-tickets,  or  shares,  not  in  every  lottery,  but  in 
"such  lottery."  This  word  such  must  refer  to  the  preceding 
clause,  and  makes  it  an  offense  to  sell  tickets  only  in  those 
lotteries  which  it  had  just  declared  should  not  be  set  up  or 
carried  on — lotteries  it  had  the  power  to  interdict  It  is 
worthy  of  consideration,  whether  the  sale  of  tickets  in  a 
lottery  set  up  or  carried  on  outside  of  Alabama  was  an  offense 
against  our  laws,  until  the  approval  of  the  act  of  February 
7,  1876. 

Mandamus  denied. 


Brinson  i?.  The  State. 
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Indictment  for  Selling  Spirituous  Liquor  contrary  to  Law. 

1.  Prohibitory  liquor  laws  in  Lowndes  county. — By  act  approved  Feb- 
ruary 28th,  1881,  the  sale  of  spirituoas  liquors  was  prohibited  ''within 
two  miles  of  the  court-house  at  Hayneville  in  Lowndes  county'*  (Sess. 
Acts  1880-81,  p.  148);  and  this  prohibition  supersedes,  as  to  that 
locality,  the  provisions  of  the  more  general  statute  approved  two  days 
before' (February  26th),  which  applied  to  the  whole  county  of  Lowndes 
"except  incorporated  cities  and  towns/'  such  as  Hayneville  then 
was,  and  which  did  not  go  into  effect  until  the  Ist  January,  1882 
(lb.  240);  nor  is  it  repealed,  or  in  any  manner  affected,  by  the  pro- 
visions of  the  act  approved  February  10th.  1887  (Sess.  Acts  1886-7, 
p.  692),  amendatory  of  said  act  of  February  26th. 

2.  Sale  of  liquor  on  prescription  or  order  of  physician, — A  prohibitory 
liquor  law,  which  allows  practicing  physicians  to  administer  spirituous 
liquors  whenever  they  deem  it  necessary,  having  first  made  and  filed 
an  affidavit  that  they  ''will  not  prescribe  any  of  said  intoxicating  bever- 
ages except  in  case  of  absolute  necessity,"  contemplartes  the  bona  fide 
administering  of  such  liquors  as  a  medicine,  in  cases  of  necessity,  and 
not  otherwise ;  and  it  does  not  authorize  a  physician,  who  has  taken 
the  prescribed  oath,  to  give  an  order  for  a  quart  of  whiskey,  on  a  drug- 
store in  which  he  is  a  partner,  nor  protect  his  partner  in  making  the 
sale. 

Prom*  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

The  indictment  in  this  case  charged  that  the  defendant, 
B.  E.  Brinson,  "sold  spirituous,  vinous  or  malt  liquors, 
without  a  license,  and  contrary  to  law."  On  the  trial,  as 
the  bill  of  exceptions  shows,  the  facts  were  agreed  on,  as 
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follows:  "It  is  agreed  in  this  case  that  the  following  are 
the  facts:  That  defendant,  on  the  25th  October,  1889,  in  the 
town  of  Hayneville  in  said  county,  sold  a  quart  of  whiskey 
to  one  H.  Young,  on  the  prescription  of  Dr.  T.  B.  Stallings, 
a  practicing  physician,  regularly  licensed  and  practicing  in 
said  county ;  that  Dr.  Stallings  had,  before  that  time,  made 
and  signed  an  oath  before  Hon.  A.  E.  CafiFee,  probate  judge 
of  said  county,  in  terms  and  to  the  effect  prescribed  by  the 
act  of  the  General  Assembly  of  Alabama,  approved  February 
10th,  1887,  entitled  *An  act  to  amend  an  act  (No.  192)  to 
prohibit  the  sale  or  giving  away  of  spirituous,  vinous  or 
malt  liquors,  in  Lowndes  county,  except  in  incorporated 
cities  and  towns,  approved  February  26th,  1881;'  that  said 
sale  was  made  by  defendant,  on  said  prescription,  at  his 
drug- store  in  Hayneville,  within  two  miles  of  the  court- 
house of  the  county ;  that  defendant  and  Dr.  Stallings  are 
partners  in  said  drug-store,  and  in  carrying  on  the  business 
thereof,  which  is  the  general  business  of  a  drug-store ;  that 
said  town  of  Hayneville  was  incorporated  by  act  of  the 
General  Assembly  of  Alabama,  and,  prior  and  until  May 
1st,  1881,  had  regular  town  or  city  authorities,  organized 
and  in  effective  force  for  the  preservation  of  pecwe  and  good 
order  within  its  limits ;  but  that  subsequently  to  said  May 
1st,  1881,  and  on  said  October  25th,  1889,  said  town  had 
no  such  town  or  city  authorities.  It  is  agreed  and  admitted 
that  the  foregoing  are  all  the  facts  in  the  case." 

On  the  agreed  facts,  the  court  charged  the  jury,  on  request 
of  the  solicitor,  that  they  must  find  the  defendant  guilty, 
if  they  believed  the  evidence ;  to  which  charge  the  defendant 
excepted. 

The  case  involves  a  consideration  of  the  force  and  effect 
of  the  following  legislative  acts:  (1.)  The  act  approved 
February  28th,  1881,  prohibiting  "the  sale,  giving  away,  or 
otherwise  disposing  of  spirituous,  vinous  or  malt  liquors, 
or  intoxicating  bitters,  at  or  within  certain  designated  local- 
ities," one  of  which  was  "within  two  miles  of  the  court-house 
at  Hayneville,  Lowndes  county." — Sess.  Acts.  1880-81,  pp. 
148-54.  This  act  prescribed,  as  a  penalty  for  its  violation, 
a  fine  of  not  less  than  $50,  nor  more  than  $500,  wiih  an  ad- 
ditional sentence,  at  the  discretion  of  the  jury,  to  imprison- 
ment and  hard  labor  for  not  more  than  six  months;  and  the 
prosecution  seems  to  have  been  founded  on  this  statute. 
(2.)  The  act  approved  February  26th,  1881,  entitled  "Au 
act  to  prohibit  the  sale  or  giving  away  of  spirituous,  vinous 
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or  malt  liquors  in  LowDdes  county,  except  in  incorporated 
towns  and  cities."— Sess.  Acts  1880-81,  p.  241.  This  act 
contains  but  a  single  section,  which  provides,  "That  from 
and  after  the  first  day  of  January,  1882,  it  shall  not  be  law- 
ful to  sell,  or  keep  on  sale,  in  the  county  of  Lowndes,  any 
spirifcuous,  vinous  or  malt  liquors,  nor  to  give  the  same 
away  at  any  place  where  merchandise  or  other  things  are 
kept  for  sale,  or  at  any  other  public  house  or  place  where 
people  resort,  within  said  county  of  Lowndes ;  and  any  person 
who  is  guilty  of  the  same  shall,  upon  conviction,  be  punished 
for  e€M^h  and  every  violation  of  this  act,  by  a  fine  of  not  less 
than  $50  nor  more  than  $500,  and  may  be  imprisoned  in 
the  county  jail  for  not  more  than  six  months,  one  or  both, 
at  the  discretion  of  the  jury  trying  the  case;  provided,  that 
this  act  shall  not  be  operative  within  the  limits  of  incorporated 
towns  and  cities  in  said  county,  in  which  there  exist  regular 
town  or  city  authorities  organized  and  in  effective  force  for 
the  preservation  of  peace  and  order  within  their  limits." 
(3.)  The  act  approved  February  10th,  1887,  amending  the 
act  last  above  named,  "so  as  to  read  as  follows:"  Sec,  1. 
"Any  person  who  sells,  gives  away,  or  otherwise  dis- 
poses of  vinous,  spirituous  or  malt  liquors,  or  intoxicating 
bitters,  beverages  or  drinks,  or  fruits  preserved  in 
alcohol  or  alcoholic  liquors,  in  Lowndes  county,  shall  be 
guilty  of  a  misdemeanor,  and,  on  first  conviction,  shall  be 
fined  not  less  than  $50,  and  on  a  second,  and  every  subse- 
quent conviction,  shall  be  confined  at  hard  labor  for  the 
county,  for  not  less  than  thirty,  nor  more  than  ninety  days." 
Sec.  2.  "This  act  shall  not  be  construed  or  held  .  .  to 
prevent  regularly  licensed  and  practicing  physicians  from 
administering  any  of  the  above  named  liquors,  whenever 
they  deem  it  necessary ;  provided,  said  physicians  must  first 
make  and  sign  an  oath,  before  some  officer  of  competent 
jurisdiction  in  said  county,  that  he  will  not  prescribe  any  of 
said  intoxicating  beverages,  except  in  cases  of  absolute 
necessity;  said  oath  to  be  filed  with  the  probate  judge  of 
said  county."  Sec.  3  prescribes  the  solicitor's  fee  on  con- 
viction. 

B.  M.  Williamson,  and  G.  Cook,  for  appellant 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMEBVILLE,  J.— The  defendant  was  convicted  of  the 
ofFense  of  selling  spirituous  liquors  without  a  license,  and 
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contrary  to  law.  The  evidence,  as  set  out  in  the  agreed 
statement  of  facts,  showed  that  he  sold  a  quart  of  whiskey, 
on  October  25th,  1889,  to  one  Young,  in  the  town  of  Hayne- 
ville,  and  within  two  miles  of  the  court-house,  in  the  county 
of  Lowndes.  It  was  also  an  admitted  fact,  that  the  sale  was 
made  upon  the  prescription  of  one  Dr.  Stallings,  who  was  a 
regularly  licensed  and  practicing  physician  in  said  county, 
and  was  at  the  time  a  partner  of  the  defendant  in  the  drug 
business  at  Hayneville. 

The  conviction  was  manifestly  under  the  provisions  of  the 
act  of  February  28th,  1881  (Acts  1880-81,  p.  148),  which 
prohibited  as  unlawful  the  sale  of  spirituous  and  other  named 
liquors,  at  sundry  places,  including  "within  two  miles  of  the 
court-house  at  Hayneville,  Lowndes  county,"  and  made  a 
violation  of  the  act  a  misdemeanor,  punishable  on  conviction 
by  a  fine  of  from  fifty  to  five  hundred  dollars,  and  also  im- 
prisonment for  not  more  than  six  months,  within  the  discre- 
tion of  the  jury. 

The  question  is,  whether  this  act  of  February  28th,  1881, 
is  still  in  force,  or  has  been  repealed. 

On  two  days  before  that  act  was  approved,  at  the  same 
session  of  the  General  Assembly,  another  prohibition  law 
had  been  passed  for  the  entire  county  of  Lowndes,  excepting 
only  incorporated  towns  and  cities.  This  was  the  act  of 
February  26th,  1881,  and  its  provisions  will  be  found  in  the 
Acts  of  1880-81,  p.  241.  After  the  usual  prohibitory  clause, 
making  sales  and  other  dispositions  of  spirituous  or  other 
liquors  unlawful,  within  the  county  of  Lowndes,  and  affixing 
the  punishment  of  fine  and  imprisonment  to  its  violation,  a 
proviso  declared  that  it  should  not  be  "operative  within  the 
limits  of  incorporated  towns  and  cities  in  said  county,  in 
which  there  exist  regular  town  or  city  authorities,  organized 
and  in  eflEective  use  for  the  preservation  of  peace  and  order 
within  their  limits."  This  act  went  into  effect  January  1st, 
1882.  The  town  of  Hayneville  was  then  incorporated,  and 
is  shown  to  have  had  such  a  police  force  as  to  come  within 
the  above  proviso,  or  exception. 

It  is  too  manifest  for  argument,  that  the  act  of  February 
28th,  1881,  being  the  more  recent  in  date,  put  in  operation 
the  law  of  prohibition  within  two  miles  of  the  court-house 
in  the  town  of  Hayneville,  and  took  this  particular  locality 
out  of  the  influence  of  the  prior  act  of  February  26th,  1881, 
which  permitted  the  sale  of  spirituous  and  other  intoxicating 
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liquors  in  Hayneville,  subject  to  the  provisions  of  the  gen- 
eral law  of  the  State,  which  required  a  license. 

It  is  insisted  that  the  special  act  of  February  28th,  1881, 
applicable  to  Hayneville,  is  repealed  by  the  act  of -February 
10th,  1887,  which  is  applicable  to  Lowndes  county  in  gen- 
eral.—Acts  1886-87,  p.  692.  The  latter  law  purports  to 
amend  the  act  of  February  26th,  1881,  which,  as  we  have 
seen,  also  applied  to  the  county  of  Lowndes  except  incor- 
porated towns  and  cities.  It  changes  the  terms  of  the 
amended  act,  in  several  particulars  which  are  very  material, 
including  the  punishment  imposed  for  its  violation;  and 
allows  regularly  licensed  and  practicing  physicians  to  admin- 
ister any  of  the  prohibited  liquors  "whenever  they  deem  it 
necessary" — such  physicians  being  first  required  to  take  a 
certain  oath,  which  must  be  filed  with  the  probate  judge. 

The  later  act  of  February  10th,  1887,  does  not,  in  our 
judgment,  repeal  the  act  of  February  28th,  1881,  applicable 
to  Hayneville.  It  was  not  intended  to  give  the  amended  act 
of  February  26th,  1881,  any  more  extensive  operation  as  to 
area  or  locality  than  it  had  before,  except  as  to  incorporated 
towns,  as  to  which  no  special  law  had  been  enacied.  If  there 
were  other  incorporated  towns*  they  were  at  once  brought 
within  the  terms  of  the  act  because  they  were  in  Lowndes 
county,  and  the  legislature  as  to  them  had  not  spoken  any 
particular  intention.  Not  so  as  to  Hayneville.  As  to  this 
incorporated  town,  it  had  declared  that  prohibition  should 
prevail  within  two  miles  of  the  court-house.  There  is  ample 
scope  for  the  ojjeration  of  both  laws,  and,  therefore,  no 
irreconcilable  conflict  between  them.  One  has  reference  to 
a  special  and  limited  locality;  the  other  generally  to  all 
other  parts  of  Lowndes  county,  not  excepted  from  its  influ- 
ence by  some  special  legislative  provisions.  The  whole 
inquiry  is  one  of  legislative  intention,  and  that  intention  ap- 
pears to  us  manifest,  that  the  provisions  of  the  act  of  Feb- 
ruMy  28th,  1881,  relating  especially  to  Hayneville,  shall  in 
no  manner  be  affected  by  the  more  general  law  of  February 
10th,  1887,  applicable  to  Lowndes  county.  The  repeal  con- 
tended for  is  one  by  implication,  and  can  not  be  sustained. 
Endlich  on  Statutes,  §§  223,  194,  227;  Ahemaihy  v.  State, 
78  Ala.  411. 

There  is  another  phase  of  this  case,  which  the  view  we 
have  above  taken  renders  unnecessary  to  be  considered  at 
any  length.  The  statute  of  February  10th,  1887,  provides 
that  it  shall  not  be  construed  to  prevent  regularly  licensed 
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and  practicing  physicians  from  "administering"  any  of  the 
prohibited  liquors  "whenever  they  deem  it  necessary."  But 
such  physicians  are  each  required  first  to  make  and  sub- 
scribe an  path,  that  "he  will  not  prescribe  any  of  said  intox- 
cating  beverages  except  in  cases  of  absolute  necessity,"  such 
oath  to  be  filed  with  the  probate  judge  of  the  county. — Acts 
1886-87,  p.  692.  Administer  here  means  "to  give,  as  a 
dose;  to  direct  or  cause  to  be  taken,  as  medicine." — Impe- 
rial Diet;  Bean  v.  People,  33  How.  Pr.  (N.T.)  66,  69. 
This  is  emphasized  by  the  subsequent  word  "prescribe," 
which  means  to  "direct  as  a  remedy." — Worcester's  Diet. 
The  statute  clearly  contemplates  the  bona  fide  administer- 
ing of  such  liquors  as  a  medicine  in  cases  of  necessity,  not 
otherwise. 

We  are  all  of  opinion  that  the  giving  by  a  physician  of 
an  order  for  a  quart  of  whiskey,  on  a  drug-store  in  which  he 
himself  was  a  partner,  without  more,  is  not  the  administer- 
ing of  a  medicine  within  the  meaning  of  this  law,  but  an 
illegal  sale  of  spirituous  liquors  contrary  to  the  terms  of  the 
statute. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


Money  v.  The  State. 

Indictment  for  Removing  Cotton  subject  to  Landlord's  Lien, 

1.  Removal  of  cotton  subject  to  mortgage  or  landlord's  lien;  fraudulent 
intent, — A  conviction  may  be  had  for  removing  cotton  subject  to  a  mort- 
gage or  landlord's  lien,  with  intent  to  defraud  the  mortgagee  or  land- 
lord (Code,  J  3S35),  although  the  only  act  of  removal  was  hauling  the 
cotton  to  the  gin  where  it  was  to  be  ginned  and  packed  for  delivery  as 
stipulated,  provided  this  was  done  with  the  alleuiei  fraudulent  intent; 
and  where  there  is  evidence  tending  to  show  such  fraudulent  intent,  as 
sending  the  cotton  by  another  person,  and  not  disclosing  the  fact  that 
defendant  sent  it,  a  charge  which  ignores  the  Question  of  intent,  or 
withdraws  this  evidence  from  the  consideration  of  the  jury,  is  properly 
refused. 

From  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Thos.  M.  Arrington. 

Wm.  L.  Martin,  Attorney-General,  for  the  State, 
Vol.  lzzxix. 
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CLOPTON,  J. — The  indictment  is  found  under  section 
3835  of  the  Code,  and  charges  defendant  with  selling  or  re- 
moving a  bale  of  cotton,  with  the  purpose  to  hinder,  delay 
or  defraud  Oliver  Eushton,  who  had  a  lawful  and  valid  lien 
thereto  under  a  written  instrument,  lien  created  by  law  for 
rent  or  advances,  or  other  lawful  and  valid  claim,  verbal  or 
written,  with  knowledge  of  the  existence  of  such  claim.  By 
the  written  contract  between  defendant  and  Eushton,  the 
cotton  was  to  be  put  in  good  order,  and  delivered  to  the  lat- 
ter at  his  store  at  Eaif  Branch.  There  was  evidence  tending 
to  show  that  it  was  understood  by  the  parties  that  the  cotton 
should  be  ginned  at  Smilie's  gin,  which  was  on  the  direct 
route  from  the  premises  of  defendant  to  the  place  of  delivery, 
and  to  which  it  was  carried.  There  was,  also,  evidence  tend- 
ing to  show  a  fraudulent  intent  in  removing  the  cotton.  The 
defendant  requested  the  court  to  instruct  the  jury,  that  if  he 
was  required  by  the  contract  to  have  the  cotton  ginned  and 
packed  and  delivered  to  Eushton  at  Eaif  Branch,  and  he  did 
no  act  of  removal  other  than  to  haul  it  to  the  gin,  and 
have  it  ginned  and  packed,  they  must  acquit  him,  although  he 
may  have  hauled  the  cotton  to  the  gin  with  a  fraudulent 
intent. 

While  the  existence  of  a  valid  claim,  or  lien,  and  a  sale  or 
removal  of  the  property  subject  thereto,  with  knowledge  of 
the  existence  of  the  claim  or  lien,  are  essential  elements  of 
the  statutory  offense,  the  intent  to  hinder,  delay  or  defraud 
the  claimant,  or  lienor,  constitutes  its  guilt.  If  it  was  under- 
stood by  the  parties  that  the  cotton  should  be  ginned  and 
packed  at  a  particular  gin,  and  defendant  carried  it  to  such 
gin  for  no  other  purpose  than  to  be  put  in  order  for  delivery 
to  Eushton,  there  would  no  criminality  in  such  act  of  re- 
moval; the  criminal  intent  would  be  wanting.  But  the  place 
to  which  the  cotton  was  removed  is  immaterial,  if  removed 
with  the  intent  to  defraud.  Though  it  may  have  been  under- 
stood that  the  cotton  should  be  ginned  and  packed  at  Smilie's 
gin,  prepwatory  to  being  delivered  to  Eushton,  if  it  was 
carried  to  the  gin  with  intent  to  defraud  him,  by  selling  it 
to  some  other  person,  or  disposing  of  it  in  some  other  way, 
then  the  offense  was  complete. 

The  first  cheu-ge  requested  by  the  defendant  is  based  on 
the  same  state  of  facts  as  the  second,  omitting  the  fraudulent 
intent.  This  chcu'ge  is  objectionable,  in  that  it  ignores  and 
withdraws  from  the  consideration  of  the  jury  the  evidence 
tending  to   show  that  the  cotton  was  first  removed  to  an 
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abandoned  house,  about  a  mile  from  the  premises  of  defend- 
ant; that  his  cotton-house  was  burned,  and  that  after  the 
burning  of  the  house,  the  cotton  was  carried  to  the  gin  by 
one  Kimbrough,  who  did  not  inform  the  proprietor  that  it 
was  defendant's  cotton — evidence  materially  bearing  upon 
the  question  of  the  intent  with  which  the  cotton  was  removed. 
The  charge,  in  fact,  withdraws  entirely  from  the  consideration 
of  the  jury  the  question  of  intent. 

The  third  charge  requested  by  defendant,  is  abstract, 
there  being  no  evidence  tending  to  show  facts  on  which  to 
base  an  honest  belief  that  there  was  no  lien  on  the  cotton. 

Affirmed. 


Allred  v.  The  State. 

Indictment  for  Retailing  without  License. 

1.  Intoxicating  liquors;  Bushy* s  Bitters, — Intoxicating  liquors,  or 
bitters,  are  not  necessarily  spirituous,  vinous,  or  malt  liquors,  as  those 
terms  are  used  in  the  statutes  regulating  the  sale  of  such  liquors  by  re- 
tail (Code,  $^  629,  4036-7) ;  and  the  court  can  not  assume,  as  matter  of 
law,  that  Busby's  Bitters,  the  ingredients  of  which  are  not  proved,  are 
within  the  terms  of  the  statute, 'because  shown  to  be  intoxicating. 

2.  Sufficiency  of  indictment;  alternative  averments  — A  conviction  can 
not  properly  be  had  under  an  indictment  which  charges  that  the  defend- 
ant, not  having  taken  out  a  license  as  required  by  law,  "did  engage  Id, 
or  carry  on,  the  business  of  retailing  spintuous,  vinous,  or  malt  liqaors, 
or  intoxicating  bitters,"  the  last  alternative  averment  not  charging  any 
offense. 

From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Jesse  M.  Cakmichael. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — The  appellant  was  convicted  under  an 
indictment  which  charged  him  with  engaging  in,  or  carrying 
on,  the  business  of  retailing  spirituous,  vinous  or  malt 
liquors,  or  intoxicating  bitters,  without  a  license.  The  evi- 
dence went  to  show  that  he  engaged  in  and  carried  on  the 
business  of  selling  a  compound  called  "Busby's  Bitters/ '^ 
which  he  sold  in  quantities  less  than  a  quart.  The  evidence 
also  tended  to  show  that  this  bitters  was  an  intoxicating 
liquor,  and  was  purchased  from  defendant  to  be  used,  and 
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waB  need,  as  a  beverage.  It  was  not  ^howu  what  ingredients 
entered  into  the  composition  of  the  bitters.  It  does  not  ap- 
pear that  it  was  composed  of  any  part  of  either  vinous, 
spirituous,  or  malt  liquors.  On  this  state  of  proof,  the  fol- 
lowing charge  was  given  at  the  instance  of  the  State,  and 
excepted  to  by  the  defendant:  ''If  the  defendant,  in  this 
county,  and  within  the  time  covered  by  the  indictment,  did 
engage  in,  or  carry  on,  the  business  of  selling  intoxicating 
bitters,  commonly  called  'Busby's  Bitters,'  in  a  place  of  less 
than  one  thousand  inhabitants,  in  quantity  less  than  one 
quart,  then  the  defendant  is  guilty  as  charged,  if  it  was  pur- 
chased and  used  as  a  beverage." 

The  giving  of  this  charge  was,  in  our  opinion,  an  error, 
for  which  the  judgment  must  be  reversed.  The  statute  re- 
quires a  license  for  engaging  in  the  business  of  selling 
vinous,  spirituous,  or  malt  liquors. — Code,  §  629.  The 
offense  involved  in  carrying  on  such  business  without  license 
can,  of  course,  only  be  committed  by  the  sale  of  liquors  of 
one  or  another  of  the  classes  specified.  The  liquor  sold  must 
be  either  "spirituous,"  "vinous,"  or  "malt"  We  do  not 
understand  either  of  these  terms  to  be  synonymous  with  "in- 
toxicating liquors,"  or  intoxicating  bitters.  "Spirituous 
liquors,"  technically  and  strictly,  include  all  liquors  which 
contain  alcohol  in  appreciable  quantities.  In  this  sense, 
vinous  and  malt  liquors  are  also  spirituous,  in  that  each  con- 
tains spirits  of  alcohol. — People  v.  Crilly,  20  Barb.  (N.  Y.) 
248;  State  v.  Giersch,  98  N.  C.  720.  But,  in  ordinary  ac- 
ceptation, the  term  "spirituous  liquors"  imports  distilled 
liquors ;  and  that  the  term  is  employed  in  this  sense,  in  the 
statute  under  consideration,  is  manifest  from  the  use  of  the 
superadded  terms  "vinous"  and  "malt,"  which  have  no  office 
to  perform,  unless  the  phrase  "spirituous  liquors"  is  confined 
to  the  definition  which  it  has  in  common  psirlance,  denoting 
liquids  which  are  the  result  of  distillation. — Attorney -General 
V.  Baily,  1  Ex.  281.  "Vinous  liquors"  are  such  as  are  made 
from  the  fermented  juice  of  the  grape. — Wharley  v.  Spur- 
geon,  38  Iowa,  467 ;  Adler  v.  State,  55  Ala.  24.  The  term 
"malt  liquors"  embraces  porter,  ale,  beer,  and  the  like,  which 
are  the  result  or  product  of  a  process  by  which  grain — 
usually  barley — is  steeped  in  water  to  the  point  of  germina- 
tion, the  starch  of  the  grain  being  thus  converted  into  sac- 
charine matter,  which  is  kiln-dried,  then  mixed  with  hops, 
and,  by  a  further  process  of  brewing,  made  into  a  beverage. 

Liquor  of  either  class  may  be  intoxicating ;  but  neither 
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class,  nor  all  of  them  combined,  include  all  intoxicating  liq- 
oTirs,  beverages  or  bitters.  A  given  liquor  may,  in  other 
words,  be  in  a  high  degree  intoxicating,  and  yet  be  neither 
spirituous,  vinous  nor  malt,  within  the  sense  of  the  statute. 
Fermented,  or  ''hard''  cider,  is  an  illustration.  "Cane'  beer" 
is  shown  in  the  evidence  in  this  case  to  be  another.  And 
there  may  be  many  others,  so  far  as  the  proof  in  the  case  at 
beu",  and  common  knowledge,  to  the  contrary,  extends.  Cer- 
tainly, we  can  not  judicially  know  that  Bushtfs  BUterSy 
though  shown  to  be  intoxicating,  is,  or  contains,  either  dis- 
tilled liquor,  or  wine,  or  a  "liquor  prepared  for  drink  by  the 
infusion  of  malt."  It  was  for  the  jury  to  say,  whether  the 
bitters  proved  to  have  been  sold  by  the  defendant  was 
vinous,  spirituous,  or  malt  liquor,  or  contains  liquors 
of  either  or  all  of  these  classes  in  appreciable  quantities. 
The  charge  took  this  inquiry  away  from  them,  and  required 
at  their  hands  a  verdict  of  guilty,  if  they  found  the  liquor 
to  be  intoxicating  simply,  although  they  might  also  have 
believed  that,  notwithstanding  its  inebriating  qualities,  it 
was  not  within  the  terms  of  our  statute. — Comrn.  v.  Grey, 
61  Amer.  Dec.  476;  Comm.  v,  Livermore,  70  Mass.  20; 
State  V.  Oliver,  26  W.  Va.  422.  The  important  difference 
between  this  and  the  case  of  Wall  v.  State  is,  that  the  ques- 
tion whether  the  bitters  sold  by  the  defendant  Wall  contained 
vinous,  spirituous  or  malt  liquors,  was  left  to  the  jury  as 
matter  of  fact;  and  in  the  case  at  bar,  that  question  wass  in 
effect  decided  by  the  court,  as  a  question  of  law. —  Wall  v. 
State,  78  Ala.  417. 

We  discover  no  error  in  the  action  of  the  trial  court  with 
respect  to  charges  requested  by  the  defendant.  On  the  case 
as  presented,  they  were  properly  refused. 

It  is  proper  that  we  should  call  attention  to  an -infirmity 
of  the  indictment,  though  no  point  was  made  on  it  in  the 
court  below.  It  charges,  disjunctively,  that  defendant  "en- 
gaged in,  or  carried  on,  the  business  of  selling  spirituous, 
vinous  or  malt  liquors,  or  intoxicating  bitters,''''  It  is  very 
clear  from  what  we  have  said  above,  that  the  carrying  on  of 
the  business  of  selling  intoxicating  bitters  without  a  license 
is  not  necessarily  an  offense  against  our  law.  The  disjunc- 
tive averment,  therefore,  charges  no  crime ;  and  the  whole 
indictment  falls,  under  the  rule  which  requires  each  alterna- 
tive averment,  in  a  case  like  this,  to  present  an  indictable 
offense. — Hortonv.  State,  53  Ala.  488;  People  v,  Tonilinson, 
35  Cal.  509;  Comm,  v.  Grey,  siqwa. 
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Before  defendant  can  be  again  tried,  another  indictment 
will  have  to  be  preferred,  unless  he  consents  to  the  amend- 
ment of  the  present  one. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Martin  v.  The  State. 

Indictment  for  Murder. 


1.  Arrest  without  warrant. — A  policeman,  or  town-marshal,  may, 
without  a  warrant,  arrest  any  one  who  commits  a  breach  of  the  peace 
in  his  presence  (Code,  §§  4260-62),  or  who,  by  boisterous  conduct,  ac- 
companied by  violent  words  or  actions,  indicates  a  present  purpose  to 
do  so. 

2.  Same;  summons  of  lystander  to  assist,  and  proof  thereof. — A  police- 
man, or  town-marshal,  when  authorized  to  make  an  arrest  without  a  war- 
rant, may  summon  any  bystander  to  assist  him,  if  deemed  necessary ; 
and  the  sammons  beinff  made  verbally,  the  words  spoken  by  the  officer 
for  that  purpose,  may  be  proved,  whenever  the  factum  of  the  appoint- 
ment becomes  a  material  mquiry.  » 

3.  Proof  of  ojficial  character  of  deceased  marshal  or  policeman. — As 
proof  of  the  official  character  of  the  deceased  at  the  time  he  was  killed, 
witnesses  may  testify  that  he  was  acting  as  town-marshal,  that  he  wore 
a  policeman's  bads^e,  and  carried  a  policeman's  baton;  and  it  is  not 
necessary  to  produce  any  record  or  written  evidence  of  his  appoint- 
ment. 

4.  Conspiracy  f  and  proof  thereof;  liability  for  acts  and  conduct  of  each 
other. — ^To  establish  a  conspiracy,  or  common  purpose  to  do  an  unlaw- 
ful act,  positive  testimony  is  not  necessary ;  nor  is  it  necessary  to  show 
pre-arrange mentjo^dp  thfi  particular  WrongTuTact  conirnittgTiT — if^wo 
or  more  pfersbhs  associate  themselves  togetner  with  intent  lo^^ommit  a 
breach  of  thfi  pftn^^^T^*Jr(]l■Hl  W^Mi{;>'n^  act,  each  is  responsible,  crimi- 
nally as  well  as  civilly,  fur  the  actS  of  the  others  In  the  prosecution  of 

their  f^nmmftw  pnwpnnnj  nr  in  thw  ronimiw^jyjin  Of.a.n  uulawful  HUt  JUCidefi- 

tal  to  their  common  purpose, -which  inthejaature  oT'tHTifgs  was  prob- 
able^ thongii  nQt  ppo/;]f{ppiiy  ffnni^rrw^r;?-^ ^HfTibt  ^foF  TridepencTe li t' ^t! VA 
outside  of  the  common  pnrpoBe,  grbwTnj  ouroTthe  pgrT]j;nTiLr  maii^f^^f 

the  indivlJlia'  tttii'|!!^"'"**r^ " 

6.  Acts  ana  declarations  constituting  part  of  res  gestse. — The  deceased 
having  been  killed  while  acting  as  town-marshal,  in  attempting  to  ar- 
rest the  defendant  and  his  brother,  at  the  instance  of  one  J.,  for  an  at- 
tempted or  threatened  breach  of  the  peace,  in  which  the  defendant  had 
taken  J.'s  pistol  from  him ;  it  is  competent  for  the  prosecution  to  prove 
that,  immediately  after  the  fatal  shot  was  fired  by  the  brother  of  the 
defendant,  J.  knocked  the  latter  down,  and  took  the  pistol  from  him; 
and  that  the  defendant  told  his  brother,  with  an  oath,  to  ''get  out  of 
town,  you  have  done  the  work  for  him,"  which  the  latter  refused  to  do 
"until  he  found  what  J.  had  against  him," — all  this  being  parts  of  one 
continuous  transaction. 
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The  indictment  in  this  case  charged,  in  a  single  count, 
that  the  defendant,  William  Martin,  killed  Owen  Kelly,  by 
shooting  him  with  a  pistol.  The  defendant  pleaded  not 
guilty,  but  was  convicted  of  manslaughter  in  the  first  de- 
gree, and  sentenced  to  the  penitentiary  for  the  term  of  six 
years.  The  homicide  occurred,  as  was  proved  on  the  trial, 
at  Warrior  in  said  county,  in  an  attempt  by  the  deceased, 
who  was  at  the  time  acting  as  town-marshal,  assisted  by 
C.  F.  Wardrap  and  D.  Jones,  to  arrest  the  defendant  and  his 
brother,  George  Martin,  for  an  attempted  or  threatened 
breach  of  the  peace.  The  fatal  shot  was  fired  by  George 
Martin,  and  killed  the  deceased  almost  instantly.  Several 
other  shots  were  fired,  as  the  evidence  tended  to  show,  one 
by  Kelly,  and  one  by  the  defendant,  neither  of  which  took 
effect;  and  there  was  evidence  tending  to  show  that  George 
Martin  fired  two  more  shots  after  killing  Kelly.  A  few 
minutes  before  the  difficulty,  the  defendant  and  his  brother 
George  entered  a  saloon  kept  by  D.  Jones,  and  called  for 
beer ;  and  while  there,^  George  Martin  knocked  the  glasses 
from  the  counter,  and  assaulted  one  Matthews,  who  was  in- 
sMe  of  the  bar.  Jones  attempted  to  interfere,  but  Will.  Mar- 
tin, the  defendant,  took  his  pistol  away  from  him.  Jones 
then  left  his  saloon,  and  went  up  the  street  until  he  met 
Kelly,  the  acting  marshal,  who,  summoning  Jones  and  Ward- 
rup  to  assist  him,  went  back  towards  Jones'  saloon,  and  met 
defendant  and  his  brother  coming  towards  them  on  the  side- 
walk, defendant  having  a  pistol  in  his  hands,  which  he  had 
taken  from  Jones,  and  George  Martin  an  open  knife,  which 
he  had  drawn  on  Matthews.  As  the  parties  approached  each 
other,  Kelly  called  to  George  Martin,  *'Give  me  that  knife," 
or,  '*Drop  that  knife,"  and  nearly  at  tlie  same  moment  he 
and  the  defendant  each  fired  his  pistol.  George  immediately 
reached  around  his  brother,  took  a  pistol  out  of  his  right 
pocket,  and  fired  at  Kelly,  killing  him. 

D.  Jones,  being  examined  as  a  witness  for  the  State,  was 
asked,  "What  did  Kelly  say  and  do  when  you  came  up  to 
him?"  and  answered:  "He  told  me  I  was  deputized  to  assist 
him  in  arresting  those  men."  To  this  question  and  answer, 
each,  the  defendant  objected  and  excepted.  Wardrup,  another 
witness  for  the  State,  testified:  "I  first  saw  Kelly  in  front 
of  Beck's  saloon.  He  put  his  hand  on  my  shoulder,  and 
said,  *Wardrup,  you  are  legally  authorized  to  assist  me  to 
arrest  these  two  men.'  He  was  acting  as  marshal  of  the 
town,  the  regular  marshal  having  left  a  few  days  before  for 
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Kentucky;  had  an  old  star  on  his  coat,  and  a  police  club.'' 
To  the  admission  of  each  part  of  this  evidence  the  defend- 
ant objected  and  excepted.  M.  Chamblee,  another  witness 
for  the  State,  testified:  ^'Just  after  the  shooting,  D.  Jones 
went  up  to  Will.  Martin,  knocked  him  down,  and  took  the 
pistol  away  from  him."  To  the  admission  of  this  evidence 
the  defendant  objected  and  excepted.  W.  A.  White,  the 
mayor  of  the  town,  thus  testified  on  the  part  of  the  State: 
"Kelly  was  acting  as  marshal,  in  the  absence  of  the  regular 
marshal.  He  had  on  no  uniform,  but  had  an  old  star  on  his 
coat,  and  a  police  club.  "  •  After  the  killing.  Will.  Mar- 
tin said  to  George,  'Get  out  of  town,  G — d — it,  you  have 
done  the  work  for  him.'  Said  he  would  not  leave  until  he 
found  what  D.'  Jones  had  against  him.''  The  court  admitted 
this  evidence,  against  the  objection  and  exception  of  the 
defendant. 

The  defendant  requested  the  following  charges  in  writing, 
and  duly  excepted  to  their  refusal:  (1.)  *'If  the  evidence 
shows  to  the  satisfaction  of  the  jury  that  the  defendant  knew 
of  no  purpose  of  his  brother  to  shoot  Kelly,  or  do  any  other 
unlawful  act,  then,  unless  the  evidence  shows  beyond  a 
reasonable  doubt  that  defendant  fired  a  shot  at  Kelly,  they 
must  find  him  not  guilty."  (2. )  "  If  Kelly  fired  a  pistol  at 
George  Martin  before  any  pistol  was  fired,  and  that  George 
Martin  then  took  a  pistol  out  of  defendant's  pocket  without 
his  consent,  then  defendant  could  not  be  guilty." 

Sumter  Lea,  for  appellant,  argued  each  of  the  exceptions 
reserved,  and  cited  the  following  cases:  Martin  &Flinnv, 
Slate,  28  Ala.  71;  Johnson  v.  State,  29  Ala.  62;  Blount  v. 
State,  49  Ala.  384;  Mitchell  v.  State,  60  Ala,  33;  Eogers  v. 
State,  62  Ala  170. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. — The 
evidence  objected  to  was  clearly  admissible  as  a  part  of  the 
res  gestce, — Wesley  v.  State,  52  Ala.  181;  Smith  v.  State, 
52  Ala.  407;  Garrett  v.  State,  76  Ala.  18;  1  Greenl.  Ev., 
§  108;  People  v.  Vernon,  95  Amer.  Dec.  49,  note.  That  the 
charges  asked  were  properly  refused,  see  Amos  v.  State, 
83  Ala.  1;  Jordan  v.  State,  79  Ala.  9;  Williams  v.  State, 
81  Ala.  1.  As  to  the  authority  of  the  town-marshal  to  arrest 
without  a  warrant,  for  any  threatened  breach  of  the  peace  in 
his  presence,  see  Code,  ^^  4260-62;  Williams  v.  State,  44  Alei. 
4:1;  flays  v.  Mitchell,  69  Ala.  452]  Floyd  v.  State,  82  Ala.  16. 
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STONE,  C.  J. — It  is  certainly  the  law,  that  a  policeman, 
or  town-marshal,  may,  without  warrant,  arrest  any  one  who 
commits  a  breach  of  the  peace  in  his  presence,  or  who,  by 
boisterous  conduct,  accompanied  by  violent  words  or  actions, 
indicates  a  purpose  to  commit  a  breach  of  the  peace. — Hayes 
V.  Mitchell^  69  Ala.  452,  and  authorities  cited;  Code  of  1886, 
§  4262.  And  such  officer  may  summon  to  his  assistance 
any  bystander,  or  any  number  of*  bystanders,  when  deemed 
necessary  to  effect  the  arrest,  and  such  summons  clothes 
them  with  authority  to  render  him  all  needed  assistance. 
And  inasmuch  as  it  requires  some  word  or  words  spoken  by 
the  officer,  to  effect  the  summons,  such  word  or  words,  if 
they  express  nothing  more,  can  be  given  in  evidence  against 
any  one,  whenever  the  factum  of  such  appointment  becomes 
a  material  inquiry.  The  Criminal  Court  did  not  err  in 
admitting  evidence  that  Kelly  summoned  assistance  to  aid 
him  in  making  the  arrest,  nor  in  allowing  proof  of  his  words 
by  which  he  effected  the  summons.  It  was  the  proper  mode 
of  making  the  proof. 

A  question  was  raised  in  the  trial  court,  as  to  the  manner 
of  proving  the  official  character  of  Kelly,  who  was  the  victim 
of  the  homicide.  White,  the  mayor,  and  other  witnesses, 
testified  that  he  was  acting  marshal  of  the  town,  and  that  he 
wore  a  badge,  and  carried  a  policeman's  baton.  There  was 
no  error  in  admitting  this  evidence,  and  there  was  no  neces- 
sity for  producing  any  record  or  written  evidence  of  his 
appointment— 1  Greenl.  Ev.  §§  83,  92;  5  Wait  Ac.  &  Def. 
3.7;3Greenl.  Ev.  §  483. 

The  testimony  tends  to  show  that  the  Martin  brothers, 
both  being  present,  commenced  the  disturbance  in  the  saloon 
kept  by  Jones;  and  that  this  disturbance  led  to  Jones'  absent- 
ing himself  from  his  place  of  business,  after  his  pistol  was 
taken  from  him  by  Will  Martin,  the  defendant.  The  defend- 
ant, who  testified  in  his  own  behalf,  gave  this  account  of  the 
origin  of  the  difficulty:  "George,  my  brother,  who  is  now 
dead,  and  I,  went  into  Jones'  saloon,  and  ordered  beer. 
When  we  finished,  George  saw  Matthews  in  the  bar,  who 
had  discharged  him  from  the  mines,  and  he  raised  a  diffi- 
culty with  him,  drawing  a  knife.  Dee  Jones  drew  his  pistol, 
and  I,  thinking  he  was  going  to  shoot  me,  took  it  away  from 
him.  He  then  left  the  bar."  The  testimony  showed,  with- 
out conflict,  that  when  Jones  left  his  saloon,  he  went  to 
another  saloon,  where  Kelly  was,  and  that  Kelly  summoned 
Wardrup  and  Jones  to  assist  him,  started  in  the  direction  of 
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the  Jones  Baloon,  to  arrest  the  two  ]tf!artins.  Several  witnesses 
testified  that,  when  Kelly  started  to  arrest  one  or  both  of  the 
Martins,  they  were  coming  towards  the  place  where  Kelly  was, 
from  the  direction  of  the  Jones  saloon,  walking  side  by  side, 
George  Martin  having  an  open  knife  in  his  hand,  and  Will 
Martin  a  pistol  in  his.  Some  of  the  witnesses  said,  that 
each  was  waving  or  swinging  his  weapon  as  they  approached. 
Kelly  commanded  George  to  surrender  his  knife — some  said 
he  gave  this  command  two  or  thjee  times — but  it  was  not 
obeyed.  The  firing  soon  commenced.  Some  of  the  wit- 
nesses said,  that  Will  Martin  fired  the  first  pistol-shot  at 
Kelly.  He  denied  this,  and  said  he  did  not  fire.  If  he  fired, 
it  was  with  Jones'  pistol,  which  he  held  in  his  hand.  The 
ball,  if  fired,  took  no  effect.  About  the  same  time,  or  very 
soon  afterwards,  Kelly  fired,  and  his  ball  took  no  effect 
George  Martin  then  took  Will  Martin's  pistol  from  his 
pocket,  and  fired,  killing  Kelly.  He  then  fired  two  other 
shots,  probably  at  other  members  of  the  marshal's  party, 
but   without  effect.     It   is  not  denied  that  George  ]Sf artin 

'  fired  the  fatal  shot,  and  that  Will's  ball,  if  he  fired,  did  no 
injury.  The  question  raised  was,  whether  Will  Martin  was 
guilty  of  the  homicide  as  a  principal  in  the  second  degree. 
The  conviction  was  for  manslaughter,  and  in  that  species 
of  homicide  there  may  be  principals  in  the  second  degree. 
Coleman's  Case,  5  Port.  32;  1  Bish.  Cr.  Law,  §  678. 
r^  Conspiracy,  or  a  common  purpose  to  do  an  unlawful^act, 

^geed  not  be  shown  by  positive  testimony.  Nor  need  it  be 
stown  that  there  was  pre-arrangement  to  do  the  specific 
wrong  complained  of.  When  two  or  more  persons  enter 
upon  an  unlawful  enterprise,  with  a  common  purpose  to  aid, 
assist,  advise,  encourage  each  other  in  whatever  may  grow 
out  of  the  enterprise  upon  which  they  enter,  each  is  respon- 
sible, civilly  and  criminally,  for  everything  which  may  con- 
sequently and  proximately  result  from  such  unlawful  pur- 
pose, whether  specifically  contemplated  or  not,  and  whether 
actually  perpetrated  by  all,  or  less  than  all  of  the  conspira- 

•tors.  And  it  is  not  necessary  to  this  equal  accountability 
that  positive  proof  be  made  of  the  unlawful  common  purpose 
with  which  the  enterprise  was  entered  upon.  It  may  be 
inferred  from  the  conduct  of  the  participants.  "All  those 
who  assemble  themselves  together,  with  an  intent  to  commit 
a  wrongful  act,  the  execution  whereof  makes  probable  in  the 
nature  of  things  a  crime  not  specifically  designed,  but 
incidental  to  that  which  was  the  object  of  the  confederacy, 
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are  responsible  for  such  incidental  crime And 

where  persons  combine  to  stand  by  one  another  in  a  breach 
of  the  peace,  with  a  general  resolution  to  resist  to  the  death 
all  opposers,  and  in  the  execution  of  their  design  murder  is 
committed,  all  of  the  company  are  equally  principals  in  the 
murder." — 1  Whart.  Cr.  Law,  §  220.  '*It  should  be  observed, 
however,  that  while  the  parties  are  responsible  for  conse- 
quent acts  growing  out  of  the  general  design,  they  are  not 
for  independent  acts  growing  out  of  the  particular  malice  of 
individuals." — 76.  §  397.  And  this  is  the  general  doctrine 
on  the  subject. — Smith  v.  State,  52  Ala.  407 ;  Jordan  v. 
State,  79  Ala.  9;  Williams  v.  State,  81  Ala.  1;  Amos  v.  State, 
83  Ala.  1;  1  Bish.  Cr.  Law,  §  649. 

As  we  have  shown,  there  was  testimony  tending  to  show 
that  the  two  Martins  were  walking  side  by  side,  each  with  a 
weapon  in  his  hand,  and  waving  it,  and  that  they  were,  in 
this  attitude,  walking  towards  Kelly,  the  town-marshal. 
Whether  Will  Martin,  the  defendant,  fired  a  pistol  or  not, 
it  is  not  pretended  that  he  offered  any  resistance  when  his 
brother  took  his  pistol  from  his  pocket,  and  with  it  killed 
Kelly.  And  his  remark,  immediately  after  Kelly  was  shot 
down,  if  the  testimony  be  believed,  shows  that  he  was 
neither  horrified  nor  surprised  at  the  result.  That  George 
Martin  was  in  a  very  lawless  mood,  with  very  lawless  intent, 
is  the  testimony  of  all  the  witnesses,  and  Will  Martin  did 
not  controvert,  but  confirmed  it  The  jury  were  not  with- 
out testimony  from  which  they  could  draw  the  inference  that 
the  two  Martins  had  a  common  purpose  to  set  the  law  at  de- 
fiance, and  to  use  whatever  force  might  be  necessary  to 
accomplish  their  object;  and  that  each  was  ready  to  assist 
and  encourage  the  other,  if  assistance  and  encouragement 
should  become  necessary.  Finding  this  to  be  so,  each  was 
accountable  for  the  act  of  the  other,  whether  such  act  was 
previously  intended  or  not,  if  it  grew  naturally  and  proxi- 
mately out  of  the  unlawful  purpose  they  had  in  view. 

The  two  charges  asked  for  defendant,  each  ignored  the 
inquiry  of  conspiracy,  or  community  of  unlawful  purpose, 
and  for  that  reason,  if  for  no  other,  they  were  rightly  re- 
fused. 

We  think  what  took  place  on  that  occasion,  including  what 
the  defendant  said  after  Kelly  was  shot  down,  was  one  con- 
tinuous transaction,  and  the  court  did  not  err  in  receiving 
the  evidence  that  was  objected  to. — Smith  v.  State,  88  Ala.  73. 

The  judgment  of  the  Criminal  Court  is  affirmed. 
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Gib80ii  !;•  The  State. 

Indictment  for  Murder. 

1.  Special  venire;  mistake,  &c.,  not  ground  of  motion  to  quash. — It  is 
no  sufficient  ground  for  quashing  the  special  venire  in  a  capital  case, 
that  one  of  the  persons  on  the  list  is  under  twenty-one  years  of  age ;  or 
that  another  is  a  woman ;  or  that  another  has  been  dead  for  more 
than  a  year ;  or  that  another  does  not  live  in  the  county ;  or  that  there 
is  a  mistake  in  the  name  of  another.  These  errors  make  it  the  duty  of 
the  court  to  direct  the  names  of  the  disqualified  persons  to  be  discarded, 
and  others  to  be  summoned  in  their  place  (Code,  §  4322),  unless  the 
court  may  be  of  the  opinion  that  the  ends  of  justice  require  other 
action. 

2.  Peremj^tory  challenges  in  capital  case. — Under  the  general  stat- 
utory provisions  now  of  force  (Sess.  Acts  1888-9,  pp.  77-9,  §  2),  a  single 
defenaant  in  a  capital  case  is  entitled  to  twenty-one  peremptory  chal- 
lenges, and  when  two  or  more  are  on  trial  jointly,  each  is  entitled  to 
"one-half  of  that  number.  Held,  that  when  two  are  on  trial  jointly, 
one  may  be  allowed  eleven,  and  the  other  ten  peremptory  challeng;es. 

3.  Proof  of  good  character;  admissibility  and  effect  of. — On  a  trial  for 
murder,  the  defendant  may  always  adduce  evidence  of  his  good  char- 
acter for  peace  and  quiet  in  the  neighborhood  in  which  he  lives;  but 
the  jury  can  not  consider  this  evidence  as  sustaining  his  credibility  as 
a  witness  in  his  own  behalf,  when  the  prosecution  has  not  assailed  his 
character  for  truth  and  veracity. 

4.  Charge  construed  as  a  whole,  and  in  connection  with  evidence, — The 
general  charge  of  the  court  must  be  construed  as  a  whole,  and  in  con- 
nection with  the  evidence,  and  not  in  disconnected  parts,  or  by  garbled 
extracts,  to  which  exceptions  are  separately  reserved. 

5.  Self-defense;  burden  of  proof  as  to  pressing  necessity,  or  possibility 
of  safe  retreat, — When  the  prosecution  has  proved  the  intentional  kill- 
ing of  the  deceased  by  the  defendant,  with  a  deadly  weapon,  the  onus 
is  cast  on  the  defendant  to  prove  a  pressing  necessity  on  his  part  to 
take  life  in  self-defense,  unless  this  fact  is  shown  by  the  evidence  ad- 
duced by  the  prosecution ;  and  the  inability  to  safely  retreat,  without 
apparently  increasing  his  peril,  is  one  of  the  elements  creating  a 
present  necessity  to  kill.  {Cleveland  v.  State,  88  Ala.  2,  "is  of  later 
authority  than  Brown  v.  State,  83  Ala.  33,  on  this  point,"  and  the  court 
adheres  to  it.) 

6.  Same;  burden  of  proof  a»  to  fault  or  jyrovocation. — When  the  de- 
fendant has  established  a  present  pressing  necessity  on  his  part 
to  take  life,  which  involves  disproof  of  an  opportunity  to  retreat 
safely,  the  onus  is  on  the  prosecution  to  show  that  he  was  at  fault  in 
provoking  or  bringing  on  the  difficulty. 

7.  Presumption  of  malice  from  use  of  deadly  weapon, — In  cases  of 
homicide,  the  use  of  a  deadly  weapon  raises  a  presumption  of  malice, 
unless  such  presumption  is  repelled  by  the  evidence  which  proves  the 
killing. 

8.  Homicide  in  difficulty  sought  or  provoked  by  defendant, — If  the  de- 
fendant sought  the  difficulty  with  the  deceased,  for  the  purpose  of 
chastising  or  beating  him  for  some  real  or  imaginary  cause,  and  armed 
himself  with  a  pistol,  for  use  if  necessary,  and  did  use  it,  and  killed  the 
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deceased,  he  is  guiltv  of  murder,  although  it  may  have  become  neces- 
sary for  him  to  use  the  pistol  during  the  rencontre,  in  order  to  save  his 
own  life,  or  to  prevent  great  bodily  harm. 

9.  Conspiracy;  liability  for  acts  and  conduct  of  each  other. — When 
the  evidence  sliows  a  conspiracy  between  the  two  defendants,  or  com- 
mon design  to  assault  and  beat  the  deceased,  each  is  criminally  re- 
sponsible for  the  acts  of  the  other  in  the  prosecution  of  that  common 
purpose — that  is,  for  everything  done  by  eitlier  which  follows  incident- 
ally in  the  execution  of  the  common  design,  as  one  of  its  probable  and 
natural  consequences,  even  though  it  was  not  intended  as  a  part  of  the 
orig  nal  design  or  plan. 

10.  Same. — To  establish  a  conspiracy  between  the  defendants,  or 
common  purpose  to  assault  and  beat  the  deceased,  or  to  kill  him,  it  is 
not  necessary  to  prove  an  express  agreeuient  between  them,  but  an 
implied  understanding  may  be  established  by  circumstantial  evidence ; 
and  whei  the  attack  is  made  by  one  ot  them,  the  presence  of  the  other 
at  the  time,  aiding  and  encouraging  him,  may  justify  the  jury  in  hold- 
ing each  equally  responsible  for  the  homicide  which  resulted. 

11.  Charges  on  law  of  homicide,  claiming  acquittal  unless  murder  in 
first  degree  is  shown.— On  a  prosecution  for  nmrder,  the  defendant  may 

be  convicted  of  any  degree  of  unlawful  homicide ;  and  therefore,  charges 
requested,  claiming  an  acquittal  unless  tl.e  evidence  establishes  murder 
in  the  first  degree,  are  properly  refused. 

12.  Numbering  charges. — When  numerous  charges  are  asked  and  re- 
fused, the  failure  to  number  them  (except  by  pencil-marks  on  the 
margin  of  the  transcript  in  this  court),  or  otherwise  identifv  them, 
tends  to  embarrassment  in  their  discussion  by  this  court,  and  should  be 
avoided. 

13.  Charge  as  to  constituents  of  murder, — Since  malice  is  an  ingredient 
of  murder  in  either  degree,  a  charge  instructing  the  jury  that,  *'if  they 
are  reasonably  satisfied  from  the  evidence  that  the  defendant  was, 
really  or  apparently,  in  imminent  peril  to  his  life  or  limb,  from  which 
there  was  no  reasonable  means  of  escape,  and  that  he  neither  provoked 
nor  encouraged  the  difficulty,  and  fired  the  fatal  shot  under  this  reason- 
able apprehension,  and  did  not  fire  it  of  malice,  then  they  should  not 
find  him  guilty  of  murder  in  either  degree,'' — asserts  a  correct  propo- 
sition, and  its  refusal  is  error. 

14.  Refusal  of  correct  charge,  not  abstract. — In  a  criminal  case,  the 
defendant  is  entitled  to  have  any  charge  asked  given,  when  it  is  not 
misleading,  states  correctly  a  legal  principle  applicable  to  the  case,  and 
is  not  abstract,  though  it  may  be  based  on  evidence  which  is  weak,  in- 
sufficient, or  of  doubtful  credibility ;  and  the  refusal  of  such  a  charge  is 
a  reversible  error. 

From  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  defendants  in  this  case,  Ben.  and  Sam.  Gibson,  were 
jointly  indicted  and  tried  for  the  murder  of  John  Smith,  by 
shooting  him  with  a  pistol,  or  by  cutting  him  with  a  knife; 
were  jointly  tried,  each  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary  for  the  term  of 
twenty  years.  During  the  organization  of  the  petit  jury, 
as  the  bill  of  exceptions  shows,  the  defendants  made  several 
motions  to  quash  the  special  venire,  based  on  mistakes  in 
names,  disqualification  of  persons  summoned,  <&c.,  as  more 
particularly  stated  in  the  opinion  of  the  court.     Each  of  the 
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defendants  claimed  twenty-one  peremptory  challenges;  but 
the  court,  having  allowed  eleven  peremptory  challenges  to  one 
of  them,  and  ten  to  the  other,  as  they  were  claimed,  refused 
to  allow  any  more;  and  to  this  ruling  each  of  the  defendants 
excepted. 

The  evidence  adduced  on  the  trial,  as  set  out  in  the  bill  of 
exceptions,  showed  that  the  difficulty  between  the  parties 
occurred  one  Sunday  afternoon  in  May,  1889,  near  a  country 
school-house,  where  singing  exercises  were  usually  held  at 
that  time,  which  the  deceased  was  in  the  habit  of  attending, 
though  the  defendants  were  not;  that  they  accosted  him  as 
he  came  up  from  a  spring  near  by,  and  Ben.  Gibson  a&ed 
him  why  'he  had  gone  into  the  field  and  cursed  their  old 
father;'  that  the  deceased  denied  the  accusation,  and  backed 
oflF  from  them  ten  steps  or  more,  when  Ben.  Gibson  knocked 
his  hat  off;  and  that  in  the  difficulty,  which  immediately 
ensued  between  them,  the  deceased  received  three  cuts  from 
a  knife,  and  was  fatally  shot  in  the  neck  with  a  pistol  in  the 
hands  of  Ben.  Gibson.  It  was  shown,  also,  that  the  deceased 
drew  his  knife  after  his  hat  was  knocked  off,  and  that  Sam. 
Gibson  had  his  open  knife  in  his  hand  as  he  approached  de- 
ceased several  steps  behind  his  brother  Ben.  The  defendants 
reserved  several  exceptions  to  rulings  on  evidence,  which  it 
is  unnecessary  to  state,  since  they  are  not  decided  by  this 
court. 

The  general  charge  of  the  court  fills  twelve  pages  of  the 
transcript,  and  it  is  unnecessary  to  set  it  out  in  extensa 
Eighteen  exceptions  were  reserved  by  the  defendants  to 
different  parts  of  it,  some  of  which  are  as  follows:  (1.) 
"Although  you  should  believe  the  defendants'  character  is 
good,  you  can  not  consider  that  good  character  to  support  or 
sustain  the  testimony  given  by  them,  but  can  consider  that 
testimony  only  the  same  as  if  there  was  no  evidence  as  to 
their  character."  (2.)  "When  life  is  taken  by  the  direct 
use  of  a  deadly  weapon,  the  law  presumes  that  the  killing 
was  malicious,  and  therefore  murder,  and  casts  on  the  de- 
fendants the  onus  or  burden  of  rebutting  it;  unless  the 
evidence  establishing  the  killing  also  shows  circumstances 
of  jnstfication,  excuse  or  mitigation,  which  overturn  the 
presumption."  (3.)  "If  it  appears  beyond  all  reasonable 
doubt  that  the  deceased  came  to  his  death  in  this  county, 
before  the  finding  of  this  indictment,  by  Ben.  Gibson  inten- 
tionally and  purposely  shooting  him  with  a  pistol,  and  the 
pistol  was  a  deadly  weapon,  and  the  other  evidence  in  the 
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case  does  not  justify,  mitigate,  or  excuse  the  killing,  it  would 
be  murder."  (4.)  "The  defendants  must  have  been  free 
from  fault  in  bringing  on  the  difficulty — that  is,  must  not  do 
or  say  anything  for  the  purpose  of  provoking  the  difficulty, 
nor  be  disregardful  of  the  consequences  in  this  respect  of 
any  wrongful  word  or  act  done  by  Aim."  (5.)  "If  you  find 
there  was  a  difficulty  between  the  deceased  and  the  defend- 
ants' father  in  his  field,  that  can  not  in  any  degree  or  man- 
ner justify,  excuse,  or  palliate  the  killing;  neither  can  it  in 
any  manner  justify,  excuse,  or  palliate  the  bringing  on  of  the 
difficulty  by  the  defendants,  if  you  find  that  they,  or  either 
of  them,  did  provoke  or  bring  on  the  difficulty  in  which  the 
killing  was  done."  (6.)  "If  Ben.  Gibson  sought  the  diffi- 
culty with  Smith,  for  the  purpose  of  chastising  or  beating 
him,  on  account  of  what  was  alleged  to  have  occurred  be- 
tween his  father  and  Smith,  and,  in  pursuance  of  that  pur- 
pose, armed  himself  with  a  pistol,  to  be  used  in  the  event  it 
became  necessary,  and  did  use  it,  and  killed  Smith  with  it  in 
pursuance  of  that  purpose ;  then  this  would  be  murder,  al- 
though it  was  necessary  to  use  it  in  order  to  save  his  own 
life,  or  his  body  from  great  harm."  (7.)  "If  the  defend- 
ants went  to  the  school-house  by  design,  or  for  the  purpose 
of  raising  a  difficulty  with  Smith,  and  to  beat  him ;  or,  if  they 
did  not  go  for  and  with  such  intent  and  purpose,  but  formed 
such  intent  and  purpose  after  they  got  to  the  school-house, 
and  went  after  Smith  for  such  purpose;  this  would  constitute 
Sam.  Gibson  a  party  to  the  killing,  and  render  him  as  re- 
sponsible for  it  as  Ben.  Gibson."  (8.)  "If  Sam.  Gibson 
was  present  at  the  difficulty,  without  any  preconcert,  and 
without  any  common  or  illegal  purpose ;  and  one  of  them  did 
the  deed  of  violence,  and  the  other  was  present,  aiding, 
abetting,  encouraging,  or  giving  countenance  to  the  unlawful 
act,  or  ready  to  lend  assistance  if  it  should  become  necessary ; 
then  Sam.  Gibson  would  be  as  much  a  party  to  the  killing  as 
Ben.  Gibson,  and  they  would  stand  in  the  same  category." 
(9.)  "If  Sam.  Gibson  was  present  at  the  time  of  the  killing, 
aiding,  abetting,  or  encouraging  Ben.  in  the  killing,  this 
would  constitute  Sam.  a  party  to  the  killing  the  same  as 
Ben." 

The  defendants  requested  14  charges  in  writing,  and  duly 
excepted  to  their  refusal.  The  13th,  the  only  one  specially 
noticed  by  this  court,  is  set  out  in  the  opinion. 

Gamble  &  Bbicken,  and  Parks  &  Parks,  for  appellant, 
argued  and  insisted  on  all  the  points  reserved  by  exception, 
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and  cited  the  following  authorities  as  to  the  points  stated: 
(1.)  As  to  the  effect  of  proof  of  good  character,  i^W«>  v. 
State,  18  Ala.  720;  Dupree  v.  State,  33  Ala.  380;  Carson  v. 
State,  50  Ala,  134;  McKee  v.  State,  82  Ala,  32;  Lewis  v, 
Staie,  88  Ala.  11;  Clark  v.  State,  78  Ala.  474.  (2.)  As  to 
the  presumption  of  malice  from  the  use  of  a  deadly  weapon, 
Eilandv.  State,  52  Ala.  322;  Murphy  v.  State,  37  Ala.  142. 
(3.)  That  portion  of  the  general  charge  of  the  court  which 
insti'ucts  the  jury,  "If  Ben.  Gibson  sought  the  difficulty  with 
Smith  for  the  purpose  of  chastising  or  beating  him  on  ac- 
count of  what  occtured  between  his  father  and  Smith,"  &c., 
is  abstract — Rains  v.  State,  88  Ala.  91;  Smith  v.  State, 
88  Ala.  73;  Perry  v.  State,  87  Ala.  30;  Goldsmith  v.  State, 
86  Ala.  55 ;  Beck  v.  State,  80  Ala.  1 ;  Henderson  v.  State, 
49  Ala.  20.  (4.)  One  man  is  not  criminally  responsible  for 
the  acts  of  another,  unless  a  common  design,  a  community  of 
purpose  between  them,  is  shown  to  the  satisfaction  of  the 
jury ;  and  the  court  erred  in  its  instructions  to  the  jury,  as  to 
the  liability  of  Sam.  Gibson  for  the  act  of  Ben. — Frank  v. 
State,  27  Ala.  37;  Johnson  i;.  State,  29  Ala.  62;  Martin  & 
Flinn  v.  State,  28  Ala.  71;  Jordan  v.  State,  82  Ala.  1.  (5.) 
As  to  the  correctness  of  the  several  charges  asked  and  re- 
fused, see  Cleveland  v.  Slate,  86  Ala.  1;  Lang  v.  State, 
84  Ala.  1;  Mosev,  Slate,  36  Ala.  211;  Joe  v.  State,  38  Ala. 
422;  Riley  v.  State,  88  Ala.  193. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. — (1.) 
The  objections  to  the  venire  were  properly  overruled. — Code, 
§  4322;  Roberts  v.  State,  68  Ala.  166,  515;  Hubbard  v.  State, 
72  Ala.  164;  Jackson  v.  State,  76  Ala.  26;  Williams  v.  State, 
81  Ala.  1 ;  McKe^  v.  State,  82  Ala.  32.  (2. )  The  defendants 
being  on  trial  jointly,  each  was  entitled  to  only  one-half  of 
twenty-one  peremptory  challenges. — Sess.  Acts  1888-9,  p. 
78,  §  2.  The  proviso  to  that  section,  that  "nothing  contained 
herein  shall  repeal  any  common-law  right  of  challenge," 
must  be  limited  to  challenges  at  common  law  other  than 
peremptory. — Th.  &  M.  on  Juries,  §  153.  (3.)  In  all 
criminal  prosecutions,  the  accused  inay  give  evidence  of  his 
previous  good  character  for  peace. — 3  Brick.  Digest,  227, 
§  683.  But  such  evidence  does  not  go  to  his  character  for 
truth  and  veracity,  and  can  not  be  invoked  in  suppoii;  of  his 
testimony  as  a  witness. — Morgan  v.  Stale,  88  Ala.  223. 
(4.)  As  to  the  presumption  arising  from  the  use  of  a  deadly 
weapon,  the  charge  of  the  court  stated  the  law  correctly. 


Digitized  by  CjOOQ IC 


126  SUPREME  COURT  [Nov.  Term, 

[Gibson  v.  The  State.] 

Sylvester  v.  State,  72  Ala.  201;  Brown  v.  State,  83  Ala.  33; 
Jenkins  v.  State,  82  Ala.  25.  (5.)  The  law  of  homicide  is 
correctly  stated  by  the  court — Parker  v.  State,  88  Ala.  4; 
Rains  v.  State,  88  Ala.  85 ;  Lane  v.  State,  85  Ala.  11 ;  Ken- 
nedy V.  State,  85  Ala.  326;  Ex  parte  Nettles,  58  Ala.  268. 
(6. )  The  law  of  conspiracy  is  correctly  stated. —  Williams  v. 
State,  81  Ala.  1;  Martin  v.  State,  at  present  term.  (7.)  As 
to  the  kind  of  doubt  which  will  authorize  an  acquittal,  the 
charge  of  the  court  is  sustained  by  Owens  v.  State,  52  Ala. 
400;  Coleman  v.  State,  59  Ala.  92;  Parish  v.  State,  63  Ala. 
164.  (8.)  As  to  the  law  of  self-defense,  the  charge  of  the 
court  is  supported  by  Mitchell  v.  State,  60  Ala,  26 ;  Parker 
V.  State,  88  Ala.  4;  Letcis  v.  State,  88  Ala.  11.  (9.)  The 
charges  asked  and  refused  were  each  faulty  in  one  or  more 
particulars,  as  shown  by  the  following  authorities:  Storey 
V.  State,  71  Ala.  329;  Cleveland  v.  State,  86  Ala.  1;  DeAr- 
man  v.  State,  71  Ala.  351;  Taylor  v.  State.  48  Ala.  180; 
Rogers  v.  State,  62  Ala.  170;  Cross  v.  State,  63  Ala.  40; 
Rutledge  v.  State,  88  Ala.  85;   Williams  v.  State,  81  Ala.  1. 

SOMEEVILLE,  J. — 1.  It  was  no  ground  upon  which  to 
quash  the  venire  of  special  jurors  summoned  for  the  trial  of 
the  defendants,  that  one  of  those  named  on  the  list  was  a 
minor  under  twenty-one  years  of  age;  that  another  was  a 
female  instead  of  a  male;  that  another  had  been  dead  for 
more  than  a  year;  that  another  was  a  nxm-resident  of  the 
county,  or  that  there  was  a  mistake  in  the  name  of  still  an- 
other.  These  errors  made  it  the  duty  of  the  court  to  direct 
the  names  of  such  disqualified  persons  to  be  discarded,  and 
others  to  be  summoned  to  supply  their  places,  unless,  in  the 
opinion  of  the  court,  the  ends  of  justice  required  otherwise. 
Code,  1886,  §  4322;  Roberts  v.  The  State,  68  Ala.  515; 
Fields  V,  The  State,  52  Ala.  348;  Jackson  v.  The  State, 
76  Ala.  26. 

2.  Under  the  act  approved  February  28th,  1889  (Acts 
1888-89,  pp.  77-79),  a  single  defendant,  who  is  on  trial 
alone  for  a  capital  offense,  is  entitled  to  twenty-one  peremp- 
tory challenges.  It  is  further  declared  as  follows  in  section 
2  of  the  same  law:  "When  two  or  more  defendants  are  on 
trial  jointly  for  a  capital  offense,  or  other  felony,  each  de- 
fendant shall  be  entitled  to  one-half  of  the  peremptory  chal- 
lenges allowed  by  this  act."  In  this  case,  one  of  the  defend- 
ants was  allowed  eleven  peremptory  challenges,  and  the 
other  ten.  This  was  a  compliance  with  the  statute,  as  nearly 
Vol.  lxzziz. 
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as  was  practicable,  the  personality  of  jurors  not  being  capa- 
ble of  enumeration  by  vulgar  fractions. 

3.  The  defendants  were  permitted  to  prove  their  good 
character  for  peace  in  the  neighborhood  in  which  they  re- 
sided, which  was  clearly  relevant  to  the  issues  arising  on  an 
indictment  for  murder.  There  was  no  effort  made  by  the 
State  to  assail  their  character  for  truth  and  veracity,  although 
they  testified  as  witnesses  in  their  own  behalf.  The  comi; 
properly  ruled,  that  the  evidence  introduced  as  to  good  char- 
acter for  peace  and  quiet,  could  not  be  looked  to  for  the  pur- 
pose of  sustaining  the  credibility  of  the  parties  as  witnesses. 
Morgan  v.  State,  88  Ala.  223. 

4.  The  law  of  self-defense  was  clearly  and  accurately 
stated  to  the  jury  in  the  general  charge  of  the  court,  and  in 
terms  substantially  entinciated  in  the  past  decisions  of  this 
court. --/S/orey  v.  Slate,  71  Ala.  329;  DeArmanw  State,  lb. 
351.  This  charge  must  be  construed  as  a  whole,  in  connec- 
tion with  the  evidence,  and  not  in  disconnected  parts,  or  by 
garbled  extracts. —  Williams  v.  State,  83  Ala.  68. 

5.  And  among  other  things,  it  was  correctly  asserted  in 
substance  that,  after  the  intentional  killing  of  the  deceased 
by  defendant  with  a  deadly  weapon  had  been  proved,  the 
burden  rested  on  the  defendant  to  prove  a  pressing  necessity 
on  his  part  to  take  life  in  self-defense,  unless  this  fact  arises 
out  of  the  evidence  produced  against  him  to  prove  the  hom- 
icide. The  onus,  therefore,  rests  on  the  defendant,  in  such 
case,  to  show  that  he  could  not  safely  retreat  without  appar- 
ently increasing  his  peril.  This  must  be  so,  for  the  inabil- 
ity to  safely  retreat  is  one  of  the  elements  of  fact  which  en- 
ters into  and  creates  the  necessity  to  kill. — Carter  v.  State, 
82  Ala.  13.  If  there  be  a  safe  mode  of  successful  retreat, 
there  can  be  no  necessity  to  kill,  unless  the  appearances  sur- 
rounding the  defendant  reasonably  indicate  the  contrary. 
Whart.  Cr.  Ev.  (8th  Ed.),  §  334;  Webster  r.  Com.,  5  Cush. 
295.  The  rule  as  to  the  onus  of  proof  on  this  point  is  stated 
in  accordance  with  the  above  view  in  Cleveland  v.  The  State, 
86  Ala.  2,  which  is  of  later  authority  than  Brown  v.  The 
State,  83  Ala  33,  where  the  contrary  rule  seems  to  be 
asserted.  We  believe  the  doctrine  of  ClevelamVs  Case  to 
be  correct,  and  adhere  to  it. — Lewis  v.  Slate,  88  Ala.  11. 

6.  The  burden  was  on  the  State,  however,  to  show  that 
the  defendants  were  in  fault  in  bringing  on,  or  provoking 
the  diflficulty, — not  on  the  defendants  to  prove  that  they  did 
not  provoke  it. — Brown  v.  State,  83  Ala.  33;  McDaniel  v. 
State,  76  Ala.  1. 
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7.  There  was  no  error  in  that  portion  of  the  charge  which 
asserts  that  the  use  of  a  deadly  weapon,  in  cases  of  homi- 
cide, raises  the  presumption  of  malice,  unless  such  presump- 
tion is  repelled  by  the  evidence  which  proves  the  killing. 
Sylvester  v.  State,  72  Ala.  201. 

8.  It  was  unquestionably  the  law,  as  charged  by  the  court, 
that  if  the  defendant,  Ben. ^Gibson,  sought  the  difficulty  with 
the  deceased  for  the  purpose  of  chastising  or  beating  him, 
on  account  of  the  alleged  abuse  of  defendant's  father,  or  other 
like  reason,  and,  in  pursuance  of  such  purpose,  armed  him- 
self with  a  pistol,  to  be  used  in  the  event  it  became  neces- 
sary, and  he  did  use  it,  and  killed  deceased  with  the  weapon, 
pursuant  to  such  purpose,  then  this  would  be  murder, 
although  it  was  necessary  to  use  the  pistol,  in  order  to  save 
his  own  life,  or  his  body  from  great  harm. — Ex  parte  Net- 
tles, 58  Ala.  268. 

9.  There  was  evidence  tending  to  show  a  conspiracy  on 
the  part  of  the  defendants  to  attack  the  deceased — circum- 
stances from  which  the  jury  were  authorized  to  infer  a  com- 
mon design,  at  least,  to  assault  and  beat  him.  Each  would, 
therefore,  be  criminally  responsible  for  the  acts  of  the  other 
in  prosecution  of  the  design  for  which  they  combined;  i,  e., 
for  everything  done  by  the  confederates,  which  follows  in- 
cidentally in  the  execution  of  the  common  design,  as  one  of 
its  probable  and  natural  consequences,  even  though  it  was 
not  intended  as  a  part  of  the  original  design  or  common 
plan.  The  law  on  this  subject  is  fully  discussed  in  Williams 
V.  The  State,  81  Ala.  1;  60  Amer.  Eep.  133;  s.  c,  9  Crim. 
Law  Mag.  480 ;  and  in  Martin  v.  State,  ante,  present  term. 

The  charges  of  the  court  seem  to  conform  to  the  princi- 
ples declared  in  these  decisions. — Amos  v.  State,  83  Ala.  1. 

10.  It  was  unnecessary  to  prove  any  express  agreement 
on  the  part  of  the  defendants  to  attack  the  deceased,  or  to 
kill  him.  An  implied  understanding,  established  by  circum- 
stantial evidence,  would  be  sufficient.  And  the  presence  of 
one  of  the  defendants,  aiding,  abetting  and  encouraging  the 
other  in  making  an  attack  on  the  deceased,  might  justify  the 
jury  in  holding  him  criminally  responsible  for  the  homicide 
which  resulted  in  the  death  of  the  party  assailed. —  Williams 
V,  State,  81  Ala.  2,  supra. 

11.  Many  of  the  charges  requested  by  the  defendants  de- 
manded for  them  an  acquittal  of  every  grade  of  homicide 
unless  the  evidence  proved  beyond  a  reasonable  doubt  that 
the  killing  was  done  with  malice  aforethought,  deliberately, 

Vol.  lzxzix. 
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willfully  and  premeditatedly,  which  are  ingredients  only  of 
murder  in  the  first  degree.  The  effect  of  these  charges  was 
to  assert  that,  unless  defendants  were  convicted  of  murder 
in  the  first  degree,  they  could  not  be  convicted  of  any  lower 
grade  of  homicide.  These  charges  were  obviously  errone- 
ous, and  their  refusal  was  without  error. 

12.  We  have  examined  all  the  charges  in  the  record — those 
given  by  the  court,  as  well  as  those  refused  on  request  of  the 
defendant  None  of  them  are  numbered,  or  otherwise  iden- 
tified, except  by  pencil-marks,  apparently  made  by  counsel. 
This  leads  to  embarrassment  in  their  discussion,  and  should 
be  obviated  on  another  trial. 

13-14.  We  discover  but  one  error  in  any  of  these  numer- 
ous rulings.  The  following  charge,  requested  by  the  defend- 
ants, is  supported  by  their  own  testimony  rendered  on  the 
trial,  which  tends  not  only  to  reduce  the  grade  of  homicide, 
but  to  make  out  a  case  of  self-defense:  '^  The  court  charges 
the  jury,  that  if  they  are  reasonably  satisfied,  from  all  the 
evidence  in  this  case,  that  the  defendant  Ben  Gibson  was 
really,  or  to  ordinary  appearances,  in  imminent  peril  to  his 
life  or  limb,  from  which  there  was  no  reasonable  means  of 
escape,  and  that  he  neither  provoked  nor  encouraged  the 
difficulty,  and,  under  this  reasonable  apprehension,  the 
defendant  fired  the  fatal  shot,  and  that  he  did  not  fire  the 
fatal  shot  of  malice, — then  they  should  not  find  the  defend- 
ant guilty  of  murder  in  either  degree."  There  can  be  no 
murder  in  either  degree,  without  malice.  The  most  culpable 
phase  of  homicide,  without  the  element  of  malice,  is  volun- 
tary manslaughter.  The  charge  does  not  demand  an  entire 
acquittal  of  all  criminal  responsibility  for  the  act  done,  but 
a  reduction  of  the  verdict  to- a  finding  for  manslaughter. 
The  testimony  of  the  defendants  themselves  tended  to  sup- 
port every  phase  of  the  instruction  requested.  It  mattered 
not  that  this  testimony  may  have  sprung  from  parties  deeply 
interested,  and  have  been  contradicted  by  many  disinterested 
witnesses,  so  as  to  be  entitled  to  but  little  weight  in  the 
estimation  of  the  trial  judge.  It  was  for  the  jury,  and  not 
the  court,  to  pass  on  the  credibility  of  the  witnesses,  and  the 
sufficiency  of  the  evidence.  Every  prisoner  at  the  bar  is 
entitled  to  have  charges  given,  which,  without  being  mis- 
leading, correctly  state  the  law  of  his  case,  and  are  supported 
by  any  evidence,  howev  er  weak,  insufficient,  or  doubtful  in 
credibility.  The  charge  under  consideration  was  a  correct 
enunciation  of  the  law,  and,  being  supported  by  the  evidence, 
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its  refusal  must  operate  to  reverse  the  judgment  of  convic- 
tion.— McDaniel  v.  State,  76  Ala.  1. 

The  other  rulings  of  the  court  seem  to  us  to  be  free  from 
error. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  In  the  meanwhile,  the  prisoners  will  be  retained 
in  custody  until  discharged  by  due  process  of  law. 


Garden  v.  The  State. 

Indictment  for  Grand  Larceny, 

1.  Sufficiency  of  indictment;  description  of  money. — In  an  indictment 
for  larceny,  the  articles  stolen  being  described  as  **  one  ten-dollar  bill, 
and  one  five-dollar  bill,  in  money  of  the  United  Spates  of  America,  of 
the  value  of  fifteen  dollars,  the  personal  property  of  T.  P.,*'  this  is 
sufficiently  certain  and  definite  without  more ;  and  an  additional  aver- 
ment, that  a  more  particular  description  is  to  the  grand  jury  unknown, 
may  be  rejected  as  surplusage. 

From  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  S.  E.  Greene. 

The  indictment  in  this  case  charged  that  the  defendant, 
Henry  Carden,  "  feloniously  took  and  carried  away,  from  the 
person  of  Tom  Powell,  one  ten-dollar  bill,  and  one  five-dol- 
lar bill,  in  money  of  the  United  States  of  America,  a  more 
particular  description  of  which  is  to  the  grand  jury  unknown, 
the  same  being  of  the  value  of  fifteen  dollars,  and  the 
personal  property  of  said  Tom  Powell."  The  bill  of  excep- 
tions states  that  the  defendant  demurred  to  the  indictment, 
and  that  his  demurrer  was  overruled ;  but  the  judgment-entry 
only  recites  that  the  trial  was  on  issue  joined  on  the  plea  of 
not  guilty.  On  the  trial,  Powell  having  testified  to  the  loss 
of  his  money,  and  stated  circumstances  tending  to  criminate 
the  defendant,  added:  ''Both  of  the  bills  were  green-hacks, 
I  know  that  fact,  and  have  knewn  it  all  the  time."  Defend- 
ant's counsel  then  asked  the  witness,  *'What  did  you  tell  the 
grand  jury  about  it?"  The  court  sustained  an  objection  to 
this  question,  and  the  defendant  excepted.  The  defendant 
also  requested  several  charges  to  the  jury,  based  on  the 
assumption  that  the  grand  jury  knew,  or  by  due  diligence 
might  have  known,  a  more  particular  description  of  the 
money ;  and  he  excepted  to  the  refusal  of  these  charges. 

Vol.  lxxxix. 
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Wm.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J.— When  the  larceny  charged  is  of  bills 
intended  to  circulate  as  money,  the  description  may  be  gen- 
eral; and  em  indictment  w]^ich  describes  them  by  kind, 
denomination  and  value,  is  sufficient.  The  indictment 
charges  defendant  with  having  feloniously  taken  and  carried 
away,  "from  the  person  of  Tom  Powell,  one  ten-dollar  bill, 
and  one  five-dollar  bill,  in  the  money  of  the  United  States 
of  America,"  of  the  value  of  fifteen  dollars.  This  descrip- 
tion designates  bills  circulating  as  money  by  authority  of  the 
General  Government,  and,  ex  vi  termini^  the  kind  or  species 
of  currency — national  paper  currency.  It  identifies  the 
things  stolen,  and  shows  them  to  be  subjects  of  larceny. 
The  kind,  denomination  and  value  are  sufficiently  averred. 
Sallie  t?.  State,  39  Ala.  691;  Grant  v.  State,  55  Ala.  201; 
Levy  V.  State,  79  Ala.  259. 

The  description  in  the  indictment  being  sufficient,  whether 
a  more  particular  description  was  to  the  grand  jury  unknown, 
becomes  an  immaterial  inquiry.  Such  an  averment  in  an 
indictment,  sufficiently  describing  the  things  stolen,  must  be 
regarded  surplusage.  The  court  did  not  err  in  the  refusals 
to  charge  as  requested  by  defendant,  nor  in  the  rulings  on 
the  admissibility  of  evidence. 

Affirmed. 


Toole  V.  The  State.  irra, 

^il 18 

Indictment  for  Selling  Spirituous  Liquors,  contrary  to  Law. 

1.  Indictments  in  City  Court  of  Anniston.—An  indictment  which,  as 
the  record  shows,  was  preferred  hy  a  grand  jury  drawn,  summoned  and 
organized,  "  according  to  law,"  by  the  City  Court  of  Anniston,  is  not 
demurrable  because  the  name  of  Calhoun  county  is  stated  in  the  cap< 
tion,  and  it  purports  to  be  found  by  the  grand  jury  "of  said  county;'* 
nor  because  it  does  not  allege  or  show  on  its  face  that  the  offense  was 
committed  within  the  territorial  area  of  which  that  court  has  juris- 
diction. 

From  the  City  Court  of  Anniston. 
Tried  before  the  Hon.  B.  F.  Cassady. 
The  indictment  in  each  of  these  two  cases  was  returned 
into  court  on  the  18th  October,  1889;  was  signed  by  *'X  H, 
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King^  solicitor  of  the  City  Court  of  Anniston,"  and  was  in 
the  following  words:  "The  State  of  Alabama,  Calhoun 
County;  City  Court  of  Anniston,  October  Term,  1889.  The 
grand  jury  of  said  county  charge,  that  Harry  Toole,  before 
the  finding  of  this  indictment,  sold  spirituous,  vinous,  or 
malt  liquors,  without  a  license^  and  contrary  to  law ;  against 
the  peace,"  &c.  The  record  in  each  case  shows,  also,  the 
orders  and  proceedings  had  in  said  City  Court  in  the  matter 
of  drawing  and  organizing  the  grand  jury  by  which  the 
indictments  were  found.  The  defendant  demurred  to  each 
of  the  indictments,  on  these  grounds:  (1)  because  it  does 
not  show  that  defendant  is  indicted  for  any  offense  com- 
mitted within  the  jurisdiction  of  said  court;  (2)  because  the 
caption  of  the  indictment  is  Calhoun  County^  and  it  is 
nowhere  shown  that  the  offense,  if  any,  was  committed 
within  the  jurisdiction  of  said  court;  (3)  because  the  indict- 
ment shows  that  it  was  found  by  the  grand  jury  of  said 
county,  and  this  court  has  no  authority  to  try  an  indictment 
found  by  such  grand  jury;  (4)  because  the  indictment 
shows  that  this  court  has  no  jurisdiction  of  the  offense 
charged.  The  court  overruled  the  demuiTer,  and  the  defend- 
ant then  pleaded  not  guilty. 

Gordon  Macdonald,  for  the  appellant,  cited  1  Bishop's 
Orim.  Pro.,  §99,  Ed.  1866;  1  Chitty's  Crim.  Law,  197; 
McBride  v.  State,  10  Humph.  615;  Com.  v,  Richards,  1  Va. 
Cases,  1;  Com,  v.  Taylor,  2  Ih.  94;  2  Hawk.  P.  C.  166;  Cro. 
Jac.  276 ;  Reeves  v.  State,  20  Ala.  33 ;  Ooodloe  v.  State, 
60  Ala.  73. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — These  cases  involve  the  same  ques- 
tions, and  were  submitted  together.  The  demurrers  to  the 
indictments  were,  in  our  opinion,  properly  overruled.  The 
record  in  each  case  suflSciently  shows  that  the  grand  jury 
which  preferred  the  indictments  was  the  grand  jury  of  the 
City  Court  of  Anniston.  It  appears  that  this  jury  was 
ordered  to  be  summoned  by  said  court;  that  the  original 
venire  facias  was  issued  out  of  said  court,  executed  by  the 
sheriff j  and  returned  into  said  court;  that  the  jury  was 
"according  to  law"  sworn,  impanelled,  and  charged  by  said 
court;  and  that  the  indictments  were  returned  into  said 
court,  signed  by  the  solicitor  thereof,  with  all  the  necessary 
Vol.  lxxxix. 
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and  proper  indorsements.  The  presumption  of  law,  on  these 
facts,  is,  that  the  grand  jury  confined  its  investigations  to 
the  territory  over  which  the  City  Court  had  jurisdiction ;  and 
this  presumption  is  not  rebutted  by  the  captions  of  these 
indictments,  which  are  in  the  usual  form,  reciting  State, 
county  and  court,  to-wit:  "The  State  of  Alabama,  Calhoun 
County,  City  Court  of  Anniston,  October  Term,  1889" ;  nor 
by  the  statements  of  the  indictments  themselves,  that  "the 
grand  jury  of  said  county  charge,"  &c.  The  reasonable, 
fair  and  necessary  intendment  of  all  this  is  no  more  or  less 
than  that  the  grand  jury  of  said  City  Court,  acting  in  and 
for  that  part  of  the  county  covered  by  the  territorial  juris- 
diction of  that  court,  find  and  prefer  the  indictments. 

Nor  was  it  necessary  that  the  indictments  should  have 
laid  the  venue  of  the  offenses  charged  within  that  part  of 
Calhoun  county  of  which  the  City  Court  has  jurisdiction. 
The  Code,  with  reference  to  the  statement  of  venue  in  in- 
dictments provides:  "  It  is  not  necessary  to  allege  where  the 
offense  was  committed;  but  it  must  be  proved  on  the  trial  to 
have  been  committed  within  the  jurisdiction  of  the  county  in 
which  the  indictment  is  preferred." — Code,  §  4374.  The  act 
creating  the  City  Court  of  Anniston  applies  to  that  court 
and  its  proceedings  all  general  laws  of  the  State  applicable 
to  Circuit  Courts,  except  as,  and  to  the  extent,  the  same  are 
changed  by  said  act. — Acts  1888-9,  pp.  564,  et  seq.  We 
see  no  reason  why  the  section  quoted  should  not  emd  does 
not  obtain  with  respect  to  an  indictment  preferred  in  that 
court,  so  far  as  to  avoid  the  necessity  of  an  averment  that 
the  offense  charged  was  committed  within  its  territorial 
jurisdiction.  The  act  does  not  alter  the  general  lasr  in  this 
regard.  Its  limitation  of  the  court's  jurisdiction  to  a  part 
of  the  county  of  Calhoun,  has  no  other  effect  than  to  require 
proof  of  the  commission  of  the  crime  within  that  part,  in- 
stead of  within  the  county,  as  would  be  the  case  if  the  juris- 
diction extended  to  the  whole  county. 

The  other  questions  presented  by  this  record  have,  at  this 
term,  been  determined  adversely  to  the  position  taken  by 
the  appellant — Olmstead  v.  State,  ante,  p.  16. 

The  judgment  of  the  City  Court  is  affirmed. 
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jg  ^1  Malachi  v.  The  State. 

184 

Indictment  for  Murder, 

137    as  1.    Severance, — Several  persons  being  jointly  indicted  for  murder, 

1?7 ee  and  a  seveiance  granted  to  two  of  them,  so  that  they  might  be  tried 

together,  but  apart  from  the  others  (Code,  §  4451),  any  further  sever- 
ance as  between  them,  asked  at  a  subsequent  term,  is  matter  of  discre- 
tion with  the  presiding  judge,  and  its  refusal  is  not  revisable  on  error. 

2.  Peremptory  challenges  in  capital  case. — Under  the  general  statute 
regulating  tht^  number  of  peremptorj'  challenges  in  criminal  cases 
(Sess.  Acts  1888-9,  p.  78,  §  2),  which  is  of  force  in  Jefferson  county, 
when  two  defendants  are  jointly  on  trial  for  a  capital  offense,  neither 
one  of  them  can  claim  more  than  eleven  peremptory  challenges. 

3.  Photographs  of  the  deceased  are  admissible  as  evidence,  being 
proper  aids  to  identification. 

4.  Testimony  of  accomplice^  ivith  corroborating  evidence. — While  a  con- 
viction of  felony  can  not  be  had  on  the  testimony  of  an  accomplice, 
''unless  corroborated  by  other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense"  (Code,  §  4476),  it  is  not  neces- 
sary that  the  corroborating  evidence  should  refer  to  any  particular 
statement  or  fact  testified  to  by  the  accomplice. 

6.  Same;  possession  of  stolen  goods. — When  a  larceny,  burglary, 
arson,  robbery,  or  murder  with  robbery,  has  been  committed,  and  some 
of  the  goods  stolen  at  the  time  are  soon  afterwards  found  in  the  posses- 
sion of  a  person  who  does  not  satisfactorily  explain  how  he  acquired 
them,  a  presumption  of  guilt  arises  against  him,  not  as  a  matter  of  law, 
but  as  a  matter  of  fact,  more  or  less  strong  according  to  the  length  of 
time  which  has  elapsed  and  other  attendant  circumstances,  to  be  de- 
termined by  the  jury ;  and  thou|:h  the  possession  may  not  be  so  recent 
as,  of  Itself,  to  justify  a  conviction,  it  may  amount  to  a  sufficient  cor- 
roboration of  the  testimony  of  an  accomplice. 

6.  Same;  case  at  bar. — In  this  case,  a  prosecution  for  murder,  an 
accomplice  having  testified  to  the  defendant's  active  participation  in 
the  robbery  and  murder  of  the  dect^ased ;  and  an  overcoat  found  in  his 
possession  when  arrested,  three  months  afterwards,  being  identified  by 
other  witnesses  as  the  property  of  the  deceased,  while  the  defendant 
and  his  witnesses  swore  to  his  ownership  of  it  for  some  time  prior  to 
the  homicide ;  held,  that  the  possession  of  the  overcoat,  if  the  jury  were 
fully  satisfied  that  it  belonged  to  the  deceased,  was  not,  of  itself,  suffi- 
cient to  authorize  a  conviction,  but  might  be  sufficient  corroboration  of 
the  testimony  of  the  accomplice  to  authorize  them,  if  they  believed  his 
testimony,  to  find  a  verdict  of  guilty. 

7.  Charge  in  writing  on  request;  subsequent  oral  remarks. — In  a  crim- 
inal case,  the  court  having  charged  the  jury  in  writing,  on  request  of 
the  defendant  (Code,  §  2755),  and  the  defendant  thereupon  excepting 
'*to  that  portion  of  the  charge  which  undertakes  to  state  the  facts  and 
theories  as  proved  or  claimed  on  the  part  of  the  prosecution  and  defense 
respectively,"  the  court  replied  orally,  *'I  have  not  attempted  to  state 
what  the  facts  are,  but  simply  what  is  claimed,'*  to  which  remark  de- 
fendant excepted,  because  it  was  not  in  writing.  Heldy  that  the  remark 
was  not  in  the  nature'of  a  charge,  and  was  not  erroneous. 

8.  Indefinite  exception  to  part  of  charge, — An  exception  to  a  part  of 
Vol.  lzzziz. 
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the  general  charge  given  bv  the  court,  not  specifying  with  precision  the 
particular  portion  intended,  can  not  avail ;  as,  ''to  all  that  part  which 
relates  to  a  corroboration  of  the  evidence  of  the  accomplice  by  subse- 
quent facts  developed  in  the  case ;''  or,  "to  all  that  portion  of  the  charge 
which  undertakes  to  state  the  facts  and  theories  as  having  been  proved 
or  claimed  on  the  part  of  the  State  and  the  defendant  respectively." 

Fbom  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  Sam.  E.  Gbeene. 

The  defendant  in  this  case,  Lindsey  Malachi,  was  indicted, 
jointly  with  Ben.  Elzy,  Lawrence  Johnson,  Gilbert  Lowe, 
and  Henry  Joe,  for  the  murder  of  John  W.  Meadows,  "by 
striking  him  with  a  stone,  or  rock,  or  by  some  means  un- 
known to  the  grand  jury."  A  severance  having  been 
granted,  Malachi  and  Joe  were  jointly  tried,  separate  and 
apart  from  the  others,  each  pleading  not  guilty.  On  the 
evidence  adduced,  the  court  directed  an  acquittal  as  to  Joe, 
while  Malachi  was  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  the  penitentiary  for  life.  Gilbert  Lowe 
was  separately  tried,  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  be  hanged ;  and  the  judgment  having  been 
affirmed  by  this  court  {Lowe  v.  State,  88  Ala.  8),  the 
sentence  was  duly  executed.  Ben.  Elzy  pleaded  guilty,  and 
was  examined  as  a  witness  for  the  .  prosecution  on  the  trial 
of  Malachi  and  Joe.  According  to  his  testimony,  the  mur- 
der was  committed  on  the  night  of  December  31st,  1888,  or 
the  next  night,  all  five  of  the  persons  indicted  being  present, 
aiding  and  abetting.  He  said,  in  substance,  that  while  they 
were  standing  together  at  a  street  comer  in  Birmingham  on 
that  night,  Meadows  passed  by,  and  asked  "where  he  could 
find  a  woman" ;  that  one  of  the  party  answered,  "Over  on 
Bed  Mountain,"  and  he  went  on  in  that  direction;  that  they 
followed  in  the  same  direction  some  time  afterwards,  found 
Meadows  lying  asleep  on  the  ground,  robbed  and  murdered 
him,  and  threw  his  body  into  a  small  sink-hole,  or  depressed 
place  by  the  road-side,  where  it  was  found  on  the  1st  Feb- 
ruary, a  month  afterwards.  When  found,  the  body  was 
partly  decayed  and  mutilated,  and  was  clothed  only  with  an 
under-shirt  and  pair  of  drawers.  When  the  defendant  was 
arrested,  in  April,  1889,  an  overcoat  was  found  in  his  pos- 
session, which  was  identified  by  several  witnesses  for  the 
prosecution  as  having  belonged  to  the  deceased,  while  wit- 
nesses for  the  defendant  testified  to  his  possession  of  it  some 
time  before  the.  murder  was  committed.  The  questions 
raised  in  connection  with  this  overcoat,  as   to  its  force  and 
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effect  as  evidence,  are  shown  by  the  charges   asked  and  re- 
fused. 

Ben.  Elzy  testified,  also,  that  when  they  rifled  the  pockets 
of  the  murdered  man,  they  found  two  photographs,  one  of 
which  was  the  picture  of  a  woman ;  and  he  recognized  the 
photograph  exhibited  to  him,  as  one  of  the  two;  and  it  was 
also  recognized  by  Miss  Barton,  a  witness  for  the  prosecu- 
tion, as  a  picture  of  herself,  which  she  had  given  to  the 
deceased  the  last  time  she  saw  him.  No  objection  seems  to 
have  been  made  to  the  exhibition  of.  this  photograph  as  evi- 
dence, and  no  exception  was  reserved  in  reference  to  it.  But, 
during  the  examination  of  one  Mitchell,  a  witness  for  the 
prosecution  who  had  known  the  deceased  in  life,  and  had  seen 
the  dead  body  of  the  murdered  man,  a  photograph  was  shown 
to  him,  and  the  bill  of  exceptions  contains  tiiis  recital  in 
reference  to  it:  "Here  the  State  offered  to  show  the  witness 
a  photograph,  to  which  the  defendants  objected ;  which  ob- 
jection the  court  overruled,  and  defendants  excepted."  The 
witness  identified  the  photograph  as  that  of  Meadows ;  and  it 
was  also  identified  by  one  Loftin,  another  witness  for  the 
prosecution,  a  similar  exception  being  reserved  to  its  exhibi- 
tion to  him. 

On  the  commencement  of  the  trial,  during  the  organization 
of  the  jury,  Malachi  challanged  eleven  jurors  peremptorily, 
and  the  challenges  were  allowed ;  but,  when  he  challenged  the 
twelfth  juror,  the  court  refused  to  allow  the  challenge,  and 
he  excepted.  Joe  then  challenged  eleven  jurors  peremptorily, 
and  except,ed  to  the  refusal  of  the  court  to  allow  him  to 
challenge  a  twelfth. 

Before  the  argument  commenced,  the  defendant  requested 
the  court  to  charge  the  jury  in  writing;  and  at  the  conclusion 
of  the  charge  as  delivered  in  writing,  he  reserved  exceptions, 
which  are  thus  stated:  ''The  defendant  excepted  to  all  that 
portion  of  the  charge  which  relates  to  a  corroboration  of  the 
testimony  of  an  accomplice  by  subsequent  facts  developed  in 
the  case;  and  he  also  excepted  to  that  portion  of  the  charge 
which  undertakes  to  state  the  facts  and  theories  as  having 
been  proved  or  claimed  on  the  part  of  the  State,  and  also  on 
the  part  of  defendant.  The  court  then  stated  to  the  jury, 
orally,  'I  wish  the  jury  to  understand  that,  in  the  charge 
given  them  in  this  case,  I  have  not  attempted  to  state  what 
the  facts  are,  but  simply  what  is  claimed.'  To  this  the  de- 
fendant then  and  there  excepted,  on  the  ground  that  the  same 
was  not  in  writing." 
Vol.  lzxzix. 
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The  defendant  requested  several  charges  in  writing,  and 
duly  excepted  to  their  refusal.  The  first  and  second  charges, 
each,  was  a  general  charge  on  the  evidence,  and  the  others 
were  as  follows: 

(3.)  "Even  if  the  jury  believe  that  the  overcoat  found 
by  the  officers  in  the  possession  of  Malachi,  was  the  property 
of  the  deceased;  yet,  if  they  find  from  the  evidence  that  the 
homicide  was  committed  in  the  early  part  of  January,  1889, 
and  that  Elzy  failed  to  identify  the  overcoat  as  being  the  one 
in  the  possession  of  the  deceased,  and  that  the  coat  was  not 
found  in  Malachi^s  possession  until  after  April  1st,  1889, 
this  is  not  a  corroboration  of  Elzy's  testimony  such  as  is  re- 
quired by  law." 

(4. )  "If  the  jury  find  from  the  evidence  that  the  deceased 
was  Hlled  in  the  early  part  of  January,  1889,  having  in 
possession  the  overcoat  offered  in  evidence,  and  that  this  coat 
was  not  found  in  the  possession  of  Malachi  until  after  April 
Ist,  1889 ;  this  is  not  such  recent  possession  of  the  overcoat 
as  will  raise  a  presumption  of  the  defendant's  participation 
in  the  killing  of  the  deceased." 

(5.)  "Unless  Ben.  Elzy  identified  the  overcoat  offered  in 
evidence,  as  the  one  in  the  possession  of  the  deceased,  then 
any  evidence  that  defendant  had  in  possession  the  overcoat 
shown  to  have  belonged  to  said  Meadows,  would  be  no  cor- 
roboration of  Elzy's  evidence  on  that  point." 

(6.)  "From  the  evidence  in  this  case  there  arises  no  pre- 
sumption that  defendant  had  any  connection  with  the  crime 
charged,  even  if  the  jury  believe  that  the  overcoat  found  in 
his  possession  was  the  overcoat  of  the  deceased." 

(7.)  "Unless  the  State  has  satisfied  the  jury,  beyond  a 
reasonable  doubt,  that  the  overcoat  found  in  the  possession 
of  Malachi  was  in  the  possession  of  the  deceased  at  the  time 
he  was  murdered,  the  fact  of  defendant's  possession  of  it,  if 
so  found,  would  not  be  a  sufficient  corroborative  fact  to  war- 
rant defendant's  conviction;  but,  before  the  State  can  con- 
vict him  on  the  testimony  of  Elzy,  the  State  must  produce 
corroborative  facts,  other  than  the  possession  of  the  overcoat 
by  the  defendant,  even  if  the  jury  believe  that  the  coat  so 
found  was  in  fact  the  coat  of  Meadows." 

(8.)  "If  the  jury  believe  that  the  overcoat  found  in  the 
defendant's  possession  in  April,  1889,  was  the  coat  of 
Meadows,  the  deceased,  this  fact  would  not  be  a  sufficient 
corroboration  of  the  testimony  of  Elzy  to  warrant  conviction 
of  the  defendant ;  but  there  must  be  other  corroborative  facts, 
in  addition  to  the  possession  of  the  overcoat" 
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(9.)  "If  the  jury  do  not  believe  the  evidence  of  the  wit- 
ness Ben.  Elzy,  the  defendant  can  not  be  convicted." 

(10.)  "If  the  jury  do  not  believe  the  testimony  of  the 
witness  Ben.  Elzy,  and  if  they  find  there  is  no  other  evidence 
in  the  case  connecting  or  implicating  the  defendant  with  the 
crime  charged,  except  his  possession  of  the  overcoat,  then  he 
can  not  be  convicted." 

E.  T.  Taliaferro,  for  appellant,  argued  all  the  points  re- 
served, and  cited  the  following  authorities  on  the  main  point 
presented — the  defendant's  possession  of  the  overcoat  as 
evidence:  White  t\  Stale,  72  Ala.  195;  5  S.  W.  Rep.  906; 
1  Amer.  Digest,  774;  People  v.  Wong,  CaL  1885,  5  Crim. 
Defenses,  522;  72  N.  C.  482,  or  8  Crim,  Defenses,  523; 
State  V.  Walker,  41  Iowa,  217,  or  6  Crim.  D.  526;  Yates  v. 
State,  37  Texas,  202,  or  6  Crim.  D.  527;  People  v.  Noreyea, 
48  Cal.  123;  Galloway  v.  State,  41  Texas,  289;  Gablickv, 
State,  40  Mich.  292;  State  v.  Hale,  Oregon,  6  Crim.  D. 
532;  Whart.  Crim.  Ev.  §  758. 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  also 
argued  all  the  points  reserved,  and  cited  the  following 
authorities  as  to  the  necessary  corroboration  of  the  testimony 
of  an  accomplice:  Montgomery  v.  State,  40  Ala.  684; 
Lumpkin  v.  State,  68  Ala.  56 ;  Marhr  v.  State,  68  Ala.  580 ; 
People  V.  dough,  73  Cal.  348 ;  Com,  v.  Holmes,  127  Mass. 
424,  or  34  Amer.  Rep.  391;  Com,  v.  Price,  71  Amer.  Dec. 
671-8,  note;  Lockett  v.  State,  63  Ala.  5;  State  v.  Allen, 
57  Iowa,  431;  State  v.  Miller,  65  Iowa,  60;  State  v.  Deitz, 
67  Iowa,  220;  State  v,  Stanley,  48  Iowa,  221. 

STONE,  C.  J.— At  the  April  term,  1889,  of  the  Criminal 
Court  of  JefiFerson,  a  true  bill  was  found  and  returned  into 
court,  charging  five  persons — Jim  Williams,  alias  Ben. 
Elzy,  Lawrence  Johnson,  Henry  Joe,  Gilbert  Lowe  and 
Lindsey  Malachi — with  the  murder  of  John  W.  Meadows. 
On  May  14,  1889,  the  several  defendants  were  arraigned; 
one  of  then,  Ben.  Elzy,  pleaded  guilty,  and  all  the  others 
pleaded  severally  not  guilty.  On  May  23,  1889,  Lawrence 
Johnson  and  Gilbert  Lowe  moved  severally  for  a  severance, 
and  that  each  be  tried  alone;  which  motion  was  granted  by 
the  court.  On  the  same  day,  Lindsey  Malachi  and  Henry 
Joe  jointly  moved  that  they  be  allowed  a  severance  from  the 
other  defendants,  and  that  they  be  tried  together,  but  sepa- 
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rate   from    Johnson,    Elzy   and   Lowe.     This   motion   was 
granted 

The  trial  of  the  two  defendants,  Malachi  and  Joe,  was 
continued  to  the  October  term,  1889.  On  November  4, 1889, 
during  the  October  term,  the  Criminal  Court,  by  an  order, 
set  November  25, 1889,  for  the  trial  of  Malachi  and  Joe;  but 
they  were  not  tried  at  that  term.  On  November  28,  1889, 
each  of  the  defendants,  Malachi  and  Joe,  severally  moved 
the  court  to  be  allowed  to  withdraw  their  pleas,  and  to  move 
for  a  severance  in  trial  as  between  themselves.  This  motion 
was  overruled  by  the  court,  and  they  were  denied  the  right 
to  sever  further.  They  were  tried  together,  and  Malachi 
was  convicted,  and  Joe  acquitted.  This  presents  the  first 
exception  reserved.  We  hold  that  the  Criminal  Court  did 
not  err  in  this  ruling.  After  allowing  one  severance  to  these 
defendants,  and  after  granting  their  motion  as  made,  any 
further  indulgence  in  that  direction  would,  at  most,  be  discre- 
tionary with  the  presiding  judge — Code  of  1886,  §  4451 ; 
Kule  of  Practice,  86  Ala.  YUL 

The  trial  court  did  not  err  in  restricting  the  defendants 
each  to  eleven  peremptory  challenges  of  jurors. — Act  ap- 
proved February  28,  1889. — Sess.  Acts,  77-8;  Maxwell  v. 
Slate,  at  present  term. 

Nor  was  there  error  in  permitting  the  photographs  to  be 
put  in  evidence.  They  were  proper  aids  to  identification. 
K.  C.  M,  &  B.  R,  R,  Co.  V.  Smith,  at  present  term. 

Ben.  Elzy  was  the  only  witness  on  the  trial  of  this  case 
who  gave  positive  testimony  of  Malachi^  s  participation  in 
the  double  crime  of  robbery  and  murder  of  the  deceased. 
Without  his  testimony  there  could  have  been  no  conviction. 
He  was  a  confessed  accomplice  in  the  crime.  It  has  always 
been  considered  dangerous  to  convict  of  a  heinous  crime  on 
the  uncorroborated  testimony  of  an  accomplice;  and  empha- 
sizing the  sentiment,  our  statute — Code  of  1886,  §  4476 — 
declares,  that  "a  conviction  of  felony  can  not  be  had  on  the 
testimony  of  an  accomplice,  unless  corroborated  by  other  evi- 
dence tendiilg  to  connect  the  defendant  with  the  commission 
of  the  offense." 

There  was  outside  testimony  on  the  trial,  of  the  conduct 
and  various  conversations  of  defendant,  which  were,  no 
doubt,  relied  on  as  tending  to  prove  his  guilt.  These  were 
of  not  much  significance.  The  main  fact  relied  on  as  cor- 
roboration arose  and  was  presented  as  follows:  When  de- 
fendant wSpS  arrested  in  April,  1889,  an  overcoat  was  found 
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in  his  possession,  which  had  some  unusual  marks  and  peculi- 
arities about  it.  This  overcoat  was  produced  before  the 
jury,  and  witnesses  testified  that  it  was  the  overcoat  of  the 
deceased,  which  they  had  seen  him  wear  on  many  occasions. 
The  testimony  produced  by  the  State,  as  to  the  identity  of 
the  overcoat,  was  pretty  minute  and  full.  Against  this,  de- 
fendant testified  that  he  had  owned  the  coat  for  three  or  four 
years  before  the  homicide  was  committed;  and  he  produced 
many  witnesses  who  testified  that  they  had  seen  him  wear 
it,  some  fixing  the  date  as  far  back  as  three  or  four  years 
before  the  time  when  Meadows  was  last  seen  alive.  Mead- 
ows was  last  seen  alive  about  the  last  of  December,  1888. 
His  dead  body  was  found  about  February  1,  1889.  Only 
underclothes  were  on  or  about  the  body  when  found,  emd  the 
corpse  was  considerably  mutilated  and  decayed.  It  was, 
however,  very  fully  identified  in  several  ways. 

Ben.  Elzy,  the  accomplice,  testified  minutely  as  to  the 
killing,  he  being  present,  and  he  testified  to  facts  which 
clearly  prove  he  was  a  guilty  participant  in  the  crime.  If 
his  testimony  be  true,  it  was  a  suggestion  of  Malachi  which 
led  to  the  murder,  aft^r  Meadows  had  been  robbed.  He  did 
not  testify  that  Meadows'  clothes,  or  the  overcoat  was  taken. 
He  stated  that,  when  Meadows  approached  them,  he  had  on 
a  coat,  pants,  hat  and  shoes,  and  had  another  coat  thrown 
over  his  arm.  He  did  not  testify  it  was  an  overcoat,  and  he 
did  not,  in  any  way,  identify  the  overcoat  as  having  been  in 
the  possession  of  Meadows.  As  we  have  before  stated, 
neither  he  nor  any  one  else  made  positive  proof  that  any 
clothes  were  taken  from  the  person  or  body  of  Meadows ; 
and  it  was  thus  left  to  inference  how  it  was  that  the  body 
had  on  it  only  under  garments  when  it  was  found.  It  will 
be  observed  that  Malachi's  arrest,  and  the  discovery  of  the 
overcoat  in  his  possession,  occurred  more  than  three  months 
after  the  homicide  was  committed. 

On  the  question  of  corroborating  Elzy's  testimony  by  the 
fact  that  Meadow's  overcoat  was  found  in  Malachi's  possess- 
ion, the  defense  assumes  two  forms.  First,  that  Elzy  did 
not  identify  the  overcoat,  and  that  he  gave  no  material  testi- 
mony in  regard  to  it.  The  contention  is,  to  corroborate  the 
testimony  of  an  accomplice,  and  thereby  render  it  sufficient 
to  found  a  conviction  upon,  the  corroboration  must  be  of  some 
specific  fact  or  circumstance  to  which  the  accomplice  has 
testified.  We  think  this  is  too  narrow  a  view.  Corroborate 
means  to  strengthen,  to  make  stronger;  to  strengthen,  not 
Vol.  lxxzix. 
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the  proof  of  any  particular  fact  to  which  the  witness  has 
testified,  but  to  strengthen  the  probative,  criminating  force 
of  his  testimony.  And  under  our  statute,  the  corroborating 
testimony  must  tend  "to  connect  the  defendant  with  the 
commission  of  the  offense.  And  this,  at  last,  was  but  giving 
voice  to  the  common-law  rule. 

This  subject  has  been  very  largely  discussed. — Note  to 
§  4476  of  the  Code  of  1886;  1  Greenl.  Ev.  §§  34,  35,  and 
notes;  1  Amer.  &  Eng.  Encyc.  of  Law,  78  ei  seq.;  Note  to 
Com,  V.  Price,  71  Amer.  Dec.  671  et  seq.;  Lumpkin  v.  State, 
68  Ala.  56;  People  v.  Haynes,  55  Barb.  450;  People  v. 
Clough,  73  Cal.  348.  The  fullest  and  ablest  discussion  of 
the  question  which  has  been  called  to  our  attention  is  Com, 
V.  Holmes,  127  Mass.  424;  s.  c,  34  Amer.  Rep.  391,  and 
note.  The  opinion  was  by  Gray,  C  J.,  now  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United  States.  Among 
other  things,  he  said:  ''Evidence  which  tends  to  prove  the 
guilt  of  the  defendant  is  sufficient  by  way  of  corroboration, 
although  it  does  not  directly  confirm  any  particular  fact 
stated  by  the  accomplice ;  as,  for  instance,  evidence  of  the 
possession  of  stolen  goods,  by  one  indicted  for  stealing  or 
receiving  them."  In  Ross  v.  State,  74  Ala.  532,  the  corrob- 
oration was  not  of  any  particular  fact  testified  to  by  the  ac- 
complice. The  corroboration  relied  on  was,  first,  the  flight 
of  the  defendant,  and,  second,  proximity  and  opportunity  for 
committing  the  crime,  it  having  been  committed  at  an  unsea- 
sonable hour.  The  trial  court  left  it  to  the  jury  to  decide 
whether  these  two  facts  sufficiently  corroborated  the  testi- 
mony of  .the  accomplice  as  to  authorize  the  jury  to  convict 
upon  it  We  decided  there  was  no  error  in  this.  The  effect 
of  our  ruling  was,  that  while  the  corroboration  must  tend  to 
connect  the  defendant  with  the  commission  of  the  offense,  it 
need  not  refer  to  any  statement  or  fact  testified  to  by  the 
accomplice.     We  adhere  to  that  view. 

The  second  form  of  the  contention  makes  it  necessary  for 
us  to  determine,  whether  too  great  time  had  elapsed  between 
the  homicide  and  the  discovery  of  the  overcoat  in  defend- 
ant's possession,  to  authorize  its  submission  to  the  jury  as  a 
corroborating  factor. 

When  a  larceny,  robbery,  arson,  or  even  a  murder  with 
robbery,  has  been  committed,  and  soon  afterwards  goods 
which  were  stolen  at  the  time  the  crime  was  committed  are 
found  in  the  possession  of  one  not  having  the  rightful  cus- 
tody, there  is  a  presumption,  more  or  less  strong,  that  the 
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possession  was  a  guilty  possession,  and  that  the  custodian 
committed  the  crime,  of  which  the  acquisition  of  the  goods 
was  a  presumed  concomitant.  The  better  authorities  hold 
that  this  is  not  a  presumption  of  law,  but  one  of  fact  All 
agree,  however,  that  if  the  discovery  follow  close  upon  the 
crime,  the  duty  is  cast  on  the  custodian  ta  explain  how  he 
acquired  the  possession.  Failing  to  do  so  to  the  reasonable 
satisfaction  of  the  jury,  or  to  generate  a  reasonable  doubt  of 
his  guilt,  he  may  be  convicted,  on  this  evidence  alone,  of  the 
crime  of  which  the  theft  was  the  motive  or  concomitant. 
We  use  the  word  may  intentionally ;  for  it  is  a  question  for 
the  jury.  Mr.  Greenleaf,  vol.  1,  §  34,  thus  expresses  the 
principle:  "Possession  of  the  fruits  of  crime,  recently  after 
its  commission,  is  prima Jacie  evidence  of  guilty  possession; 
and  if  unexplained,  either  by  direct  evidence,  or  by  the  at- 
tending circumstances,  or  by  the  character  and  habits  in  life 
of  the  possessor,  or  otherwise,  it  is  taken  as  conclusive. 
This  rule  of  presumption  is  not  confined  to  the  case  of  theft, 
but  is  applied  to  all  cases  of  crime,  even  the  highest  and 
most  penal."— 1  Taylor's  Ev.  §  63;  Roscoe's  Cr.  Ev.  18,  19; 
Whart.  Cr.  Ev.  §  759.  White  t\  State,  72  Ala.  195,  as  well 
as  the  text  of  Wharton,  and  the  authorities  he  cites,  show 
that  the  presumption  is  one  of  fact  to  be  passed  on  by  the 
jury. 

What  is  the  precise  definition  of  the  adjective  recent,  as 
found  in  the  expression  of  the  principle  we  are  considering? 
In  Whitens  Case,  following  Wharton,  it  was  said  it  "is  inca- 
pable of  exact  or  precise  definition,"  and  that  it  varies, 
"within  a  certain  range,  with  the  conditions  of  each  particu- 
lar case."  In  England  this  question  has  often  arisen,  when 
possession  of  stolen  property  has  been  the  evidence  on  which 
it  was  sought  to  convict  such  custodian  of  the  theft  of  the 
property.  The  ruling  there  has  been,  when  the  larceny  was 
recent,  to  allow  the  simple  fact  of  such  possession,  if  unac- 
counted for,  to  be  considered  and  weighed  by  the  jury,  in 
determining  whether  they  would  convict  on  that  testimony 
alone.  On  the  other  hand,  if  the  larceny  was  not  recent, 
the  trial  judges  have  refused  to  permit  juries  to  convict,  or 
deliberate  on  such  unaided  testimony.  In  Harris^  Case^ 
8  Cox  Cr.  Ca.  333,  Channell,  B.  refused  to  let  the  jury  retire, 
when  the  discovery  of  the  stolen  property  was  six  months  after 
the  larceny,  and  ordered  a  verdict  of  not  guilty.  In  Pari- 
ridge's  Case,  7  C.  &  P.  551,  two  months  had  elapsed  between 
the  larceny  and  the  finding ;  for   certain   specified   reasons, 
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the  testimony  was  allowed  to  go  to  the  jury,  and  be  weighed 
by  them.     In  Adams^  Case,  3  C.  &  P.  160,  the  same  period 
of  two  months  had  elapsed,  and  Baron  Parke  took  the  case 
from  the  jury,  and  ordered  an  acquittal. 

If  the  only  testimony  against  the  defendant  was  the  find- 
ing of  the  overcoat  in  his  possession  more  than  three  months 
after  the  homicide,  we  should  think  it  wholly  insufficient  to 
justify  his  conviction  of  the  murder. 

That  is  not,  however,  the  form  in  which  the  question 
comes  before  us.  It  is  offered  not  as  sole  evidence  of  guilt, 
but  as  corroboration  of  the  testimony  of  Elzy,  the  accomplices 
Does  it  tend  to  connect  the  defendant  with  the  commission 
of  the  offense,  and  does  it  so  corroborate  the  testimony 
of  Elzy,  that  the  jury  is  thereby  convinced  beyond  a 
reasonable  doubt  that  Meadows  was  murdered,  and 
that  the  defendant  was  present,  aiding,  abetting,  or  con- 
senting to  the  murder?  Whether  the  overcoat  was  the 
property  of  Meadows,  was  one  of  the  severely  con- 
tested questions  on  the  trial.  Unless  the  jury  were  con- 
vinced to  a  moral  certainty  that  such  was  the  case,  then  it 
should  exert  no  influence  in  their  deliberations,  and  Elzy 
would  stand  uncorroborated.  This  was  a  question  for  the 
jury,  and  they  could  not  convict  unless  they  solved  it  in 
favor  of  the  State. 

In  Williams'  Case,  8  Iredell's  L.  R,  140,  that  able  jurist, 
Baffin,  C.  J.,  said:  "The  possession  of  a  stolen  thing  is 
evidence  to  some  extent  against  the  possessor,  of  a  taking 
by  him.  Ordinarily,  indeed,  it  is  stronger  or  weaker  in 
proportion  to  the  period  intervening  between  the  stealing 
and  the  finding  in  the  possession  of  the  accused;  and  after 
the  lapse  of  a  considerable  time  before  a  possession  is  shown 
in  the  accused,  the  law  "infers  not  his  guilt,  but  leaves  that 
question  to  the  jury  under  a  consideration  of  all  the  circum- 
stances.'' We  approve  this  language,  with  the  exception 
that  the  guilt  of  the  possessor,  however  strong  the  presump- 
tion of  fact  may  be  engendered  thereby,  never  rises  to  the 
dignity  of  a  presumption  of  law.  In  the  case  of  Slate  v. 
Rights,  82  N.  C.  675,  the  principles  of  Williams'  Case  were 
reaffirmed. — 1  Taylor  Ev.  §  140.  We  feel  safe  in  holding, 
that  the  testimony  in  relation  to  the  overcoat,  alleged  to 
have  been  found  in  the  possession  of  the  accused,  was  prop- 
erly submitted  to  the  jury,  on  the  inquiry  of  corroboration 
of  the  testimony  of  Elzy,  the  accomplice.  It  results,  that 
its  sufficiency  for  that  purpose  was  a  question  for  their  de- 
cision. 
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Before  entering  upon  the  argument  to  the  jury,  the  de- 
fendant requested  that  the  charge  of  the  court  be  given  in 
writing.  This  was  done.  At  the  close  of  the  charge,  de- 
fendant reserved  two  exceptions  to  it,  one  of  which  was, 
"to  that  portion  of  the  charge  which  undertakes  to  state  the 
facts  and  theories  as  having  been  proved  or  claimed  on  the 
part  of  the  state,  and  also  on  the  part  of  the  defendant." 
To  this,  the  court  replied  orally,  "I  have  not  attempted  to 
state  what  the  facts  are,  but  simply  what  is  claimed."  The 
defendant  excepted  to  this  statement,  because  it  was  not  in 
writing.  There  was  nothing  in  this.  The  remark  was  sim- 
ply a  reply  to  counsel,  and  neither  asserted,  nor  attempted 
to  assert,  a  legal  proposition  for  the  guidance  of  the  jury. 
It  was  in  no  sense  a  charge. 

There  was  nothing  in  either  of  the  exceptions  to  the  gen- 
eral charge,  for  two  reasons:  First ,  because  each  failed  to 
point  out  the  particular  part  or  parts  of  the  charge  excepted 
to. — 3  Brick.  Dig.  80,  §§  33  et  scq.  Second,  no  part  of  the 
general  charge  is  obnoxious  to  the  objections  urged. 

Under  the  principles  declared  above,  charges  asked  by 
defendant  from  1  to  8,  inclusive,  were,  each  and  all,  rightly 
refused. 

Charges  9  and  10  raise  the  question  of  the  proper  purpose 
and  scope  of  corroboration,  which  will  justify  a  conviction 
of  felony  on  the  testimony  of  an  accomplice.  Our  statute, 
as  we  have  seen,  requires  that  it  shall  tend  "to  connect  the 
defendant  with  the  commission  of  the  offense."  Whether 
the  overcoat  was  the  property  of  the  deceased,  and  whether 
it  was  about  his  person  at  the  time  he  lost  his  life,  were 
questions  for  the  jury.  If  that  body  found  each  of  these 
inquiries  in  favor  of  the  State,  with  that  measure  of  convic- 
tion required  in  criminal  cases,  then  the  tendency  of  that 
fact  was  to  connect  the  defendant  with  th^  commission  of 
the  ofiFense.  The  tendency  was  more  or  less  convincing, 
graduated,  among  other  matters  of  consideration,  by  the 
length  of  time  elapsing  between  the  homicide  and  the  dis- 
covery of  the  overcoat.  As  we  have  said  before,  it  did  not 
and  could  not  necessarily  prove  his  guilt, — owing  to  the 
length  of  time  before  the  discovery.  Hence,  if  the  discov- 
ered overcoat  had  been  the  only  criminating  testimony,  it 
was  not  enough.  Such  has  been  the  ruling  in  England,  and 
in  States  of  this  Union,  whose  utterances  we  respect,  and 
feel  it  our  duty  to  follow.  It  only  tended  to  connect  the 
Vol.  lxxxix. 
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accused  with  the  commission  of  the  homicide;  only  tended 
to  corroborate  the  testimony  of  Elzy,  the  accomplice. 

What  are  the  spirit  and  import  of  our  statute,  and  of  the 
English  rale?  What  is  it  that  must  be  corroborated,  to 
meet  the  requirements  of  the  statute?  Not  necessarily  any 
specific  fact  or  facts  to  which  the  witness  has  testified. 
This  we  have  considered  in  a  former  part  of  this  opinion. 
Nor  is  it  required  that,  of  itself,  it  shall  establish  the  guilt 
of  the  accused.  To  require  that,  would  be  to  render  the 
testimony  of  the  accomplice  unnecessary  and  redund- 
ant The  testimony  of  the  accomplice  is  not  self-sup- 
porting, and  to  authorize  conviction  upon  it,  it  must 
be  corroborated;  that  is,  its  credibility  must  be  strengthened; 
for,  unless  it  is  believed,  the  charge  is  not  made  good,  and 
there  can  be  no  conviction.  The  purpose  of  the  corrobora- 
tion, then,  is,  not  necessarily  to  prove  the  defendant  is  guilty, 
but  to  meet  the  requirements  of  the  statute — thus  convincing 
the  jury  that  the  testimony  of  the  accomplice  is  true,  and 
authorizing  them  to  found  their  conviction  upon  it.  If  it 
fails  to  produce  this  conviction,  then  the  accomplice's  testi- 
mony is  not  sufficiently  strengthened  to  found  a  verdict 
upon,  and  there  should  be  an  acquittal. — Marler^s  Case, 
68  Ala.  580. 

Charges  9  and  10  raise  the  precise  question  we  have  been 
considering.  '  They  assert  that  the  finding  of  the  overcoat 
in  defendant's  possession,  more  than  three  months  after  the 
homicide  was  committed,  is  not,  of  itself  and  unaided,  enough 
to  found  a  verdict  of  guilty  upon ;  and  unless  that  fact  so  far 
corroborates  the  testimony  of  Elzy  as  to  convince  the  jury 
he  testified  truly,  then  they  ought  to  acquit.  This  is  an 
exact  statement  of  the  legal  principle  involved,  and  of  the 
mental  process  by  which  it  is  to  be  worked  out  These 
charges  ought  to  have  been  given,  for  the  reason,  if  no 
other,  that  without  them  there  may  have  been  danger  that 
the  jury  would  believe  the  finding  of  the  overcoat  in  pos- 
session of  the  defendant  was  sufficient  evidence  to  convict 
upon. 

Reversed  and  remanded. 
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King  V.  The  State. 

Indictment  fcyr  Murder. 

1.  Competency  of  juror, — A  person  summoned  as  a  juror  in  a  prosecu- 
tion for  murder,  ^ho  heard  the  evidence  on  a  former  trial  or  investiga- 
tion, and  who  states  that  **  the  evidence  would  have  to  be  very  strong 
to  change  his  opinion" — that  it  **  would  be  a  pretty  hard  matter  to  set 
aside  the  evidence  he  had  based  his  opinion  on,"  but  that  he  "had  not 
made  up  his  mind  as  to  the  classification  of  the  killing,"  is  not  compe- 
tent as  a  juror  (Code,  M331),  because  he  has  a  fixed  opinion  which 
might  bias  his  verdict. 

2.  Threats  by  deceased.-'A  general,  indefinite  threat,  made  by  the 
deceased  the  night  before  he  was  killed,  not  mentioning  the  defendant, 
and  not  shown  to  have  reference  to  him — ,  as,  *'I  am  gom^  to  win  some 
money  to-night,  or  kill  some  son  of  a  bitch" — is  not  admissible  as  evi- 
dence for  the  defendant,  who  shot  and  killed  him  the  next  evening 
while  gambling. 

3.  Proof  of  character. — The  rules  of  evidence  governing  the  proof  of 
character,  both  on  direct  and  on  cross-examination,  are  stated  in 
Moulton  V.  Slate,  88  Ala.  116,  and  Morgan  v.  State,  88  Ala.  223;  and  the 
court  cites  these  cases  without  comment. 

4.  Charge  on  evidence,  as  to  defendant  being  at  fault. — Whether  the 
defendant  was  reasonably  free  from  fault  in  bringmg  on  the  difficulty, 
is  a  question  for  the  jury ;  and  when  there  is  any  evidence,  however 
weak,  tending  to  show  that  he  was  not  entirely  free  from  fault,  the 
court  should  leave  that  question  to  them. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

The  defendant  in  this  case,  Tom  King,  was  indicted  for 
the  murder  of  Tom  Popham,  by  shooting  him  with  a  pistol; 
was  convicted  of  manslaughter  in  the  first  degree,  and  sen- 
tenced to  the  penitentiary  for  the  term  of  five  years.  During 
the  organization  of  the  jury  for  the  trial,  the  name  of  E.  R. 
Quattlebaum  was  drawn,  and  he  was  asked  if  he  had  a  fixed 
opinion  which  would  bias  his  verdict;  to  which  he  answered: 
''Qualifiedly,  I  have;  that  is,  as  to  the  killing.  I  am  satis- 
fied as  to  that."  He  was  then  asked,  "Is  your  opinion  such 
that  it  would  bias  your  verdict?"  and  he  answered:  "I  think 
the  evidence  would  have  to  be  very  strong,  to  change  my 
opinion.  I  heard  the  previous  evidence  in  the  case,  and  I 
think  it  would  be  a  pretty  hard  matter  to  set  aside  the  evi- 
dence I  based  my  opinion  on.  As  to  the  classification  of  the 
killing,  of  course,  my  opinion  is  not  made  up."  The  juror 
being  then  challenged  for  cause  by  the  defendant,  his  exami- 
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nation  was  further  continued  by  the  court,  by  question  and 
answer,  as  follows:  Q,  "If  the  evidence  is  different  from 
what  you  have  heard  as  to  the  killing,  would  the  opinion  you 
now  have  in  any  way  bias  your  verdict,  or  could  you  lay 
aside  the  opinion  you  now  have,  and  try  the  case  fairly  and 
impartially  upon  the  evidence  alone,  without  the  opinion  you 
now  have  having  any  influence  whatever  upon  your  verdict; 
or  wotdd  the  opinion  you  now  have  in  any  way  influence 
your  verdict  one  way  or  the  other?"  A.  "Well,  I  think  it 
would  not  I  think  I  would  be  impartial  enough  to  render 
a  verdict  according  to  the  positive  evidence  in  the  case.  The 
only  thing  I  could  not  certify  to  would  be,  that  I  would  be 
unprejudiced  as  the  case  now  stands."  Q.  "Would  that 
prejudice  influence  you?"  A.  "As  far  as  it  goes,  I  think  I 
would  be  perfectly  free  to  set  aside  any  preconceived  idea  I 
have  in  regard  to  it,  with  sufficient  evidence  to  override  that 
present  conviction."  Q,  "Suppose  the  evidence  is  not  such 
as  you  have  heard,  and  there  should  be  any  conflict  in  the 
evidence,  as  between  what  you  have  heard  and  what  was 
Bwom  here,  and  it  had  fallen  short  simply  of  what  you  had 
heard;  then,  would  what  you  have  heard  lead  you  to  make 
up  any  gap  in  the  evidence?"  A.  "No,  sir;  I  think  I  could 
give  a  verdict.  I  am  not  prejudiced  at  all  in  the  case,  and 
would  be  perfectly  free  to  set  aside  any  evidence  that  I  have 
previously  heard,  with  evidence,  unquestionable  evidence." 
Q.  "Suppose  a  witness  got  on  the  stand  who  was  to  testify 
to  a  fact  which  was  different  from  the  fact  as  you  had  heard 
it;  and  suppose  the  State  should  put  upon  the  stand  a  wit- 
ness to  impeach  that  witness,  and  to  show  that  he  was  not 
worthy  of  belief;  would  you  allow  what  you  now  know  to 
have  any  influence  as  to  whether  the  witness  had  been 
impeached?"  A,  "I  would  not."  Q.  "You  would  try  it 
npon  the  evidence,  without  reference  to  what  you  know  ?" 
A.  "I  would."  The  court  then  held  the  juror  competent, 
and  overruled  the  challenge  for  cause;  to  which  ruling  the 
defendant  excepted,  and  challenged  the  juror  peremptorily. 
It  was  shown  on  the  trial  that  the  killing  occurred  on 
Sunday  night,  March  17th,  1889,  in  a  small  yard  in  the  rear 
of  the  engine-house  No.  8,  where  a  party  of  twelve  or  fifteen 
persons  were  gambling — "shooting  dice  for  money."  The 
game  was  played  on  a  small,  three-legged  table,  which  was 
propped  up  against  a  tree,  and  was  lighted  by  a  lamp  sus- 
pended from  one  of  the  limbs.  The  defendant.  King,  Wal- 
oott,  his  brother-in-law,  Ed.  Bussell  and  others  were  play- 
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ing,  when  Popham  came  in,  and  joined  in  the  game,  being 
at  the  time  under  the  influence  of  liquor;  and  he  bet  only 
small  sums,  until  he  lost  about  sixty  cents.  During  the 
further  progress  of  the  play,  $30  were  at  one  time  on  the 
table,  of  which  $5.00  belonged  to  King,  and  $15.00  to  Rub- 
sell ;  and  occasional  gusts  of  wind  blowing,  which  moved  or 
blew  the  money,  Popham  laid  his  hand  on  it.  King  at  onoe 
called  out  that  he  withdrew  his  bet,  saying,  "My  bet  is  off," 
or  words  to  that  effect.  Popham  then  said  to  him,  "Do  you 
mean  to  say  that  I  will  steal  your  money?"  to  which  King 
replied,  "  I  don't  know  about  that,"  or,  "  I  don't  know 
whether  you  will  or  not."  Popham  at  once  sprang  on  the 
table,  and  kicked  or  struck  at  King ;  but  the  table  was  over- 
turned, and  he  was  caught  and  held  by  Walcott.  While  he 
struggled  to  get  loose,  cursing  King,  and  shaking  his  fist  at 
him.  King  drew  his  pistol,  and  fired  twice,  each  shot  taking 
effect,  and  killing  Popham  in  a  few  minutes. 

Edgar  Harney,  or  Harding,  a  witness  for  the  defendant, 
testified  that,  at  12  o'clock  on  the  Saturday  night  before  the 
killing,  as  he  was  shutting  up  his  shop,  Popham  passed,  and 
he  heard  him  say  to  two  or  three  persons  whom  he  met  on 
the  side- walk,  "I  am  going  to  win  some  money  to-night,  or 
kill  some  son  of  a  bitch."  The  court  excluded  this  evidence, 
on  objection  by  the  State,  and  the  defendant  excepted. 
Several  other  exceptions  were  reserved  to  rulings  on  evi- 
dence, but  they  require  no  special  notice. 

The  defendant  requested  the  following  (with  other) 
charges  in  writing,  and  duly  excepted  to  their  refusal:  (1.) 
"Under  the  evidence,  if  all  believed,  the  defendant  did  not 
encourage  the  difficulty  after  it  had  been  commenced.'' 
(2.)  "The  evidence,  if  all  believed,  shows  that  the  defend- 
ant was  not  in  fault  in  bringing  on  the  difficulty  that  resulted 
in  the  death  of  Popham." 

Greg.  L.  &  H.  T.  Smith,  and  Sam.  B.  Browne,  for  the 
appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMEEVILLE,  J.— We  are  all  of  one  opinion,  that  the 
juror  Quattlebaum,  under  the  principles  laid  down  in  Long 
V.  The  Staie,  86  Ala.  36,  was  not  a  qualified  juror,  on  the 
ground  that  he  had  formed  a  fixed  opinion  as  to  the  guilt  or 
innocence  of  the  defendant,  which  would  bias  his  verdict. 
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Code,  1886,  §  4331.  He  had  heard  the  evidence  on  a  pre- 
vious investigation,  or  trial,  and  admitted  in  his  direct  ex- 
amination on  voir  dire,  that  he  thought  **the  evidence  would 
have  to  be  very  strong  to  change  his  opinion ;"  and  again, 
that  "it  would  be  a  pretty  hard  matter  to  set  aside  the  evi- 
dence he  had  based  his  opinion  on."  The  assertion  that  he 
had  not  made  up  his  mind,  as  to  the  "classification  of  the 
killing,"  was,  moreover,  an  implied  re-aflBrmation  of  the  fact 
that  he  had  formed  an  opinion  as  to  all  other  issues  involved. 
The  cross-examination  does  not,  in  oar  judgment,  remove 
the  disqualification  thus  made  to  appear,  especially  if  the 
evidence  upon  the  trial  should  be  substantially  the  same  as 
that  heard  by  the  juror  on  the  former  trial.  For  the  error 
of  refusing  to  sustain  the  challenge  to  this  juror,  the  judg- 
ment must  be  reversed. 

The  court  committed  no  error  in  excluding  the  testimony 
of  the  witness  Harney,  in  reference  to  the  threat  alleged  to 
have  been  made  by  Popham.  We  can  see  nothing  in  the 
evidence  justifying  the  inference  that  it  was  capable  of 
being  so  construed  as  to  have  any  reference  to  the  defendant 
If  he  had  killed  King  in  the  rencounter  with  him,  instead  of 
being  killed,  this  threat  would  not  have  been  competent  evi- 
dence against  him,  on  an  indictment  for  murder.  No  more 
is  it  admissible  in  the  present  case. — Eedd  v.  State,  68  Ala. 
492;  Jones  v.  State,  76  Ala.  8;  Ford  v.  State,  71  Ala.  386; 
Harrison  v.  State,  79  Ala.  29. 

,  The  rules  of  evidence  bearing  on  the  question  of  proving 
character,  both  on  the  direct  and  cross-examinations,  are 
fully  discussed  in  Moiilton  v.  The  State,  88  Ala.  116,  and  a 
proper  application  of  the  principles  settled  in  that  case  will 
avoid  all  difficulties  touching  this  branch  of  the  case  on 
another  trial.     See,  also,  Morgan  v.  State,  88  Ala.  223. 

We  think  the  court  did  not  err  in  declining  to  take  from 
the  jury  all  inquiry  as  to  whether  the  defendant  was  reason- 
ably free  from  fault  in  having  brought  on  the  difficulty, 
however  strongly  the  evidence  may  tend  to  establish  this 
fact.  The  conversation  between  defendant  and  the  deceased, 
according  to  the  version  of  one  or  more  witnesses  at  least,  is 
reasonably  susceptible  of  the  construction,  that  the  defendant 
impliedly  intimated  that  deceased  was  disposed  to  steal  his 
money,  when  he  put  his  hand  upon  it  at  the  gaming  table. 

The  questions  raised  by  the  other  charges  have  been  dis- 
cussed by  us  sufficiently  in  our  past  decisions ;  and  are  deemed 
to  be  too  well  settled  for  further  agitation. 
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The  judgment  is  reversed,  and  the  cause  remanded.     In 
the  meanwhile  the  defendant  will  be  retained  in  custody, 
until  discharged  by  due  process  of  law. 
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Maxwell  v.  The  State. 

Indictment  for  Murder, 

1.  Amendiiig  and  reviving  laws,  under  constitutional  provisions;  effect 
of  repealing  clause  re-enacted  in  amendaiory  law, — ^The  general  jury  Taw 
of  February  28th,  1887,  (Code  pp.  132-5,  note),  excepted  from  its 
operation  several  counties  named,  amons  which  were  Clay  and  Marengo, 
but  Jefferson  county  was  not  excepted.  At  the  next  session  of  the 
General  Assembly,  on  the  11th  February,  1887,  a  special  act  was  ap- 
proved, **to  expedite  the  trial  of  capital  cases  in  Jefferson"  (Sess.  Acts 
1888-9,  p.  324),  which  specified  the  number  of  peremptory  challeges  in 
such  cases,  and  contained  other  provisions  inconsistent  with  saidf  gen- 
eral jury  law.  On  February  28th,  1889,  a  subsequent  day  of  the  same 
session,  another  statute  was  enacted,  entitled  '*An  act  to  amend  sec- 
tions 3,  6,  13  and  17  of  said  general  jury  law  (/6.  77),  one  of  the 
amendments  specifying  the  number  of  peremptory  challenges  in  crimi- 
nal cases,  and  another  striking  out  the  names  of  Clay  and  Marengo 
from  among  the  excepted  counties ;  but,  in  the  section  making  this  last 
amendment,  the  17th  section  of  the  original  act,  as  thereby  changed, 
was  set  out  in  full,  containing  a  clause  repealing  *'all  laws  and  parts  of 
laws,  general  and  special,  conflicting  with  the  provisions  of  this  act." 
Held,  that  the  repealing  clause,  thus  re-enacted,  did  not  affect  any  of  the 
provisions  of  said  local  law  which  were  not  in  conflict  with  the  amend- 
atory law,  though  they  were  in  conflict  with  the  original  law,  but  did 
repeal  the  8th  section  thereof,  specifying  the  number  of  peremptory 
challenges,  because  it  was  inconsistent  with  said  amendatoiy  law ;  and 
in  declaring  the  repeal  of  this  section,  the  court  is  governed  by  the 
words  of  said  repealing  clause,  contrary  to  their  conviction  as  to  the 
legislative  intent. 

2.  Peremptory  challenges  in  capital  case,  in  Jefferson  county, — Under 
general  and  local  statutory  provisions,  as  construed  in  this  case  (Sess. 
Acts  1888-9,  pp.  77-9,  §  2;  pp.  324-6,  §  8),  a  defendant  on  trial  for  a 
capital  offense,  in  Jefferson  county,  is  entitled  to  twenty-one  peremptory 
challenges,  the  number  prescribed  by  the  general  law,  and  is  not  limited 
to  ten,  the  number  prescribed  by  the  local  law  of  prior  date. 

3.  Order  setting  day  for  trial;  presence  of  defendant  in  court. — The 
defendant  being  present  in  court  when  an  order  is  made  setting  a  day 
during  the  next  ensuing  term  for  his  trial,  and  making  no  objection 
thereto;  and  on  the  day  so  appointed,  he  being  personally  present,  an 
order  is  made,  without  objection  on  his  part,  that  the  case  be  passed 
until  a  future  named  day  of  the  term ;  the  cause  stands  regularly  for 
trial  on  that  day,  and  there  is  nothing  in  the  proceedings  of  which  the 
defendant  can  complain. 

4.  Drawing  special  jurors,  under  local  law, — Under  the  provisions  of 
the  local  law  governing  the  trial  of  capital  cases  in  Jefferson  county 
(Sess.  Acts  1888-9,  pp.  324-6),  the  presiding  judge  is  required  to  draw 
from  the  jury-box  the  names  of  not  less  than  fifteen  nor  more  than 
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twenty-five  perBons  as  special  jurors,  from  whom  he  shall  organize  a 
third  }wry,  which,  with  the  regular  juries  for  the  week,  shall  constitute 
the  venire  for  the  trial  of  any  capital  case  during  the  week ;  and  it  is 
expressly  declared  (^  7),  that  the  presence  of  the  defendant  in  court 
shall  not  be  necessary,  either  at  the  drawing  or  organizing  of  said  trial 

J'ury  to  complete  the  venire;  nor  can  his  absence  prejudice  him,  since 
le  can  assert  all  of  his  constitutional  rights  when  his  case  comes  on  for 
trial. 

6.  Discharge  of  juror  on  special  venire,  before  trial — In  organizing  the 
third  jury  under  said  local  law,  from  the  special  jurors  drawn  and 
summoned,  the  court  may,  for  good  cause  shown,  discharge  one  or  more 
of  them,  though  the  defendant  is  not  in  court  at  the  time ;  and  such 
action  is  not  a  reversible  error,  though  excepted  to  on  the  trial. 

6.  Objection  to  question  and  answer. — Objection  beinz  made  and  over- 
mled  to  a  question  calling  for  illevral  evidence,  ana  exception  duly 
reserved;  and,  the  answer  to  the  next  question  being  lesal,  motion  is 
made  to  "exclude  aaid  answers  from  the  jury,  as  illegal  and  irrelevant," 
which  motion  is  overruled  on  the  statement  of  the  opposite  attorney 
that  he  would  connect  it  with  other  evidence  which  would  render  it 
competent ;  the  benefit  of  the  first  exception  is  not  lost  because  the  sub- 
sequent motion  embraced  evidence  partly  legal,  nor  because.the  motion 
or  objection  was  not  renewed  after  the  failure  to  adduce  the  necessary 
connecting  proof. 

7.  Error  withoiU  injury  in  admission  of  illegal  evidence. — The  doctrine 
of  error  without  injury,  in  the  admission  of  illegal  evidence  against  ob- 
jection, is  applied  with  greater  strictness  in  criminal  than  civil  cases; 
if,  indeed,  the  decisions  have  not  established  the  rule,  that  it  will  never 
be  applied  except  where  it  affirmatively  appears  that  the  defendant  was 
benefitted  by  the  ruling  of  which  he  complains. 

8.  Insanity  as  defense;  burden  and  measure  of  proof. — When  insanity 
is  interposed  as  a  defense  in  a  criminal  case,  the  burden  of  proving  it, 
at  least  by  a  preponderance  of  the  evidence,  rests  on  the  defendant, 
and  a  reasonable  doubt  of  its  existence  does  not  require  a  verdict  in  his 
favor. 

9.  Plea  of  insanity,  with  not  guilty;  form  of  verdict;  charges  to  jury. 
Under  statutory  provisions  regulating  the  defense  of  insanity  in  crimi- 
nal cases  (Sess.  Acts  1888-9,  pp.  742-6),  that  defense  is  required  to  be 
interposed  by  special  plea,  ana,  if  sustained,  the  form  of  the  verdict  is 
prescribed — "not  guilty  by  reason  of  insanity'' ;  and  when  the  general 
issue  is  also  pleaded,  and  the  two  issues  are  submitted  and  tried  at  the 
same  time,  charges  based  on  the  defense  of  insanity,  but  claiming  a 
Terdict  of  "not  guilty,"  are  properly  refused,  because  misleading. 

Fbom  the  Criminal  Court  of  Jeflferson. 

Tried  before  the  Hon.  S.  E.  Greene. 

The  defendant  in  this  case,  John  T.  Maxwell,  was  indicted 
for  the  murder  of  John  B.  Bickles,  by  shooting  him  with  a 
gun  or  pistol;  pleaded  not  guilty,  and  a  special  plea  of  ''not 
guilty  by  reason  of  insanity" ;  was  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  the  penitentiary  for  life. 
The  indictment  was  found  on  the  8th  October,  1887.  The 
cause  was  continued  from  term  to  term,  until  October  5th, 
1889,  when,  as  the  minute-entry  recites,  "the  defendant 
being  present  in  person  and  by  attorney,"  it  was  ordered 
that  the  cause  "be  continued  until  the  next  term  of  this  court, 
and  Friday,  the  25th  day  of  October,  1889,  is  hereby  set  for 
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the  trial  of  said  case.  On  the  25th  October,  1889,  as  the 
minute-entry  of  that  date  recites,  the  defendant  being  present 
"in  person  and  by  attorney,"  it  was  ordered  that  the  cause 
"be,  and  the  same  is  hereby,  passed  until  Monday,  December 
2d,  1889."  When  the  cause  was  called  for  trial,  "at  2 
o'clock  p.  M.  on  said  2d  December,  1889,  the  defendant  ob- 
jected to  going  to  trial  on  this  day,"  as  the  bill  of  exceptions 
recites;  which  objection  the  court  overruled,  and  the  trial 
proceeded,  the  defendant  excepting. 

On  the  26th  November,  1889,  a  minute-entry  was  entered, 
in  these  words:  "It  appearing  to  the  court  that  there  are 
several  capital  cases  set  for  trial  in  this  court  during  the 
week  beginning  on  Monday,  December  2d,  1889,  the  judge 
of  this  court  proceeds  to  draw  publicly  from  the  jury-box,  as 
by  law  provided,  said  box  having  been  first  well  shaken,  the 
names  of  twenty-five  persons  to  complete  the  venire  for  the 
trial  of  capital  cases  during  said  week;  whereupon,  a  list  was 
immediately  made  by  the  clerk  of  the  court,  of  the  said 
names,  and  an  order  issued  to  the  sheriff  of  said  county  to 
summon  the  persons  so  drawn,  to  appear  and  serve  as  petit 
jurors  in  this  court,  on  Monday,  December  2d,  1889,"  setting 
out  the  order.  "It  is  further  ordered  by  the  court,  that  the 
sheriff  of  said  county  shall  serve  upon  each  of  the  defendants 
now  confined  in  jail,  charged  with  a  capital  offense  as  afore- 
said, and  whose  case  is  sefc  for  trial  during  said  week,  a  copy 
of  the  indictment  against  him,  together  with  a  list  of  the 
names  so  drawn  from  the  jury-box,  as  provided  by  law,  to 
complete  the  venire  for  the  trial  of  each  of  said  capital  cases, 
and  a  list  of  the  regular  jurors  as  drawn  by  the  commissioners 
to  serve  as  petit  jurors  for  the  said  9th  week  of  the  present 
term  of  this  court,  at  least  one  entire  day  before  the  day  set 
for  the  trial  of  each  of  said  causes." 

On  the  2d  December,  the  day  set  for  the  trial,  the  minute- 
entry  sets  out  the  sheriff's  return  showing  his  summons  of 
nineteen  out  of  the  twenty-five  persons  drawn  as  special 
jurors,  the  other  six  not  being  found,  and  that  he  had  served 
on  the  defendant,  on  the  26th  November,  a  list  of  said  twen- 
ty-five persons,  with  a  list  of  the  persons  composing  the  reg- 
ular juries  for  the  week,  as  drawn  by  the  jury  commission- 
ers, and  a  copy  of  the  indictment.  The  minute-entry  then 
recites  the  appearance  of  the  nineteen  persons  so  summoned; 
that  two  of  them  were  excused  by  the  court,  "upon  good 
and  sufficient  cause  being  shown,"  and  that  the  court  then 
proceeded  to  organize  a  third  jury  from  the  remainder;  and 
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some  of  the  regular  jurors  for  the  week  not  appearing,  and 
their  places  being  supplied  by  the  summons  of  others,  and 
one  of  them  being  excused  from  service,  because  he  had 
served  as  a  regular  juror  within  the  preceding  six  months, 
the  court  proceeded  to  organize  two  regular  juries  for  the 
week  out  of  those  remaining,  who,  with  said  jury,  should 
constitute  the  special  venire  for  the  trial  of  capital  cases 
during  the  week 

The  bill  of  exceptions  states  that  the  proceedings  had  on 
the  26th  November,  shown  by  said  minute-entry  of  that 
date,  "were  made,  had  and  done  in  the  absence  of  the  de- 
fendant, without  notice  to  him  or  his  counsel,  and  without 
his  knowledge  or  consent;"  and  that  the  proceedings  had  on 
the  2d  December,  as  shown  by  the  minute-entry  of  that  date, 
"were  made,  had  and  done  on  the  morning  of  that  day,  be- 
fore the  defendant's  case  was  reached,  or  in  any  way  called 
for  trial,  in  the  absence  of  defendant  and  his  counsel,  and 
without  their  knowledge  or  consent;"  and  it  is  further  stated 
that  the  proceedings  had  on  that  day,  "in  the  organization 
and  impanelling  of  said  juries,  were  not  known  to  defend- 
ant or  his  counsel  until  after  the  verdict  was  rendered  in 
said  cause."  These  errors  and  irregularities,  as  alleged, 
were  made  the  grounds  of  a  motion  for  a  new  trial,  and  also 
of  a  motion  in  arrest  of  judgment,  each  of  which  was  over- 
ruled. 

"On  the  trial,  the  State  introduced  witnesses  whose  testi- 
mony tended  to  show  that  the  defendant,  unlawfully  and 
with  malice  aforethought,  killed  John  Bickles  by  shooting 
him  with  a  gun,  on  the  morning  of  June  22d,  1887,  at  the 
village  of  Irondale  in  said  county,  near  which  place  the  de- 
ceased resided;!'  but  the  particulars  of  the  shooting  are  not 
stated.  The  defendant  introduced  several  witnesses  who 
testified,  in  substance,  that  his  wife  and  children  resided  in 
a  secluded  place  on  the  mountain  side,  about  ten  miles  from 
Birmingham,  and  sixteen  miles  from  Irondale,  having  no 
neighbors  nearer  than  a  half-mile,  while  he  was  employed  in 
Birmingham,  and  only  went  home  on  Saturday  evening; 
that  on  the  morning  of  June  11th,  1887,  the  deceased,  "who 
said  he  was  in  the  employment  of  the  Sloss  Steel  and  Iron 
Company,  and  was  looking  after  mineral  lands,"  was  seen 
in  the  neighborhood  of  defendant's  residence,  inquired  the 
way  to  the  house,  and  also  made  inquiries  about  the  defend- 
ant's absence  and  the  time  of  his  probable  return ;  and  his 
little  daughter,  about  nine  years  old,  testified  that  a  man, 
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whose  appearance,  as  described  by  her,  corresponded  with 
that  of  the  deceased,  came  to  the  house  about  noon  on  that 
day,  inquired  about  some  **land  numbers,"  and,  after  look- 
ing at  some  papers  shown  him  by  Mrs.  Maxwell,  said  some- 
thing to  her  in  a  low  tone  of  voice,  and  attempted  to  throw 
his  arms  around  her,  but  she  seized  a  pistol,  and  drove  him 
away.  This  was  all  the  testimony  in  reference  to  the  alleged 
assault. 

"On  cross-examination  of  one  of  the  defendant's  witnesses, 
the  prosecution  asked  him  if  a  certain  negro,  naming  him, 
had  not  lived  on  a  part  of  the  forty  acres  constituting  the 
homestead  of  defendant  and  his  wife,  and  set  up  claims  to 
the  same;  to  which  question  defendant  objected,  on  the 
grounds  of  irrelevancy  and  illegality ;"  which  objection  the 
court  overruled,  and  the  defendant  excepted.  "The  witness 
replied,  that  such  a  negro  did  live  on  said  land,  but  he  had 
never  heard  that  he  made  any  claim  to  it.  The  witness  said, 
in  answer  to  a  question,  that  the  land  was  mineral  land. 
The  defendant  then  moved  the  court  to  exclude  said  answers 
from  the  jury,  on  the  ground  that  the  same  was  illegal  and 
irrelevant  testimony ;  which  motion  the  court  overruled,  on 
the  statement  of  the  solicitor  that  he  would  connect  with 
other  evidence  that  would  render  it  competent;  to  which 
ruling  the  defendant  then  and  there  excepted." 

The  defendant  introduced  several  witnesses  who  testified 
to  his  singular  conduct  several  weeks  before  the  killing,  in- 
dicating aberration  of  mind,  afterwards  aggravated  by  the 
alleged  assault  on  his  wife;  and  his  family  physician  testified 
that,  in  his  opinion,  the  defendant  was  insane  at  the  time  of 
the  killing.  The  defendant  testified  in  his  own  behalf,  and 
*  said  that  from  the  time  his  wife  told  him  of  the  assault  on 
her,  when  he  reached  home  Saturday  night,  "up  to  the  time 
of  the  killing,  he  remembered  nothing,  except  that  he  was 
wandering  in  every  direction,  trying  to  find  the  man  who 
had  attempted  to  outrage  his  wifa" 

The  defendant  requested  the  following  chewges  in  writing, 
and  duly  excepted  to  the  refusal  of  each:    • 

(1.)  ''If  the  jury  believe  from  the  evidence  that  the  de- 
fendant, at  the  time  when  the  fatal  sho^s  were  alleged  to 
have  been  fired,  was  so  far  affected  in  his  mind  and  memory 
that  he  was  not  able  to  distinguish  right  and  wrong,  and 
had  not  knowledge  and  understanding  of  the  character  and 
consequences  of  his  acts,  and  power  of  will  to  abstain  from 
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it;  then  he  was  not  a  legally  responsible  being,  and  the  jury 
should  find  him  not  guilty." 

(2.)  "In  order  to  sustain  the  defense  of  insanity,  it  is  not 
necessary  that  the  insanity  of  the  accused  be  established  by 
a  preponderance  of  evidence;  if,  on  the  whole  evidence,  the 
jury  entertain  a  reasonable  doubt  as  to  the  sanity  of  the  ac- 
cused, they  must  acquit  him." 

(3.)  "While  the  law  presumes  every  man  to  be  sane, 
and  responsible  for  his  acts,  until  the  contrary  appears  from 
the  evidence;  still,  if  there  is  evidence  in  the  case  tending 
to  rebut  this  presumption,  sufficient  to  raise  a  reasonable 
doubt  upon  the  issue  of  sanity,  then  the  burden  of  proof  is 
on  the  State  to  show  by  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  was  sane  at  the  time  the  alleged 
offense  was  committed." 

(4.)  "To  warrant  a  conviction  in  this  case,  it  is  incum- 
bent on  the  State  to  establish  by  evidence  to  the  satisfaction 
of  the  jury,  beyond  a  reasonable  doubt,  the  existence  of 
every  element  necessary  to  constitute  the  crime  charged ;  and 
if  the  jury,  after  a  careful  and  impartial  examination  of  all 
the  evidence  in  the  cause  bearing  on  the  question  of  sanity 
or  insanity,  entertain  any  reasonable  doubt  of  the  defendant's 
sanity  at  the  time  of  the  alleged  offense,  they  should  give 
him  the  benefit  of  that  doubt,  and  acquit  him." 

(5.)  "Before  the  jury  can  convict  the  defendant  in  this 
case,  they  must  be  satisfied  beyond  a  reasonable  doubt,  and 
to  a  moral  certainty,  that  he  committed  the  act,  and  that  he 
has  not  established  his  plea  of  insanity  by  a  preponderance 
of  the  evidence." 

(6.)  "A  probability  that  the  defendant  was  insane  at  the 
time  of  firing  said  shots,  or  was  unable  to  distinguish  be- 
tween right  and  wrong  as  to  the  act  he  was  committing,  or 
had  not  the  will  power  to  control  him,  then  the  jury  must 
find  him  not  guilty." 

(7.)  "A  probability  of  the  defendant's  innocence  is  a 
just  ground  for  a  reasonable  doubt,  and  therefore  for  his 
acquittal." 

W.  J.  Cahalan,  C.  G.  Brown,  and  Thos.  H.  Watts,  for 
appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J.— The  act  of  February  28,  1887,  "to 
more  effectually  secure  competent  and  well  qualified  jurors 
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in  the  several  counties  in  this  State/'  undertook  to  establish 
a  general  jury  system  throughout  the  State,  and  was  made 
to  apply  to  all  the  counties  of  the  State,  with  a  proviso  ex- 
cepting from  its  operation  certain  named  counties,  among 
which  were  Clay  and  Marengo.  Jeif  erson  was  not  one  of  the 
excepted  counties.  The  seventeenth  section  of  the  act  is  in 
the  following  language:  "J5c  it  further  enacted.  That  sec- 
tion 4732  of  the  Code  of  Alabama,  and  all  other  laws  and 
parts  of  laws,  general  and  special,  conflicting  with  the  pro- 
visions of  this  act,  be,  and  the  same  are  hereby,  repealed; 
but  all  laws  now  in  force  in  relation  to  jurors,  their  drawing, 
selecting  or  qualification,  not  in  conflict  with  this  act,  are 
hereby  continued  in  full  force  and  effect.  But  the  provis- 
ions of  this  act  shall  not  apply  to  the  counties  of  Henry, 
Mobile,  Dallas,  Talladega,  Clay,  Marengo,  Cherokee,  Eto- 
wah, St.  Clair,  Coffee,  Dale,  Geneva,  Marshall  and  Mont- 
gomery." 

The  legislature,  at  its  next  session,  passed  an  act  ''to  ex- 
pedite the  trial  of  capital  cases  in  Jefferson  county,"  which 
was  approved  February  11,  1889.  This  act  provided  for  the 
drawing,  summoning  and  impanelling  special  jurors  for  the 
trial  of  capital  cases,  differing  in  several  respects  from  the 
mode  prescribed  in  the  general  law  referred  to,  prescribed 
the  number  of  peremptory  challenges  to  be  allowed  the  State 
and  defendant  respectively,  and  repealed  "all  laws,  general 
and  special,  in  conflict  with"  its  provisions,  and  expressly 
continued  in  full  force  and  effect  all  laws,  general  and 
special,  not  in  conflict. — Acts  1888-9,  p.  324.  The  effect  of 
this  statute  was,  of  course,  to  repeal  all  the  provisions  of  the 
act  of  1887,  which  were  in  conflict  with  it,  so  far  as  Jeffer- 
son county  was  affected  thereby. 

At  the  same  session  (1888-9)  of  the  General  Assembly, 
it  was  considered  that  the  act  of  1887  was  defective,  and 
needed  amendment  in  its  third,  sixth,  thirteenth  and  seven- 
teenth sections;  and  on  February  28,  1889,  an  act  "to  amend 
sections  3,  6,  13,  and  17  of  an  act  entitled  An  act  to  more 
effectually  secure  competent  and  well  qualified  jurors  in  the 
several  counties  of  this  State,"  was  passed.  The  changes 
made  by  the  amendatory  act  are  the  following:  Section  3 
of  the  original  act  required  that  jurors  should  be  selected 
from  the  male  residents,  &c.,  Ac,  "who  are  householders  or 
freeholders,"  <fec.  The  amendment  eliminates  the  words 
quoted,  and  allows  the  selection  to  be  made  without  reference 
to  householders  or  freeholders.     Section  6  of  the  original 
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act,  among  other  things,  provided  that  the  president  of  the 
board  of  jury  commissioners  should  keep  the  key  to  the 
jury-box,  and  the  amendment  requires  that  the  key  should 
be  deposited  with  thp  county  treasurer,  and  made  certain  ver- 
bal changes  to  accommodate  this  substantive  amendment  and 
harmonize  the  section.  Section  13  of  the  original  act,  while 
undertaking  to  deal  generally  with  the  subject  of  peremptory 
challenges,  failed  entirely  to  provide  the  number  of  such 
challenges  which  should  be  allowed  in  capital  cases,  and 
there  was  no  provision  on  this  point  in  the  act.  The  amend- 
ment merely  supplies  that  omission,  and  prescribes  that  the 
defendant  in  a  capital  case  shall  Have  twenty-one,  and  the 
State  fourteen  peremptory  challenges.  lo  effecting  each  of 
these  several  amendments,  the  sections  to  which  they  pertain 
were  re-enacted  and  published  in  full  agreeably  to  constitu- 
tional requirements ;  and  this  course  was  pursued  also  in  re- 
spect to  the  amendment  made  to  section  17  of  the  original 
act,  which  we  have  set  out  in  full,  above.  The  sole  change 
made  in  that  section,  aside  from  the  mere  verbal  one  inci- 
dent to  giving  the  section  of  the  Code  therein  referred  to 
the  number  it  bears  in  the  Code  of  1886,  was  effected  by 
omitting  the  counties  of  Clay  and  Marengo  from  among 
those  excepted  from  the  operation  of  the  act,  and  thus  bring- 
ing them  within  the  statute.  But,  in  reaching  this  result,  the 
whole  of  section  17  was  re-enacted,  including  its  repeal  of 
all  conflicting  laws,  "general  and  special." 

The  special  act  of  February  11,  1889,  was,  as  we  have 
seen,  in  conflict  with  the  act  of  1887  in  several  particulars, 
and,  in  so  far,  repealed  the  latter  as  to  Jefferson  county. 
The  amendatory  act  of  February  28,  1889,  is  in  conflict 
with  the  special  act  passed  at  an  earlier  day  of  the  same  ses- 
sion, in  the  one  particular  as  to  the  number  of  peremptory 
challenges  to  be  allowed ;  the  former  allowing,  as  we  have 
seen,  twenty-one  to  the  defendant,  and  fourteen  to  the  State; 
and  the  latter  only  allowing  the  defendant  ten,  and  the  State 
five.  If  section  3  of  the  amendatory  act,  which,  with  the 
exceptions  noted,  is  a  reproduction  and  re-enactment  of  the 
repealing  section  of  the  original  act,  is  to  receive  a  literal 
construction  and  enforcement,  its  effect  must  be  either  to  re- 
peal the  special  act  in  foto,  or  to  repeal  it  in  so  far  as  there 
is  a  repugnancy  the  one  to  the  other.  If  the  latter  result  is 
to  follow,  only  that  section  of  the  special  act  which  prescribes 
the  number  of  peremptory  challenges  in  capital  cases  shall 
be  stricken  down,  and  the  various  other   provisions  of  the 
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act  as  to  setting  such  cases  for  trial,  and  the  drawing,  sum- 
moning and  organizing  special  jurors  and  juries,  &c.,  &c., 
will  be  allowed  to  stand,  provided  these  provisions  are  capa- 
ble of  being  executed  without  the  repealed  section. 

Assaming  for  the  moment  that  all  other  provisions  of  the 
special  act  are  susceptible  of  operation  and  effect  in  the 
absence  of  that  section  which  is  in  conflict  with  the  amenda- 
tory general  statute,  the  first  inquiry  is,  whether  the  repeal- 
ing clause  of  the  latter  act  refers  to  statutes  inconsistent 
with  itself  only,  or  to  statutes  in  conflict  with  the  original 
act  of  1887  as  amended  by  it;  for,  if  the  latter  is  the  mean- 
ing we  are  to  give  to  the  repealing  clause,  it  is  very  evident 
that  no  part  of  the  special  act  can  stand,  since  all  of  its  pro- 
visions are,  to  a  greater  or  less  extent,  inconsistent  with  the 
act  of  1887.  We  do  not,  however,  undei-stand  this  to  be 
the  rule.  The  act  of  1887,  being  repealed  as  to  Jefferson 
county,  by,  and  so  far  as  in  conflict  with,  the  special  act,  the 
amendment  of  some  of  its  sections  did  not  have  the  effect  to 
revive  it  as  applicable  to  that  county,  except  in  those  parts 
of  it  which  were  so  amended  and  re-enacted.  The  fact  that 
a  repealed  statute  is  referred  to  in  a  subsequent  one,  the 
reference  not  being  intended  as  a  re-enactment,  will  not  give 
it  vitality;  and  "even  where  the  later  act  attempts  to  amend 
an  earlier  one,  previously  repealed  by  implication,  the  copy- 
ing parts  of  the  earlier  act  into  the  amendment  was  held  not 
to  re-enact  it." — Endlich  on  Statutes,  §  372;  SUngel  v, 
Nevel,  9  Ore.  62.  Moreover,  the  constitutional  requirement, 
that  "no  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred,  by  reference  to  its  title  only, 
but  so  much  thereof  as  is  revived,  amended,  extended,  or 
conferred,  shall  be  re-enacted  and  published  at  length,"  in 
our  opinion,  very  clearly  forbids  that  any  pewt  of  the  law  of 
1887,  which  had  been  repealed  by  the  act  of  February  11, 
so  far  as  Jefferson  county  is  concerned,  should  be  again 
brought  into  force  in  that  territory,  revived  in,  and  extended 
to  that  county,  without  the  re-enactment  and  publication  at 
length  of  such  parts  or  sections  of  the  original  law. — Bodgers 
V.  Torbut,  58  Ala.  523;  Stewart  v.  County  Commissioners, 
82  Ala.  209;  Judson  v.  Bessemer,  87  Ala.  240.  Our  con- 
clusion therefore  is,  that  both  the  fact  and  the  extent  of 
the  conflict  between  the  special  act  and  that  of  February 
28,  1889,  is  to  be  determined  by  a  reference  to  those  acts 
alone,  wholly  disconnected  with  the  act  of  1887,  original 
or  as  amended. 
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It  seems  clear,  too,  that  giving  to  the  repealing  clause  of 
the  amendatory  act  the  most  sweeping  effect  demanded  by 
its  very  letter,  it  can  not  be  construed  to  repeal  any,  or  any 
part  of  any,  law  not  in  conflict  with  that  act.  It  provides 
for  the  repeal  of  "all  laws  and  parts  of  laws^^  conflicting  with 
its  terms.  This  reference  to  parts  of  laws,  taken  in  connection 
with  the  further  provision,  that  all  laws  not  in  conflict  shall 
continue  in  full  force  and  effect,  can  mean  nothing  else  than 
that  such  parts  only  of  any  statute  are  repealed,  and  those 
parts  not  in  conflict  shall  be  unaffected.  And  this  we  under- 
stand to  be  the  rule,  whenever  the  purpose  or  the  effect  of 
repeal  is  to  destroy  conflicting  enactments,  even  where  no 
reference  is  made  to  *'parts  of  laws." — Abernathy  v,  Staie^ 
78  Ala.  411.  Of  course,  if  the  section  repealed  leaves  the 
statute  so  emasculated  as  that  it  can  not  be  executed,  the 
whole  law  falls,  and  its  former  field  of  operation  would  be 
covered  by  the  general  law.  We  see  no  reason,  however, 
why  the  special  law  under  consideration  may  not  stand,  and 
be  fully  executed  as  to  all  of  its  remaining  provisions,  with- 
out the  section  providing  for  the  peremptory  challenges, 
which  is  in  conflict  with  the  amendatory  act.  It  is  very 
true,  that  with  the  limited  number  of  special  jurors  provided 
for  in  the  special  act,  the  allowance  of  the  greater  number 
of  peremptory  challenges  which  is  provided  for  in  the  gen- 
eral law,  would  frequently  result  in  exhausting  the  venire 
before  a  jury  is  obtained.  But  this  result  might,  and  fre- 
quently does,  happen  under  the  general  law,  and  indeed  will 
happen  in  every  case  under  the  general  law,  where  the 
minimum  number  of  special  jurors  are  ordered,  and  both  tlie 
State  and  defendant  exhaust  their  peremptory  challenges. 
So  that  this  objection  is  one  of  degree  rather. than  of  kind, 
and  raises  a  question  of  convenience  rather  than  authority. 
And  when  such  deficiency  occurs,  whether  under  the  special 
or  the  general  law,  the  power  of  the  court  is  ample,  and  the 
same  in  either  case,  to  summon  a  sufiicient  additional  number 
of  special  jurors  for  the  trial  of  any  cause.  If,  therefore, 
the  special  law  is  affected  at  all  by  the  repealing  clause  of 
the  act  of  February  28,  1889,  it  is  only  to  the  extent  of  ex- 
pungiug  section  8  of  the  former,  and  authorizing,  instead  of 
the  number  of  challenges  prescribed  by  it,  the  larger  num- 
ber prescribed  by  section  2  of  the  later  act. 

2.  No  question  was  made  in  the  present  case  as  to  the 
number  of  peremptory  challenges  the  parties  or  either  of 
them  were  entitled  to.     Hence,  having  determined  that  no 
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part  of  the  special  law,  unless  it  be  section  8,  was  repealed 
by  the  subsequent  act  at  the  same  session,  the  exigencies  of 
this  case  do  not  require  that  we  should  go  further  and  de- 
cide whether  that  section  was  repealed.  Yefc  it  is,  perhaps, 
better  that  we  should  pass  upon  that  question,  in  view  of  its 
importance  in  the  administration  of  the  criminal  laws  in 
Jefferson  county,  and  the  probability  of  its  recurrence  in 
this  court,  if  not  settled  now.  Its  solution  would  involve  no 
difl&culty,  of  course,  if  the  repeal  relied  on  was  one  by  impli- 
cation. Such  repeals,  even  where  both  statutes  are  general, 
are  regarded  with  great  disfavor  in  the  law,  and  are  not  al- 
lowed except  in  cases  of  irreconcilable  conflict. — Endlich  on 
Stat.  §  210;  3  Brick.  Dig.  p.  750,  §§  47,  48.  And  in  no 
case  will  a  repeal  of  a  special  act  be  implied  from  an  incon- 
sistent general  law,  even  though  the  latter  expressly  repeal 
all  contravening  statutes. — Faust  v,  Huntsmlle,  83  Ala.  279. 
The  doctrine  was  thus  forcibly  stated  by  Black,  C.  J.,  in  a 
case  which,  like  the  present  one,  involved  a  statute  affecting 
a  county,  and  a  later  inconsistent  enactment  applying  to  the 
State:  "It  seems  to  be  well  setttled,  that  a  general  statute, 
without  negative  words,  can  not  repeal  a  previous  statute 
which  is  particular,  even  though  the  provisions  of  the  one  be 
different  from  the  other.  It  is  against  reason  to  suppose 
that  the  legislature,  in  framing  a  general  system  for  the 
State,  intended  to  repeal  a  special  act  which  the  local  cir- 
cumstances of  one  county  had  made  necessary." — Brotim  v, 
Couniy  Commissioners,  21  Pa.  St.  37.  And  the  presumption, 
as  between  general  laws,  as  well  as  the  rule  where  a  general 
and  a  special  law  conflict,  against  repeal  by  implication,  are 
strengthened  where,  as  in  this  case,  both  acts  are  passed  at 
the  same  session. — McFarland  t\  Stnie  Bank,  4  Ark.  146, 
4kll '^Ottawa  V,  LaSalle,  12  111.  339. 

But,  in  the  case  at  bar,  the  repeal  insisted  on  is  not  one 
by  implication  merely.  On  the  contrary,  there  is  an  com- 
pressed repeal  of  all  laws  and  parts  of  laws,  general  and 
special,  in  conflict  with  the  amendatory  act.  A  part  of  the 
special  act  is  so  in  conflict.  We  are  reasonably  satisfied 
that  the  legislature  did  not,  in  fact,  intend  to  repeal  the 
special  act,  or  any  part  of  it;  but  we  reach  this  conclusion 
aside  from,  and  even  in  spite  of,  any  expressions  the  law- 
makers have  used.  It  is  not  reasonable  to  suppose  that  they 
intended  the  amendatory  act,  which  had  abundant  field  for 
operation  outside  of  Jefferson  county,  to  repeal  a  special  act 
which  they  had  just  passed  for  that  county.     It  seems  clear, 
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too,  that  the  re-enactment  of  the  repealing  clause  of  the 
original  act  was  only  for  the  purpose  of  striking  the  coun- 
ties of  Clay  and  Marengo  out  of  the  proviso  thereto,  since 
that  was  the  only  change  made  in  its  phraseology,  and  it 
might  well  have  been  supposed,  in  view  of  constitutional  re- 
quirements, that  to  accomplish  this  purpose  it  was  necessary 
to  set  out  the  whole  section.  But,  however  clear  we  may  be 
as  to  the  actual  intent  of  the  legislature,  dissociated  from 
the  language  employed,  the  fact  remains,  that  that  language 
evinces  an  entirely  different  intent;  and  however  well  fis- 
sured we  may  be  that  its  use  was  inadvertent,  we  must  be 
guided  by  it  The  office  of  construction  is  to  ascertain  what 
the  language  of  an  act  means,  and  not  what  the  legislature 
may  have  intended.  ^^ Index  aniini  sermo.  The  court  knows 
nothing  of  the  intention  of  an  act,  except  from  the  words  in 
which  it  is  expressed,  applied  to  the  facts  existing  at  the 
time,  the  meaning  of  the  law  being  the  law  itself." — Ed- 
rick^  s  Case,  5  Rep.  118;  Logan  v.  Earl  Courtown,  13  Beav. 
22;  Reiser  v.  Saving  Fund  Asso.,  39  Pa.  St.  137. 

While  there  are  circumstances  under  which  the  meaning 
of  words  will  be  enlarged  or  restrained,  or  even  entirely  dis- 
regarded, when  the  intent  of  the  legislature,  as  gathered 
from  the  whole  act  and  other  acts  in  pari  materia,  renders 
it  necessary ;  it  would  require  a  stronger  case  than  is  involved 
here,  before  we  could  feel  authorized,  when  the  legislature 
in  terms  repealed  all  special,  or  parts  of  special  laws,  in 
conflict,  &c.,  to  say  that  they  mean  nothing  by  the  very 
plain  language  they  employ ;  and  this  though  we  might  be 
morally  certain,  aside  from  the  words,  that  the  particular 
result  was  never  in  fact  present  in  their  minds.  Of  such 
case  we  adopt  the  language  of  Lord  Campbell:  *'I  can  not 
doubt,"  says  his  Lordship,  "what  the  intention  of  the  legis- 
lature was ;  but  that  intention  has  not  been  carried  into  effect 
by  the  language  used.  It  is  far  better  that  we  should  abide 
by  the  words  of  a  statute,  than  seek  to  reform  it  according 
to  the  supposed  intention." — Coe  v.  Lawrence,  IE.  &  B. 
516.  Our  conclusion  is,  that  the  amendatory  act  repealed 
section  8  of  the  special  act,  which  prescribes  the  number  of 
peremptory  challenges  to  be  allowed  in  capital  cases,  and 
leaves  all  other  provisions  of  the  act  of  Feb.  11, 1889,  in 
full  force. 

We  have  considered  these  questions  more  exhaustively, 
perhaps,  than  was  necessary,  but  feel  justified  in  so  doing 
by  their  importance  in  this,  and  many  other  cases  arising  in 
11 
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the  county  of  JeflPerson,  and  also  because  the  able  arguments 
on  both  sides  merited  a  full  response  on  our  part. 

3.  Considering  this  case  under  the  special  act — section 
8  thereof  only  being  eliminated — we  find  no  error  in  the 
action  of  the  trial  court  in  overruling  defendant's  motion  in 
arrest  of  judgment,  or  in  its  rulings  on  these  same  points 
(or  some  of  them),  as  shown  in  the  bill  of  exceptions.  The 
contention  of  appellant,  that  a  time  was  fixed  for  the  trial  in 
his  absence,  is  not  supported  by  the  record.  It  affirmatively 
appears  that  he  was  present  on  September  5,  1889,  when  an 
order  was  made  setting  the  25th  day  of  the  ensuing  month 
for  his  trial ;  and  that  on  the  day  last  named,  the  prisoner 
again  being  present,  the  cause  was  formally,  by  an  order  of 
court,  ^'passed  until  Monday,  the  2d  day  of  December,  1889." 
We  know  of  no  legal  objection  to  the  right  and  power  of  a 
court  to  determine,  so  far  as  it  may  see  proper,  the  order  of 
business  at  an  ensuing  term ;  and  certainly  the  defendant 
could  not  have  been  put  at  a  disadvantage  by  reason  of  the 
fact,  that  at  the  September  term  of  the  Criminal  Court,  a 
day  was  fixed  in  the  next  term  for  his  trial.  It  would  seem, 
on  the  contrary,  that  it  was  in  his  interest,  and  to  his  benefit, 
that  he  should  be  apprized  of  the  time  of  his  trial  so  long 
in  advance  of  the  day  set,  and  thus  have  his  opportunities 
to  prepare  for  the  trial  enlarged.  The  day  of  trial  being, 
as  we  think,  regularly  and  properly  set,  the  order  of  Octo- 
ber 25th,  that  the  cause  be  passed  to  December  2d  follow- 
ing, can  be  reasonably  held  to  mean  nothing  other  than  that 
the  trial  should  be  deferred  to,  and  had  on  the  day  last 
named,  and  was  an  order  setting  that  day  for  the  trial. 
Mariin  v.  State,  77  Ala.  1. 

4.  The  special  act  dispenses  with  the  presence  of  the 
defendant,  both  at  the  drawing  and  organization  of  the  third 
jury  to  complete  the  venire  for  a  capital  case.  We  suppose 
the  objection  taken  to  the  action  of  the  court  with  respect  to 
this  matter  in  defendant's  absence,  proceeds  on  the  assump- 
tion that  the  special  law  was  not  of  force.  Anyway  the 
objection  is  untenable.  Abstractly  considered,  the  defend- 
ant has  no  more  right  to  be  present  at  the  drawing  and 
organization  of  these  special  jurors  than  when  the  regular 
jurors  for  the  week  of  his  trial  are  drawn  and  organized; 
and  his  absence  in  neither  case  can  prejudice  him,  since,  if 
present,  he  could  interpose  no  objection  to  the  proceeding. 
All    his  constitutional  rights   with  respect  to  these  jurors 
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he  is  afforded  an  opportunity  to  assert  when  his  case  comes 
on  for  trial. 

5.  These  considerations,  in  connection  with  the  fact  that 
the  special  law  was  of  force  and  applied  to  all  these  proceed- 
ings, serve  to  determine  all  the  grounds  of  the  motion  in 
arrest  of  judgment  against  the  defendant,  except  those 
which  bring  in  question  the  court's  action  in  discharging 
two  of  the  persons  drawn  for  the  special  venire  before 
defendant's  cause  was  called  for  trial,  and  also  one  who  had 
been  drawn  and  summoned  for  the  regular  juries  of  the 
week  The  act,  we  think,  impliedly  authorized  the  dis- 
charge of  such  persons  under  the  circumstances  shown ;  and 
if  it  does  not,  it  appears  to  be  well  settled,  that  the  dis- 
charge involves  no  reversible  error. — Fariss  v.  Slate, 
85  Ala.  1. 

6-7.  The  fact  that  a  certain  negro  "had  lived  on  a  part 
of  the  forty  acres  constituting  the  homestead  of  the  defend- 
ant and  wife,"  manifestly  had  no  bearing  whatever  on  any 
inquiry  disclosed  in  this  record ;  it  was  confessedly  wholly 
irrelevant.  Evidence  of  the  fact  was  objected  to ;  the  objec- 
tion was  overruled,  and  an  exception  duly  reserved.  After 
this,  the  same  witness,  in  answer  to  another  question,  stated 
that  the  homestead  tract  referred  to  was  mineral  land. 
Thereupon,  as  we  read  the  bill  of  exceptions,  the  defendant 
moved  to  exclude  both  this  and  the  answer  as  to  occupation 
by  the  negro;  and  this  motion  was  overruled,  "upon  the 
statement  of  the  State's  solicitor  that  he  would  connect  with 
other  evidence  which  would  make  it  competent."  Our 
opinion  is,  that  the  evidence  as  to  the  land  containing 
minerals  was  relevant  and  competent,  as  tending  to  account 
for  the  presence  of  the  deceased  at  defendant's  house  for  a 
legitimate  purpose,  it  having  been  shown  that  he  "was  look- 
ing after  mineral  lands"  for  the  Sloss  Steel  &  Iron  Co. 
The  motion  being  directed  both  against  this  testimony,  which 
was  legal,  and  that  about  the  residence  of  the  negro,  which 
was  illegal,  was  not  well  laid ;  and  the  defendant  could  not 
under  it  have  the  benefit  of  his  objection  and  exception  made 
and  reserved,  separately  and  independently,  to  the  testimony 
that  a  negro  had  lived  on  the  land.  And  this  objection  was 
not  obviated  by  the  solicitor's  undertaking  to  connect  it  with 
other  evidence  in  a  way  to  make  it  relevant.  That  under- 
taking, as  we  have  seen,  did  not  apply  to  this  evidence  alone, 
and  arose  after  the  defendant  had  fully  taken  and  perfected 
his  separate  exception.     It  follows  that  the  position  assumed 
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in  argument,  that  it  was  the  duty  of  the  defendtot,  the 
solicitor  having  failed  to  connect  this  evidence,  to  call  the 
court's  attention  to  the  fact,  and  again  move  to  exclude  it,  is 
not  tenable,  even  conceding  this  is  necessary  to  put  the  court 
in  error  in  respect  to  evidence  admitted  on  an  undertaking . 
of  this  kind,  which  we  do  not  decide ;  and  this  action  of  the 
court  upon  which  the  first  exception  was  based,  is  to  be  con- 
sidered wholly  aside  from  the  subsequent  statement  of  the 
solicitor,  involving  this  and  other  evidence.  So  considered, 
we  have  the  case  of  the  admission  against  objection  of 
palpably  irrelevant  testimony.  It  may  be,  indeed,  it  is 
highly  probable,  that  this  evidence  did  not  prejudice  the 
defendant.  Nay  further,  we  are  utterly  unable  to  see  that  it 
did  or  could  have  worked  him  injury.  But,  on  the  other 
hand,  we  can  not  affirmatively  see  thai  it  did  not  injure  him; 
and  we  do  not  feel  that  safety  and  certainty,  which  the  rule 
even  in  civil  cases  requires  to  rebut  the  presumption  of 
injury  from  error,  that  no  harm  was  done  which  would  war- 
rant us  in  holding  this  error  to  have  been  without  prejudice. 
1  Brick.  Dig.  p.  780,  §  106.  And  while  my  own  opinion  is, 
that  in  principle  the  rule  should  be  the  same  in  both  civil 
and  criminal  cases,  yet  it  can  not  be  denied  that  it  is  much 
more  strictly  adhered  to,  in  the  sense  of  requiring  greater 
assurance,  if  possible,  that  injury  has  not  resulted,  in  the 
latter  class  of  cases;  if,  indeed,  our  decisions  have  not 
established  the  absolute  doctrine,  that  there  is  no  such  thing 
as  error  without  injury  in  a  criminal  cause,  except  where  it 
affirmatively  appears  that  the  defendant  was  benefitted  by 
the  ruling  of  which  he  complains. —  Vaughan  v,  State^ 
83  Ala.  55;  Williams  v.  Slate,  83  Ala.  16;  Mitchell  v.  State, 
60  Ala.  26;  Diggs  v.  State,  49  Ala.  314;  Marks  v.  State, 
87  Ala.  99. 

8.  It  is  unnecessary  to  discuss  the  charges  requested  by  the 
defendant  in  detail.  All  of  them  were,  in  our  opinion,  prop- 
erly refused.  Some  were  affirmatively  bad,  in  that  under 
the  issue  presented  by  the  special  plea  of  "not  guilty  by 
reason  of  insanity,''  they  misplace  the  burden,  and  misstate 
the  measure  of  proof :  the  burden  in  that  issue  being  on  the 
defendant,  and  requiring  to  its  discharge  at  least  a  prepon- 
derance of  evidence  in  support  of  the  defense  of  insanity. 
It  would  be  an  anomaly  to  require  the  State  to  prove  a  fact 
which  the  law  pr3sumes  to  exist,  and  to  authorize  such  fact 
to  be  overturned  by  the  injection  into  the  case  of  a  reasonable 
doubt  of  its  existence.     Such  is  not  the  law. — Acts  1888-9, 
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pp.  742  ei  seq.;  Boswell  v.  State,  63  Ala.  307;  Ford  r.  State, 
71  Ala.  385;  Parsons  v.  State,  81  Ala,  577;  Ounter  v.  State, 
83  Ala.  96. 

9.  Moreover,  all  of  said  charges  were  misleading,  in  that 
they  authorized  the  jury,  if  they  found  the  issue  under  the 
.special  plea  in  favor  of  the  defendant,  to  return  a  general 
verdict  of  "not  guilty,"  without  more,  or  at  least  tended  to 
that  result.  The  form  of  the  verdict  under  the  act  cited 
above,  "in  relation  to  criminal  insane  persons  who  are 
charged  by  indictment  with  murder  and  other  high  crimes," 
is  a  matter  of  great  importance,  as  upon  that  form  depends 
the  liberty  of  the  defendant  If  it  be  "not  guilty"  simply, 
the  defendant  is  entitled  to  immediate  enlargement.  If  "not 
guilty  by  reason  of  insanity,"  he  stands  acquitted  of  the 
crime,  it  is  true,  but  he  is  not  entitled  to  his  liberty.  On 
the  contrary,  such  verdict  is  by  statute  made  the  basis  of  a 
judgment  committing  him  to  ijie  insane  asylum.  The  lead- 
ing purpose  of  the  statute  was  to  separate,  as  far  as  possi- 
ble, the  two  issues  presented  by  the  pleas  of  "not  guilty" 
and  "not  guilty  by  reason  of  insanity,"  and  to  have  the 
proof  directed  to  these  issues  respectively,  and  the  verdict 
responsive  to  them  separately.  In  a  case  like  this,  where 
both  pleas  were  interposed,  it  was  essential  that  the  jury 
should  be  directed  and  required  to  make  their  verdict  speei 
with  distinctness  to  that  one  of  the  issues  which  they  found 
in  favor  of  the  defendant;  and  any  charge  which,  while 
authorizing  acquittal  of  the  offense,  failed  to  require  this, 
or  tended  to  authorize  the  jury  to  render  a  general  verdict 
of  not  guilty,  when  their  conclusion  of  innocence  might 
have  been  based  on  the  theory  of  the  defendant's  insanity, 
is  misleading,  and  should  not  be  given. 

For  the  error  pointed  out  above  in  the  admission  of  evi- 
dence, the  judgment  is  reversed,  and  the  cause  remanded. 


89    1651 
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Barnett  v.  The  State.  ^'% 

Indictment  for  Perjury. 

1.  Sufficiency  of  indictment. — An  indictment  for  perjury  is  sufficient 
(Code,  §  3908,),  if  it  states  the  substance  of  the  proceeding  in  which  the 
false  testimony  was  given,  the  name  of  the  officer  by  whom  the  oath 
was  administered,  his  authority  to  administer  it,  the  fact  testified  to,  the 
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materiality  of  the  testimony  and  that  it  was  willfully  and  cormptly 
false. 

2.  Secondary  evidence;  testimony  before  grand  jury. — The  alleged  false 
testimony  havmg  been  given  before  the  grand  jury,  pending  their  in- 
vestigation of  a  criminal  charge  preferred  by  the  defendant  against  an- 
other person,  for  having  procured  his  signature  by  mark  to  a  bill  of  sale 
by  false  pretenses  as  to  the  character  of  the  instrument;  the  county 
solicitor,  who  swore  and  examined  him,  may  testify  as  to  what  oc- 
curred before  the  grand  jury,  without  producing  the  paper,  or  account- 
ing for  its  absence,  and  without  showing  that  it  was  produced  before 
the  grand  jury. 

3.  Cross-examination  of  impeaching  witness. — A  person  called  to  im- 
peach the  character  of  a  witness,  having .  testified  that  their  relations 
were  friendly,  may  be  asked,  on  cross-examination,  if  he  did  not  once 
go  to  arrest  said  witness  with  a  shot  gun,  on  a  warrant  sworn  out  by 
himself;  and  having  announced  that  he  did  not  swear  out  the  warrant, 
but  carried  a  gun  when  going  to  arrest  the  defendant  in  company  with 
the  special  officer  who  had  the  warrant,  he  may  be  asked  the  name  of 
that  officer. 

4.  Legal  advice  as  defense — On  a  prosecution  for  perjury  in  falsely 
swearing  before  the  grand  jury  as  to  facts,  the  existence  or  non-exist- 
ence of  which  was  personally  known  to  ihe  defendant,  he  can  not  be 
permitted  to  prove  that  he  acted  under  legal  advice,  especially  when  it 
does  not  appear  that  he  truly  stated  the  facts  to  the  attorney. 

5.  Obtaining  signature  to  writing  by  false  pretenses;  perjury  in  making 
charge, — A  conviction  may  be  had  for  obtaining  a  person's  signature  to 
a  written  instrument  by  false  pretenses  (Code,  §  3813),  on  proof  that  an 
unattested  signature  by  mark  was  so  obtained,  since  forgery  might  be 
predicated  of  an  instrument  so  signed ;  and  even  if  it  might  be  shown 
in  defense  of  that  prosecution  that  such  unattested  mark  was  not  a  sig- 
nature or  subscription  within  the  terms  of  the  statute,  yet  the  person 
who  preferred  the  charge,  and  falsely  swore  that  his  signature  was  pro- 
cured by  false  pretenses  on  the  part  of  the  defendant,  can  not  set  up 
this  defense  against  a  subsequent  prosecution  for  perjury. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

The  indictment  in  this  case  charged  that  the  defendant, 
Ben.  Barnett,  "on  his  examination  as  a  witness  before  the 
grand  jury  of  said  county,  at  the  February  term,  1887,  of 
the  City  Court  of  Montgomery,  duly  sworn  to  testify  by 
Tennent  Lomax,  solicitor  of  said  county  of  Montgomery, 
who  had  authority  to  administer  such  oath,  in  a  case  before 
said  grand  jury,  against  one  Berry  Johnson,  for  the  criminal 
offense  of  obtaining  the  signature  of  said  Ben.  Barnett  by 
false  pretenses,  falsely  swore  that  said  Berry  Johnson  ob- 
tained his,  said  Barnett's  signature,  to  a  certain  bill  of  sale 
of  two  yearlings  belonging  to  said  Ben.  Barnett,  by  stating 
to  said  Barnett  that  he  was  signing  as  a  witness  to  another 
bill  of  sale,  from  some  person  unknown  to  said  grand  jury 
to  said  Berry  Johnson,  and  that  he  knew  nothing  of  haying 
made  a  bill  of  sale  of  said  yearlings  to  said  Johnson,  until 
said  yearlings  were  demanded  by  said  Johnson ;  the  matter 
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SO  Bwom  to  being  material,  and  the  testimony  of  said  Ben. 
Barnett  in  relation  thereto  being  willfully  and  corruptly 
false.'^  The  defendant  demurred  to  the  indictment,  (1) 
'^because  it  fails  to  state  the  substance  of  the  proceedings 
with  which  the  alleged  false  oath  was  connected;"  (2) 
"because  it  shows  that  the  testimony  alleged  to  be  false  was 
given  in  a  case  before  the  grand  jury  where  no  offense  was 
charged;"  (3)  "because  it  shows  that  the  oath,  under  which 
the  alleged  perjury  was  committed,  was  an  extra  judicial 
oath;"  (4)  "because  it  does  not  follow  the  form  prescribed 
by  the  Code  in  indictments  for  perjury;"  (5)  "because  it 
fails  to  show  whether  the  alleged  perjury  was  committed  on 
a  trial  of  felony,  or  on  other  proceedings."  The  court  over- 
ruled the  demurrer,  and  issue  was  joined  on  the  plea  of  not 
guilty. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
State  introduced  Tennent  Lomax  as  a  witness,  the  solicitor  of 
Montgomery  county,  who  testified  to  the  facts  before  the 
grand  jury  as  alleged  in  the  indictment;  but,  having  further 
stated  that  he  never  saw  the  bill  of  sale,  or  writing  referred 
to,  that  it  was  not  produced  before  the  grand  jury,  nor  its 
absence  accounted  for,  the  defendant  moved  to  exclude  all 
his  testimony  in  reference  to  ii,  and  excepted  to  the  over- 
ruling of  his  objection.  The  State  introduced  Berry  John- 
son as  a  witness,  who  testified  to  the  execution  of  the  bill  of 
sale  for  the  yearlings  by  the  defendant,  its  loss,  contents  and 
consideration;  also,  that  he  himself  wrote  the  instrument,  and 
wrote  the  names  of  the  defendant  and  the  two  attesting  wit- 
nesses, each  of  whom  made  his  mark  by  "touching  the  pen- 
cil" It  appeared  that,  after  Johnson  had  taken  possession 
of  the  yearlings,  the  defendant  brought  an  action  for  them 
before  a  justice  of  the  peace,  and  employed  J.  M.  Falkner  as 
his  attorney;  that  the  defendant  swore,  on  the  trial  before 
the  justice,  that  he  had  never  signed  any  bill  of  sale,  and 
knew  nothing  about  the  one  there  produced ;  and  that  the 
justice,  on  the  evidence  adduced  before  him,  decided  the  case 
in  favor  of  Johnson.  The  defendant  introduced  said  Falkner 
as  a  witness  on  the  trial,  and  proposed  to  prove  by  him, 
**that  he  heard  all  the  witnesses  testify  before  the  justice 
about  said  bill  of  sale,  and  about  Ben.  Barnetf  s  signature 
thereto;  and  that  after  learning  all  the  facts  about  its  execu- 
tion, he  had  advised  said  Barnett  to  go  before  the  grand  jury, 
and  there  prosecute  said  Johnson  for  obtaining  his  signature 
by  false  pretenses."     The  court  refused  to  admit  this  evi- 
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dence,  on  objection  by  the  State,  and  the  defendant  excepted. 
There  were  other  exceptions  to  the  evidence,  but  they  require 
no  special  notice. 

The  defendant  requested  the  following  charges  in  writing, 
and  duly  excepted  to  their  refusal:  (1.)  "Under  all  the 
evidence  in  this  case,  the  jury  must  acquit  the  defendant" 
(2. )  "If  the  jury  believe  from  the  evidence  that  the  so-called 
bill  of  sale,  alleged  to  have  been  signed  by  the  defendant  to 
Berry  Johnson,  was  not  signed  by  any  one  who  could  write 
his  name,  and  was  not  witnessed  by  any  one  who  could  write 
his  name;  then  said  bill  of  sale  was  not  subject  of  forgery, 
and  the  defendant  must  be  acquitted.'' 

MooBE  &  FiNLEY,  for  appellant — The  demurrer  to  the 
indictment  should  have  been  sustained. — Lang  ford  v,  Staie^ 
45  Ala.  26;  Davis  v.  State,  79  Ala.  20.  (2.)  The  testimony 
of  Lomax,  as  to  a  bill  of  sale,  ought  to  have  been  excluded, 
He  had  never  seen  the  paper,  and  merely  stated  his  opinion, 
conclusion,  or  inference  from  what  he  had  heard. — Minniece 
V.  Jeter,  65  Ala.  222 ;  Insurance  Co.  v.  Peacock,  67  Ala.  253. 
(3.)  No  bill  of  sale  was  produced  before  the  grand  jury,  nor 
its  absence  accounted  for.  The  grand  jury  could  only  re- 
ceive legal  evidence,  and  its  investigation  was  unauthorized. 
Code,  §  4350;  Washington  v.  State,  63  Ala.  189.  (4.)  Evi- 
dence of  the  advice  of  counsel  should  have  been  received, 
especially  when  it  was  shown  that  the  defendant  was  con- 
sidered demented  in  the  neighborhood  in  which  he  lived. 
Hood  V.  State,  44  Ala.  81.  (5.)  The  charges  asked  should 
have  been  given.  The  instrument  counted  on  was  not  the 
subject  of  forgery. — Code,  §§1,  3813;  Remhert  v.  State, 
53  Ala.  468;  Bickley  v.  Keenan,  60  Ala.  293. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. — ( 1. )  As 
to  the  sufficiency  of  the  indictment,  see  Code,  Form  67, 
p.  275;  Hicks  v.  State,  86  Ala.  30;  Davis  v.  State,  79  Ala. 
20;  Peterson  v.  State,  74  Ala.  34;  Williams  v.  State,  68  Ala. 
551;  Jacobs  v.  State,  61  Ala.  448.  (2.)  Lomax  merely 
stated  the  testimony  of  the  defendant  before  the  grand  jury, 
and  it  could  be  proved  in  no  other  way.  (3.)  It  is  permis- 
sible to  impeach  a  witness,  on  cross-examination,  by  proof 
of  bias,  prejudice,  or  partiality.  (4. )  The  proflFered  evidence 
did  not  bring  the  case  within  the  authorities  which  hold  that 
the  advice  of  counsel  may  constitute  a  defense. — 2  Whart 
Crim.  Law,  §  1249;   United  Slates  v,  Stanley,  6  McL.  409; 
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State  V.  McKinney^  42  Iowa,  205 ;  Jessie  v.  State,  20  Geo. 
169.  (5.)  The  charges  asked  were  properly  refused — 1 
Whart  Crim.  Law,  §  680;  Bembert  v.  State,  53  Ala.  467; 
Thompson  v.  State,  49  Ala.  16;  Wimberly  v.  Dallas  Co., 
52  Ala.  196;  Bickley  v.  Keenan,  60  Ala.  293. 

]tf  cCLELLAN,  J. — The  indictment  in  this  case  sufficiently 
alleges  every  ingredient  of  the  crime  of  perjury.  It  states 
the  substance  of  the  proceeding  in  which  the  false  testimony 
was  given,  the  materiality  of  the  testimony,  the  name  of  the 
officer  by  whom  the  oath  was  administered,  and  that  he  was 
authorized  by  law  to  administer  the  oath,  the  fact  testified  to 
on  which  perjury  is  assigned,  and  that  the  defendant's  testi- 
mony in  that  behalf  was  willfully  and  corruptly  false.  The 
demurrer  was  properly  overruled. — Code,  §§  3813,  3908; 
Hicks  V.  State,  86  Ala.  30;  Williams  u  State,  68  Ala.  551; 
Peterson  v.  State,  74  Ala.  34;  Davis  v.  State,  79  Ala.  20. 

The  bill  of  sale,  about  which  the  defendant  testified  before 
the  grand  jury,  was  presumably  in  the  hands  of  Johnson, 
who  was  being  prosecuted  for  having,  by  undue  means,  ob- 
tained Barnett' s  signature  to  it  It  would  scarcely  be 
reasonable  to  require  the  prosecution  to  inform  Johnson  that 
the  paper  was  needed  before  the  grand  jury  in  order  to  get 
an  indictment  against  him,  and  to  require  him  to  produce  it, 
or  to  expect  that  he  would  produce  it,  for  such  a  purpose. 
The  objections  to  the  testimony  of  lifr.  Lomax,  the  solicitor, 
as  to  what  occurred  before  the  grand  jury  in  reference  to  the 
paper,  on  the  grounds  that  it  was  not  produced,  or  its  loss 
accounted  for,  and  that  the  witness  had  never  seen  it,  were 
patently  without  merit 

lyiorrill,  a  witnesss  called  to  impeach  the  character  of 
Johnson,  a  witness  for  the  State,  having,  on  cross-examination, 
testified  that  he  and  Johnson  were  friendly,  it  was  entirely 
competent  for  the  prosecution  to  ask  him  the  further  question, 
"If  he  did  not  go  to  arrest  Johnson  with  a  shot-gun,  upon  a 
warrant  sworn  out  by  himself?"  The  evidence  thus  sought 
to  be  elicited  tended  directly  to  contradict  the  friendliness 
deposed  to  by  the  witness,  and  to  taint  his  testimony  as  to 
Johnson's  bad  character  with  the  element  of  personal  ill-will ; 
and  hence  to  lessen  its  weight  with  the  jury.  And  IVforrill 
having  replied  that,  while  he  did  not  swear  out  the  warrant, 
he  did  go  to  arrest  Johnson  with  a  gun,  along  with  a  special 
officer,  who  had  the  warrant,  we  see  no  error  in  permitting 
the  State  to  further  ask  him,  who  this  special  officer  was. 
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The  general  rule  unquestionably  is,  that  the  advice  of 
counsel  can  aflEord  no  pj-otection  against  the  punitive  conse- 
quences of  criminal  acts.  Whatever  the  rights  of  a  defend- 
ant are  in  respect  to  the  doing  of  the  act  charged,  they  are 
available  to  him  in  defense,  whether  he  was  advised  of  them 
or  not;  and  no  amount  of  assurance,  even  from  those  learned 
in  the  law,  of  the  existence  of  rights  in  the  premises,  which 
in  point  of  fact  do  not  exist,  can  justify  or  excuse  an  act 
otherwise  criminal.  The  giving  of  such  assurance  or  advice 
neither  increases  nor  diminishes  criminality  in  any  degree, 
and  evidence  of  it  is,  therefore,  irrelevant — Weston  r.  Com., 
Ill  Pa.  St.  251. 

One  of  the  exceptions  to  the  general  doctrine  is  found  in 
those  cases  of  alleged  perjury,  in  which  the  truth  or  falsity 
of  the  matter  charged  as  being  willfully  and  corruptly  false 
is  a  mixed  question  of  law  and  fact.  If,  in  such  case,  the 
facts  are  fully  and  in  good  faith  laid  before  counsel,  and 
upon  them  he  advises,  as  a  matter  of  law,  that  a  certain 
statement  may  be  made  which  will  be  the  truth,  and,  acting 
on  this  advice,  the  client  swears  to  the  statement,  believing 
he  has  been  correctly  advised,  it  can  not  be  said  that  this 
oath  is  willfully  and  corruptly  false,  and  hence  a  charge  of 
perjury  can  not  be  predicated  upon  it.  Instances  of  this  kind 
usually  occur  with  respect  to  affidavits,  the  truth  of  which 
depends  upon  some  question  of  law, — as,  for  attachment, 
where  the  question  is  fraud  vel  non  in  the  disposition  of 
property  by  the  debtor;  or  in  a  bankrupt's  schedule,  and  he 
is  wrongly  advised  that  certain  property  may  be  omitted,  Ac. 
United  States  v.  Conner,  3  McL.  C.  C.  573 ;  Hood  v.  State, 
44  Ala.  ^1\  State  V,  McKinney,42  Iowa,  205;  United  Staies 
V.  Stanley,  6  McLean,  409.  We  do  not  think  the  advice 
oflPered  in  evidence  in  the  case  at  bar  comes  within  the  doc- 
trine of  the  cases  cited.  The  matter  testified  about  was 
purely  one  of  fact;  it  involved  no  question  of  law.  Whether 
Johnson  had  induced  the  defendant  to  sign  the  due-bill,  by 
the  false  pretense  that  it  was  another  paper,  and  that  his 
signature  was  wanted  only  as  an  attestation  to  the  subscrip- 
tion of  the  party  bound  thereby,  was  a  matter  affording  no 
room  for  professional  advice.  Barnett  knew  better  than  the 
attorney  could  have  known  what  the  real  fact  was,  and  no 
sort  of  advice  based  on  the  assumption  of  fact,  which  he 
knew  to  be  false,  could  justify  or  excuse  anything  he  did 
under  it.  Moreover,  it  does  not  appear  in  the  statement 
accompanying  the  offer  of  this  evidence,  that  he  ever  laid 
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the  facts  before  the  attorney,  but  left  him  to  draw  the  con- 
closion  upon  which  the  advice  proceeded  from  other  Bources. 
A  proper  showing  was  not  made,  and  could  not,  in  the  nature 
of  things,  be  made,  for  the  admission  of  this  evidence.  It 
was  properly  excluded. 

The  indictment  charges,  that  the  defendant  swore  before 
the  grand  jury  that  one  Johnson  had  obtained  his  signature 
to  a  certain  bill  of  sale  by  false  pretenses,  and  that  this 
statement  was  false.  We  are  unable  to  see  how  Barnett 
could  defend  against  this  prosecution  for  perjury,  in  respect 
to  that  statement,  by  showing  that  Johnson  had  iiot  obtained 
his  signature,  in  that  his  subscription  to  the  paper  was  not 
a  signature  within  the  terms  of  the  statute.  He  might  as 
well  attempt  to  rest  his  defense  on  the  fact  that  he  had  not 
put  his  hand  to  the  paper  at  all,  or,  in  other  words,  that 
Johnson  had  not  obtained  his  signature,  either  by  false 
pretense  or  otherwise ;  and  in  either  case  he  would  be  in  the 
very  anomalous  attitude  of  defending  against  a  charge  of 
perjury,  by  showing  that  his  alleged  false  statement  was 
false  in  fact.  So  that  it  is  wholly  immaterial  whether  the 
subscription  by  mark,  shown  in  the  testimony,  was  a  *'  sig- 
nature" within  the  meaning  of  section  3813  of  the  Code. 
Whether  it  was  or  not,  the  defendant  is  equally  guilty.  That 
inquiry  would  be  pertinent,  if  Johnson  was  on  trial  for 
obtaining  Barnett^s  signature  by  false  pretenses ;  but  it  is 
wholly  foreign  to  any  issue  presented  by  this  record. 

In  response  to  the  arguments  of  counsel  on  either  hand, 
it  would,  perhaps,  be  as  well  to  say,  that  we  do  not  doubt 
that  the  offense  denounced  by  section  3813  would  be  com- 
mitted, by  obtaining  an  unattested  signature  by  mark  to  a 
bill  of  sale  by  false  pretenses,  since  forgery  might  be  predi- 
cated of  a  bill  of  sale  so  signed,  and  by  the  terms  of  that 
section  it  is  made  to  extend  to  all  '^written  instruments  the 
false  making  of  which  is  forgery." — Bickley  v.  Keenan^ 
60  Ala.  293. 

Affirmed. 
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Powell  V.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Rulings  on  demurrer,  shown  only  by  bill  of  exceptions,  can  not  be 
considered  on  error  or  appeal. 

2.  Former  conviction  of  misdemeanor ^  as  bar  to  prosecution  for  felony. 
A  conviction  of  petit  larceny,  in  the  Recorder's  court  of  the  city  of 
Montgomery,  being  declared  by  fhe  charter  "a  bar  to  a  prosecution  for 
such  oflfense  before  a  State  court"  (Sess.  Acts  188S-8«,  pp.  526-7),  the 
bar  is  complete  though  the  offense  be  charged  in  the  indictment  as  a 
felony  (Code,  ^  3789),  unless  the  former  conviction  was  procured  by 
the  defendant  himself,  or  by  collusion  in  his  interest. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thomas  M.  Arrington. 

The  indictment  in  this  case  charged,  that  the  defendant, 
"Lee  Powell,  alias  Willie  Jones,  feloniously  took  and  car- 
ried away  from  a  dwelling-house  one  dolman,  or  cloak,  of 
the  value  of  $6.50,  the  personal  property  of  Sarah  Skinner." 
The  judgment-entry  only  recites  that  the  defendant,  "being 
duly  arraigned,  pleaded  not  guilty ;"  but  a  plea  of  former 
conviction  is  copied  into  the  transcript,  and  a  replication 
thereto;  and  the  bill  of  exceptions  states  that  the  defendant 
pleaded  a  former  conviction,  "  as  shown  by  the  plea  on  file, 
and  after  demurrer  to  said  plea  had  been  overruled,  the  State 
filed  a   replication  thereto,    on  which  issue  being   joined," 
&c.     The  plea  alleged  a  prosecution  before  the  Becorder^s 
court  of   the  city  of  Montgomery,  in  December,  1889,  for 
the  larceny  of  the  same  dolman,  from  the  same  person,  and 
at  the  same  time  as  charged  in  the  indictment;  a  conviction, 
and  fine  of  $100  imposed,  which,  not  being  presently  paid  or 
secured,  was  followed  by  a  sentence  to  hard  labor  for  one 
hundred  days.     The  replication  alleged  that  the  Recorder' s 
judgment  was  void  for  want  of  jurisdiction,  because  the  evi- 
dence adduced  before  him  showed  that  the  larceny  was  a 
felony,  being  committed  in  a  dwelling-house,  and  that  it  was 
therefore  his  duty  to  bind  the  defendant  over  to  the  City 
Court  to  answer  an  indictment,  as  required  by  the  charter 
of  the  city  of  Montgomery.     On  the  trial  of  the  issue  joined 
on  the  replication,  as  the  bill  of  exceptions  shows,  the  defend- 
ant proved  his  prosecution,  conviction  and  sentence  in  the 
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Beoorder^B  court,  as  alleged  in  his  plea,  and  that  he  had 
worked  out  his  sentence  at  hard  labor;  and  the  State  adduced 
evidence  showing  that  the  larceny  was  committed  in  a  dwell- 
ing-house, as  alleged  in  the  indictment,  and  that  the  "undis- 
puted evidence  before  the  Recorder  had  shown  that  fact." 

The  State  read  in  evidence,  also,  the  provisions  in  the 
charter  of  the  city  of  Montgomery  giving  the  Recorder,  or 
alderman  acting  in  his  stead,  ' 'original  and  concurrent  juris- 
diction of  all  misdemeanors  committed  within  said  city,  or 
within  the  police  jurisdiction  thereof,  against  the  laws  of 
this  State,  and  whenever  any  oflFense  against  the  by-laws  or 
ordinances  of  the  city  is  a  misdemeanor  against  the  laws  of 
the  State;"  and  further:  ''In  all  cases  where  a  person  is  con- 
victed or  acquitted  before  the  Recorder,  or  acting  recorder, 
of  an  offense  which  is  a  misdemeanor  under  the  laws  of  the 
State,  such  conviction  or  acquittal  shall  be  a  bar  to  a  prose- 
cution of  such  person  for  such  offense  before  any  State 
court;  and  in  all  cases  where  persons  are  brought  before  the 
Recorder,  or  acting  recorder,  on  a  charge  which  is  made  a 
felony  by  the  laws  of  the  State,  it  shall  be  the  duty  of  the 
Recorder,  or  acting  recorder,  if,  on  investigation  of  the 
charge,  there  is  reasonable  cause  to  believe  that  a  felony  has 
bean  committed,  and  that  the  defendant  is  guilty  thereof,  to 
bind  such  defendant  over  to  appear  before  the  City  Court  of 
Montgomery,  and  to  proceed  in  all  respects  in  such  cases  as 
justices  of  the  peace  are  required  to  proceed." 

The  court  charged  the  jury,  at  the  instance  of  the  solici- 
tor, that  they  must  find  the  issue  joined  on  the  replication 
in  favor  of  the  State,  if  they  believed  the  evidence;  to  which 
charge  the  defendant  excepted. 

John  G.  Finley,  for  appellant,  cited  Moore  v,  State^ 
71  Ala.  307. 

Tennent  Lomax,  for  the  Attorney-General. — The  Re- 
corder's judgment  was  void  for  want  of  jurisdiction — was  a 
mere  nullity,  and  can  not  bar  a  subsequent  prosecution  for 
the  felony. — Sess.  Acts  1888-9,  pp.  526-7;  Nicholson  v. 
Slaiey  72  Ala.  176;  Lynch  v.  Staie^  at  present  term;  Ex 
parte  Brown,  12  Crim.  Law  Magazine,  279. 

STONE,  C.  J. — ^It  is  probable  that  the  defense  of  former 
conviction,  filed  in  this  case,  was  defective.  It  neither 
averred  the  Recorder  had  jurisdiction  of  the  case,  nor  its 
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equivalent,  that  the  offense  vi^as  committed  within  the  police 
jurisdiction  of  the  city  of  Montgomery.  The  bill  of  excep- 
tions states  that  a  demurrer  to  this  plea  was  overruled ;  but, 
there. being  no  notice  of  this  ruling  in  the  judgment  pro- 
nounced by  the  court,  we  can  not  consider  it.  Eulings  on 
pleadings  can  not  be  reviewed,  if  presented  only  in  the  bill 
of  exceptions. — 1  Brick.  Dig.  78,  §  7. 

It  is  difficult,  if  not  impossible,  to  distinguish  the  ques- 
tion in  this  case  from  that  which  arose  in  Moore  v.  State, 

71  Ala.  307.  In  that  case,  a  similar  defense  was  held  good, 
in  a  well-considered  opinion,  fortified  by  a  strong  array  of 
authorities.  The  larceny  charged  in  this  case,  and  the  sub- 
ject of  it — a  lady's  dolman,  or  wrap — was  the  same  in  each 
prosecutfon.  The  theft,  which  was  the  main  ground  of  con- 
viction before  the  Kecorder,  is  the  identical  crime  charged 
in  this  case.  For  that  crime,  the  defendant  has  been  con- 
victed and  punished.  Can  he  be  again  convicted  and  pun- 
ished for  that  crime,  merely  because  it  was  attended  by  an 
aggravating  circumstance,  pretermitted  or  disregarded  in 
that  trial,  but  insisted  on  in  this?  The  aggravation  is  not 
itself  a  crime,  but,  standing  alone,  is  inoffensive.  The  lar- 
ceny is  the  criminal  act  in  each  case,  the  place  of  its  com- 
mission determining  only  the  degree  of  the  crime.  Consid- 
ered in  its  lesser  degree,  it  was  within  the  Kecorder's  juris- 
diction, and  a  conviction  before  him  is  a  bar  to  further  pros- 
ecution for  the  same  offense  before  the  Circuit  or  City  Court 
Sess.  Acts  1888-9,  pp.  526-7. 

The  authorities  on  the  question  before  us  are  in  conflict, 
but  we  adhere  to  the  doctrine  declared  in  Moore  v.  State, 
supra. 

If  the  prosecution  before  the  Recorder  had  been  procured 
by  the  prisoner,  or  if  it  was  collusive,  the  rule  would  be 
different. — Murphy  v.  State,  67  Ala.  31;  Nicholson  v.  State, 

72  Ala.  176. 

Beversed,  and  prisoner  discharged. 


JEx  i)arte  Gibson. 

Petition  for  Discharge  on  Habeas  Corpus, 

1 .     County  Court  of  Barbour;  juriBdiction  of  misdemeanors . — Under 
the  general  statutes  creating  and  regulating  the  County  Courts  (Code, 
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M  4201-32),  without  regard  to  the  unconstitutional  act  regulating  the 
trial  of  misdemeanors  in  the  County  Court  of  Barbour,  approved  Feb- 
ruary 20,  1889,  that  court  has  jurisdiction  of  a  prosecution  for  a  misde- 
meanor commenced  by  complaint  under  oath,  without  indictment,  and 
may  render  a  judgment  and  sentence  of  conviction,  on  the  plea  of 
guilty  being  interposed ;  and  when  a  person  is  held  in  custody  under  such 
a  judgment,  he  will  not  be  discharged  on  habeas  corpus^  although  it  ap- 
pears that  he  is  also  held  under  a  void  judgment  rendered  under  said 
unconstitutional  statute,  and  although  the  clerk  certifies  that  both 
judgments  were  rendered  under  its  provisions. 

Application  by  petition  in  behalf  of  Harrison  Gibson,  for 
the  writ  of  habeas  corpus,  to  procure  his  discharge  from  the 
cnstody  of  the  Sloss  Iron  &  Steel  Company,  where  he  was 
held  as  a  county  convict  from  Barbour  county,  under  two 
judgments  of  conviction  rendered  by  the  County  Court  of 
Barbour,  certified  copies  of  which  were  annexed  to  the  peti- 
tion as  exhibits.  Each  of  said  judgments  was  rendered  on 
•  the  28th  October,  1889,  and  the  clerk's  certificate  stated  that 
it  was  rendered  "under  the  act  approved  February  20,  1889, 
regulating  the  trial  of  misdemeanors  in  Barbour  county." 
One  case  was  a  prosecution  for  carrying  concealed  weapons, 
in  which  the  judgment-entry  recites  that  the  defendant 
waived  a  trial  by  jury,  and  pleaded  guilty ;  and  the  court 
thereupon  rendered  judgment  of  conviction,  imposing  a  fine 
of  $50,  and  hard  labor  for  the  county  for  six  months,  besides 
costs.  The  other  was  a  prosecution  for  assault  and  battery, 
in  which  the  defendant  pleaded  not  guilty,  and  demanded  a 
trial  by  jury ;  and  the  jury  returned  a  verdict  of  guilty,  and 
assessed  a  fine  of  $10,  on  which  judgment  was  rendered  for 
the  fine  and  costs,  with  an  alternative  sentence  to  hard  labor 
on  non-payment  thereof. 

The  petition  was  addressed  to  Hon.  H.  A.  Sharpe,  presid- 
ing judge  of  the  City  Court  of  Birmingham,  who  refused  to 
grant  a  discharge ;  and  the  application  is  now  renewed  be- 
fore this  court,  on  a  certified  copy  of  the  proceedings. 

Shorter  &  Dent,  for  the  petitioner,  cited  Collins  v.  State, 
88  Ala.  212;  Woodward  v,  Cabaniss,  87  Ala.  328;  Ex  parte 
Simmons,  62  Ala.  416. 

McCLELLAN,  J. — The  petition  presented  to  the  Judge 
of  the  City  Court  of  Birmingham  disclosed  that  the  appli- 
cant, at  the  October  term,  1889,  of  the  County  Court  of 
Barbour  county,  sitting  at  Eufaula,  pleaded  guilty  of  the 
offense  of  carrying  a  concealed  weapon,  charged  against  him 
by  complaint  or  information,  and  that  he  was  thereupon  ad- 
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judged  gailty,  and  the  sentence  passed  on  him  under  which 
he  is  now  held.  The  County  Court  of  Barbour,  without  ref- 
erence to  the  act  of  February  20,  1889,  which  was  held  un- 
constitutional and  void  in  the  case  of  Collhis  v.  State 
(88  Ala.  212),  had  jurisdiction  to  hear  and  determine  the 
case  made  by  the  complaint  and  defendant's  plea,  and  to 
render  judgment  thereon.  This  power  is  vested  in  that 
court  by  the  general  law  (Code,  §§4197  et  seq.)  applicable 
to  Barbour  county ;  and  by  special  enactment,  its  exercise  at 
the  time  and  place  shown  in  the  record,  is  authorized. — Acts 
1886-7,  p.  765.  The-  court  thus  having  the  power  to  render 
the  judgment  which  it  did  render,  it  is  immaterial  that  the 
judge  should  have  conceived  he  was  acting  under  the  uncon- 
stitutional statute,  so  long  as  no  step  upon  which  the  judg- 
ment rests,  taken  in  the  proceeding,  depends  for  its  validity 
on  the  void  enactment.  The  fact  that  a  person  was  acting 
as  clerk  of  the  court  who  was  without  authority  to  act,  could 
not  avoid  an  otherwise  valid  judgment;  nor  could  the  extra- 
official  certificate  of  such  person,  that  the  proceeding  was 
had  under  the  nugatory  statute,  exert  any  influence  on  judi- 
cial action  clearly  within  the  competency  of  the  court. 

The  other  judgment  shown  by  the  petition  was  and  is 
void,  for  the  reason,  that  the  court's  jurisdiction  to  render 
it,  under  the  facts  shown,  exists  alone  by  virtue  of  the  void 
enactment,  and  hence,  in  legal  contemplation,  does  not  exist 
at  all.  When  the  defendant  demanded  a  jury  in  the  assault 
and  battery  case,  the  jurisdiction  of  the  County  Court  at  once 
ceased,  and  the  case  should  have  been  transferred  to  the 
Circuit  Court,  as  provided  by  section  4219  of  the  Code. 

But,  the  petition  disclosing  that  petitioner  was  held  under 
a  valid  judgment  and  sentence,  rendered  and  pronounced  on 
the  charge  of  carrying  a  concealed  weapon,  the  judge  of  the 
City  Court  properly  denied  the  writ  prayed  for,  and  a  like 
denial  is  made  here. 
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Mx^  parte  The  State,  in  re  Pierce. 

Application  for  Prohibition,  in  matter  of  Order  Discharging 
Convict  from  Judgment  for  Cost, 

1.  Sentence  to  hard  labor,  on  non-payment  of  costs. — On  conviction  of 
a  misdemeanor,  the  costs  not  being  presently  paid  or  secured,  the  de- 
fendant may  be  sentenced  to  hard  labor,  on  account  of  the  costs,  for  not 
more  than  eisbt  months,  and  at  the  rate  of  not  less  than  thirty  cents 
per  diem  (Code,  §  4504) ;  and  when  the  additional  sentence  is  for  eight 
months,  at  thirty  cents  per  day,  the  costs  amounting  to  more  than  $72, 
the  defendant  can  not  claim  to  be  discharged  during  that  time  on  pay- 
ment of  the  balance  only  of  the  $72,  but  must  pay  the  balance  of  the 
entire  costs. 

2.  Prokihitionf  or  mandamus;  lies  when. — This  court  will  not  award 
a  prohibition  to  the  presiding  judge  of  the  City  Court  of  Montgomery, 
to  annul  ot  prevent  action  under  an  illegal  order  for  the  discharge  of  a 
convict  before  the  expiration  of  the  term  prescribed  by  his  sentence 
(Code,  §  4504),  such  order  being  a  ministerial  act. 

Application  by  petition,  filed  by  Tennent   Lomax,  Esq., 
BolicitoT  of  Mon^omery  county,  for  the  writ  of  "prohibition, 
certiorari,  or  other  appropriate  writ,"  directed  to  Hon.  Thos. 
M.  Abrington,  judge  of  the  City  Court  of  Montgomery,  to 
annul  and  vacate  an  order  made  by  him,  directed  to  the  clerk 
of  said  court,  commanding  him  to  "issue  to  Smith  Pierce  a 
certificate  of  full  payment  of  the  costs  adjudged  against  him 
in  the  case  named  in  his  application  therefor."     The  petition, 
with   accompanying   exhibits,    shows   these   facts:      Smith 
Pierce  was  indicted  for  an  assault  with  intent  to  murder,  and 
was  convicted  of  an  assault  and  battery,  a  fine  of  $50  being 
imposed  by  the  jury.     On  the  next  day,  April  9th,  1890,  the 
court  rendered  judgment,  "that  said  defendant  perform  hard 
labor  for  Montgomery  county,  for  the  term  of  twenty  days, 
in  payment  of  said  fine ;  and  the  costs  of  this  proceeding  not 
being  presently  paid  or  secured,  and  being  ascertained  to 
amount  to  $172.75,  it  is  considered  by  the  court,  that  said 
defendant  perform  an  additional  term  of  eight  months  hard 
labor  for  said  county,  in  payment  of  said  costs,  at  the  rate  of 
thirty  cents  per  diem^     On  June  2d,  1890,  the  defendant  pre- 
sented in  writing  his  petition  to  Judge  Arrington,  alleging 
that  he  had  worked  out  his  fine,  and  part  of  his  sentence  for  costs ; 
tendering  and  oflPering  to  pay  $63.30,  as  the  balance  due  for 
costs,  and  praying  a  certificate  on  which  he  might  obtain  his 
12 
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discharge  from  further  hard  labor  or  confinement     On  the 
same  day,  Judge  Arrington  made  an  order  directing  the  clerk 
of  said  court  to  issue  a  certificate  as  prayed;  and  this  is  the 
order  here  sought  to  be  annulled  and  vacated. 

Tennent  Lomax,  for  petitioner. 

Sayre  &  Pearson,  contra, 

STONE,  C.  J.— The  amendment  of  section  4731  of  the 
Code  of  1876,  approved  February  26,  1881  (Sess.  Acts,  37), 
declared  a  limit  on  the  term  for  which  a  convicted  offender 
can  be  sentenced  to  hard  labor  for  non-payment  of  costs. 
Code  of  1886,  §  4504.  Before  that  time,  the  only  limit  was 
the  amount  of  costs  adjudged,  at  the  rate  the  statute  per- 
mitted the  presiding  judge  to  fix  as  the  per  diem  allowance. 
The  amended  statute  fixed  the  limit  of  the  sentence  for  costs, 
in  convictions  of  misdemeanor,  at  eight  months,  and  not  less 
than  thirty  cents  j)er  diem  for  each  day.  Under  the  statute, 
if  the  labor  of  the  convict,  at  the  rate  per  day  fixed  by  the 
presiding  judge,  pays  the  whole  adjudged  costs  in  less  than 
eight  months,  whenever  the  payment  is  completed,  the  prisoner 
is  entitled  to  his  discharge.  On  the  other  hand,  if,  at  the 
rate  fixed,  it  requires  more  than  eight  months  te  make  such 
payment  in  fall,  then  the  term  of  the  imprisonment  on  that 
account  can  not  be  extended  beyond  that  term.  This  is  a 
mere  boon  extended  to  convicted  oflPenders,  by  shortening  the 
term  of  the  alternate  mode  of  collection.  It  is  not  a  release 
of  the  residue  of  the  costs. 

The  amount  of  the  costs  adjudged  in  this  case  was  $172.75, 
whereas  the  wages  of  the  prisoner  for  eight  months,  at  thirty 
cents,  would  amount  to  only  seventy-two  dollars.  His  right 
to  be  discharged  from  the  sentence  against  him  for  costs  de- 
pends, not  on  the  payment  of  the  balance  of  $72.00,  as 
claimed  by  him,  but  on  the  payment  of  the  balance  of  $172.75, 
the  costs  adjudged  against  him. 

Upon  payment  of  the  costs — the  whole  adjudged  costs, 
less  the  part  paid  in  labor — the  defendant  will  be  entitled  to 
his  discharge,  but  not  till  then.  The  statute  prescribes  in 
what  manner  such  payment  shall  be  certified ;  by  "the  judge, 
or  the  clerk  of  the  court  in  which  the  conviction  was  had.'* 
This  is  a  purely  ministerial  act,  and  can  not  be  restrained  by 
prohibition,  or  by  any  other  original,  supervisory  writ  this 
court  can  issue. — Aikifis  v.  Siddons,   66   Ala.   453;  High 
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Exkr.  Legal  Bemedies,  §  762.  Should  the  clerk  attempt 
improperly  to  give  such  certificate,  a  mandatory  order  of  the 
court  of  which  he  is  clerk  would  probably  be  the  remedy. 
If  the  attempt  be  made  by  the  judge  of  the  court,  then 
mandamus  would  appear  to  be  the  remedy,  issued  by  the 
Circuit  Court,  or  this  court,  dependent  on  the  inquiry 
whether  the  trial  court  was  one  of  limited  or  general  juris- 
diction.—Code  of  1886,  §§  758,  695,  subd.  2. 
Prohibition  denied. 


The  State  v.  Pollard. 

Action  on  Bond  given  by  Hirer  of  Convicts. 

1.  Contract  for  hire  of  convicts. — A  contract  between  the  warden  of 
the  penitentiary  and  a  hirer  of  convicts,  entered  into  on  the  28th  Feb- 
ruarv,  1876,  and  declaring  on  its  face  that  it  is  "to  continue  in  force 
until  the  first  day  of  January,  1877,"  is  a  valid  contract  for  one  year 
only,  although  it  contains  a  further  stipulation  that  it  '^ may  continue 
in  force,  from  year  to  year,  for  a  period  of  five  years,  provided  the  said 
P.  [hirer]  sh^ll  at  all  times  fully  comply  with  his  part  of  this  agree- 
ment;" and  the  stipulated  hires  being  paid  for  the  first  year,  the 
sureties  on  the  hirer's  bond  are  not  responsible  for  the  hires  of  subse- 
quent years,  during  which  he  was  allowed  to  retain  the  convicts  under 
said  contract. 

Appeal  from  the  City  Couii;  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

This  action  was  brought  in  the  name  of  John  H.  Bank- 
head,  as  warden  of  the  Alabama  penitentiary,  against  Charles 
T.  Pollard  and  others,  his  sureties ;  was  commenced  on  the 
13th  May,  1884,  and  was  founded  on  a  penal  bond  executed 
by  the  defendants,  which  was  dated  February  28th,  1876, 
and  conditioned  as  follows:  '^Whereas,  the  above  bound 
Charles  T.  Pollard  has  this  day  entered  into  a  contract  with 
John  G.  Bass,  as  warden  of  the  Alabama  penitentiary,  for 
the  hire  of  certain  convicts  from  the  Alabama  penitentiary ; 
BOW,  if  the  said  Charles  T.  Pollard  shall  well  and  truly  pay 
the  amount  of  hire  agreed  upon  in  said  contract,  and  do  and 
perform  all  the  stipulations  thereof,  then  these  presents  to 
be  void,"  &c.  The  contract  referred  to,  which  was  also 
dated  February  28th,  1876,  and  signed  by  both  Bass  and 
Pollard,  was  for  the  hire  of  sixty  convicts,  at  $5.00  per  month 
for  each,  and  declared  on  its  face  that  it  was  to  ^'continue 
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in  force  until  the  first  day  of  January,  1877;"  but  another 
stipulation  was  in  these  words:  "It  is  also  agreed  between  the 
parties  to  these  presents,  that  this  contract,  or  agreement, 
may  continue  in  force,  from  year  to  year,  for  a  period  of  fire 
years,  provided  the  said  Pollard  shall  at  all  times  fully 
comply  with  his  part  of  this  agreement;  and  it  is  also 
agreed,  that  this  contract  shall  be  renewed,  re-written  and 
re-dated,  to  conform  to  any  future  laws  enacted  for  the  bene- 
fit of  the  penitentiary." 

The  complaint  set  out  the  bond,  and  alleged  as  a  breach 
the  failure  of  Pollard  to  pay  the  stipulated  hires,  $3,600,  for 
each  of  the  years  1876-81,  both  inclusive.  The  defendants 
craved  oyer  of  the  bond  and  contract,  and  pleaded  specially, 
that  the  contract  was  only  binding  for  "the  term  of  one  year; 
that  the  hires  of  the  first  year  were  fully  paid  before  the 
commencement  of  the  suit;  that  the  obligations  of  the  bond 
had  been  fully  performed,  and  that  nothing  was  due.  The 
court  overruled  a  demurrer  to  this  plea,  and  issue  was  then 
joined  on  it;  and  on  the  evidence  adduced,  showing  payment 
of  the  hires  for  the  first  year,  instructed  the  jury  to  find  for 
the  defendants.  To  this  charge  the  plaintiff  excepted,  and 
it  is  here  assigned  as  error,  with  the  overruling  of  the  de- 
murrer to  the  plea. 

Before  the  trial,  the  name  of  Bankhead  as  plaintiff  was 
struck  out  on  motion,  and  the  State  of  Alabama  substituted 
in  his  stead. 

Troy  &  Tompkins,  with  Wm.  L.  Martin,  Attorney-Gren- 
eral,  for  the  appellant,  cited  1  Chitty  on  Contracts,  20; 
Bishop  on  Contracts,  §  87 ;  1  Add.  Contracts,  36 ;  Storm  v. 
United  States,  94  U.  S.  76;  Wilks  v,  Geo.  Pac.  Railroad 
Co.,  79  Ala.  180. 

"Watts  &  Son,  contra,  cited  Comer  v.  Bankhead,  70  Ala, 
136. 

STONE,  C.  J.— The  contract  made  by  Pollard,  dated 
February  28,  1876,  with  Bass,  warden  of  the  penitentiary, 
is,  in  all  respects  material  in  the  present  investigation, 
identical  with  the  one  construed  in  Comer  v.  Bankhead^ 
70  Ala.  136.  Pollard  paid  all  the  hires  due  from  him,  for 
the  labor  of  convicts  he  had  the  services  of,  during  the  one 
year  that  contract  was  lawful  and  binding.  The  present 
suit  was  upon  the  bond  he  executed,  with  sureties,  for  the 
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faithful  performance  of  that  contract  on  his  part,  and  claims 
a  recovery  for  convict  labor  he  was  permitted  to  employ 
after  the  expiration  of  the  first  year.  The  complaint  con- 
sists of  a  single,  special  count  on  the  bond.  The  court  gave 
the  general  charge  in  favor  of  the  defendants.  There  was 
no  error  in  this.  Under  no  sound  canon  of  interpretation 
can  the  obligors  of  the  bond  be  held  liable  for  the  perform- 
ance of  any  p€«i;  of  Pollard's  contract  which  was  illegal.  In 
Comer^s  Case  we  held,  that  such  contract  was  illegal  and 
inoperative  for  any  term  beyond  the  first  year;  and  the  same 
rule  must  be  applied  to  the  contract  in  this  case.  Sureties 
may  stand  on  the  very  letter  of  their  contracts;  and  an 
agreement  which  the  law  does  not  authorize  to  be  made,  can 
not  be  the  foundation  of  a  recovery.  Whether  Pollard  can 
be  made  to  pay  for  the  services  he  had  the  benefit  of,  on  a 
complaint  properly  framed,  is  a  question  not  raised  by  the 
present  record. 
Affirmed. 

MgClellan,  J.,  not  sitting. 


City   Council    of   Montgomery   v. 

Maddox.  !  so-rsi 

f89    181 

Action  for  Damages  against  Municipal  Corporaiian.  loi  >w 

89    181 
109    SS8 

1.     Taking  or  injuring  vrivate  property  for  public  use;  grading  streets  \Wlm 

or  side-walks, — As  to  the  liability  of  a  municipal  corporation,  under  the  |i34  288 

coDBtitutional  provisions  now  of  force  (Art.  xiv,  §  7),  for  injuries 
caused  to  property  abutting  on  a  street  by  cutting  the  side-walk  down 
to  the  same  level,  Stonb,  0.  J.,  and  Clopton,  J.,  adhere  to  the  rule 
declared  in  Townsend's  Case  (80  Ala.  489;  84  Ala.  478),  while  Sombr- 
viLLB'and  McClbllan,  J  J.,  extend  the  rule  to  all  cases  of  injury 
caused  by  grading  or  cutting  down  streets  or  side-walks,  without  re- 
gard to  the  original  dedication  or  condemnation,  or  to  damages  paid  on 
former  occasions ;  the  measure  of  damages  in  every  case  being  the  dif- 
ference in  the  market  value  of  the  property  before  and  after  grading. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

This  action  was  brought  by  Thomas  B.  Maddox  against 
the  City  Council  of  Montgomery,  to  recover  damages  for 
iiijuries  to  his  property  caused  by  cutting  down  the  adjacent 
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side-walk  to  the  level  of  the  street;  and  was  commenced  on 
the  26th  February,  1886.  The  plaintiflP's  property  was 
situated  on  Herron  street,  and  in  the  same  square  with  the 
property  of  George  W.  Townsend;  the  injury  to  each  being 
of  the  same  character,  and  differing  only  in  extent.  The 
errors  assigned  are  based  on  chcurges  given  by  the  court  at 
the  instance  of  the  plaintiff,  and  the  refusal  of  several  charges 
asked  by  the  defendant. 

Jones  &  Falkner,  and  W.  S.  Thorington,  for  appellant. 

Thos.  H.  Watts,  contra. 

SOMERVILLE,  J.— The  action  is  one  entirely  analogous 
to  that  presented  in  City  Council  of  Montgomery  v.  Town- 
send,  80  Ala.  489;  s.  a,  84  Ala.  478,  which  was  before  this 
court  twice  on  appeal.  The  plaintiff  in  the  suit  claims  dam- 
ages for  the  injury  done  his  property  on  Herron  street  in 
the  city  of  Montgomery,  by  reason  of  the  grading  and  cut- 
ting down  of  the  street  and  side-walk  contiguous  to  the 
property,  which  is  alleged  and  proved  to  have  been  done  by 
authority  of  the  City  Council.  The  side- walk  was  from  ten 
to  fifteen  feet  above  the  altitude  of  the  street,  and  was  cut 
down  to  the  level  of  the  street  grade ;  but  no  excavation  was 
made  beyond  the  width  of  the  highway  as  originally  dedi- 
cated more  than  fifty  years  ago.  The  defendant  justified 
under  its  alleged  power  to  grade  the  street  and  side-walks, 
and  its  duty  to  keep  them  in  repair,  so  as  to  make  them  safe 
for  the  passage  of  pedestrians  and  vehicles.  It  can  scarcely 
be  denied,  that  the  plaintiff's  property  has  been  injured  or 
damaged  by  the  change  of  the  street  grade,  rendering  it  less 
accessible,  less  desirable  as  a  place  of  residence,  and  appre- 
ciably diminishing  its  market  value.  The  verdict  of  the 
jury  in  favor  of  the  plaintiff,  for  something  over  the  sum  of 
$630,  is  conclusive  on  this  point. 

The  only  inquiry,  as  it  seems  to  me,  is  whether  the  de- 
fendant municipality  is  to  bear  this  loss ;  or,  if  not,  to  what 
extent  it  is  to  be  relieved  of  the  burden,  necessarily  at  the 
expense  of  the  plaintiff. 

This  question  has  been  ably  considered  in  the  opinions 
of  Chief  Justice  Stone  and  of  Mr.  Justice  Clopton,  in  the 
case  of  Townsend,  to  which  I  have  above  alluded.  With 
much  in  those  opinions  I  fully  agree,  but,  upon  a  more 
matui-e  consideration  of  the  authorities,  I  feel  impelled  to 
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hold  a  modified  view  as  to  one  or  more  of  the  conclusions 
there  announced. 

We  are  all  agreed  as  to  the  old,  or  common-law  rule, 
which  prevailed  in  this  State  prior  to  the  Constitution  of 
1875,  as  to  the  liability  of  municipalities  for  grading  and 
improving  streets.  Where  they  were  invested  with  the 
authority  to  make  such  improvements,  and  did  not  exceed 
such  authority,  and  there  was  no  actual /aAn'ngr  of  the  plaintifiTs 
property  in  the  exercise  of  the  right  of  eminent  domain, 
cities  and  towns  were  not  liable  for  what  are  termed  conse- 
querdial  damages,  unless  there  was  some  negligence,  or  want 
of  skill,  in  the  execution  of  the  work.  Or,  as  stated  by  Mr. 
Freeman,  in  his  note  to  the  case  of  Perry  v.  City  of  Worces- 
ter, 66  Amer.  Dec.  437,  "Where  the  act  is  done  by  a  city 
under  authority  of  a  valid  statute  or  charter,  it  is  not  liable 
for  consequential  damages  to  persons  or  property  necessarily 
incidental  to  the  work  performed,  unless  the  action  is  given 
by  the  statute,  even  when  the  same  act,  if  done  without  leg- 
islative authprity,  would  have  been  actionable.  But  the  act 
must  be  performed  with  reasonable  care,  and  without  want 
of  reasonable  skill.^'  This  view  is  announced  in  the  case  of 
Townsend,  supra,  80  Ala.  491,  and  is  well  supported  by  the 
authorities.  The  reason  is,  that  the  owner  of  the  property 
must  ordinarily  be  presumed  to  hold  it  subject  to  the  para- 
mount public  right,  and  to  the  contingency  of  a  diminution 
in  value  resulting  from  the  exercise  of  the  municipal  right 
to  improve  the  streets  for  the  public  good,  "in  any  manner 
which  shall  not  deprive  him  of  property,  nor  disturb  him  in 
the  lawful  use  of  anything  which  should  of  right  be  his.^^ 
Ab  said  by  Robertson,  C.  J.,  4  Dana,  154;  s.  c,  29  Amer. 
Dec.  395:  "It  would  have  been  damnum  absque  injuria — 
loss,  not  injury — inconvenience,  not  wrong — to  which  every 
citizen  must  submit,  and  to  something  like  which  every 
citizen  does  submit,  for  the  public  good."  The  State  held 
its  highways  in  trust  for  the  public  use.  It  had  the  right  to 
improve  them,  or  to  authorize  their  improvement  through 
the  agency  of  its  municipalities,  although  such  action  for  the 
public  benefit  might  result  in  injury  to  the  private  property 
of  the  citizen.  The  prerogative  of  the  State  was  to  exempt 
itself  from  such  actions  for  damages  consequential  to  the 
injury  inflicted,  and  it  was  conceived  proper,  in  the  light  of 
former  experiences,  that  the  same  prerogative  should  be  ex- 
tended to  its  municipal  agents  employed  to  accomplish  the 
same  end, — Transportation  Co.  v.  Chicago,  99  U.  S.  635, 
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This  was  a  severe  rule,  full  of  hardships  and  injustice — 
that  an  act  done  under  lawful  authority,  if  done  in  a  proper 
manner,  would  not  subject  the  party  doing  it  to  an  action 
whatever  the  consequences  might  be,  in  the  absence  of  any 
actual  taking  of  the  property  of  the  injured  party.  It  opened 
wide  the  door  for  the  most  monstrous  invasions  of  the  rights 
of  the  private  property  of  the  citizen,  under  the  authority 
conferred  by  legislatures  on  corporations,  especially  munici- 
pal and  railroad.  The  jurisprudence  of  every  State  in  the 
Union  furnishes  unrighteous  illustrations  of  private  prop- 
erty injured  by  the  construction  of  railroads,  and  damaged 
by  municipal  improvements  made  at  the  expense  of  the  citi- 
zen for  the  public  good. — Radcliff  v.  Mayor  &c,  Brooklyn, 
4  N.  Y.  195;  53  Amer.  Dec.  357;  Murphy  v.  Chicago, 
29111.  279;  81  Amer.  Dec.  307;  Nevins  v.  CHy  of  Peoria, 
41  HI.  502;  89  Amer.  Dec.  392;  Mayor  ike.  v.  Orenberg, 
28  Ga.  46;  73  Amer.  Dec.  748;  Mills  on  Eminent  Domain 
(2dEd.),§§  204,  204a;  2  Beach  Law  Eailways,  §  825; 
Penn,  K  K  Co.  v.  Marchant,  119  Penn.  St.  541 ;  s.  c, 
33  Amer.  &  Eng.  R.  E.  Cases,  116;  Transportaiion  Co.  v. 
Chicago,  99  TJ.  S.  635. 

There  are  two  notable  cases  in  the  State  of  Pennsylvania, 
which  well  illustrate  the  common-law  rule  above  announced. 
As  it  seems  to  be  conceded  that  the  hardship  of  these 
cases — the  want  of  a  remedy  for  an  admitted  mischief — led 
to  the  incorporation  in  the  Pennsylvania  Constitution  of  1874 
of  a  provision  of  which  section  7  of  Art.  XIV  of  our  present 
Constitution  (of  1875),  hereafter  quoted,  is  an  exact  copy, 
I  deem  a  particular  reference  to  these  decisions  to  be  appro- 
priate. In  O'Connor  v.  Pittsburg,  18  Penn.  St.  187,  decided 
in  1851,  the  cutting  down  by  the  city  of  Pittsburg  of  the 
grade  of  a  street  rendered  entirely  useless  a  church  building, 
which  was  shown  to  have«cost  about  $25,000,  and  practically 
destroyed  its  value  as  a  place  of  worship.  *'The  loss  to  the 
congregation,"  said  the  court,  "is  a  total  one,  while  the  gain 
to  holders  of  property  in  the  neighborhood  is  immense. 
The  legislature  that  incorporated  the  city  never  dreamt  that 
it  was  laying  the  foundation  of  such  injustice;  but,  as  the 
charter  stands,  it  is  unavoidable."  It  was  stated  by  Chief - 
Justice  Gibson,  that  the  case  was  re-argued,  "in  order  to 
discover,  if  possible,  some  way  to  relieve  the  plaintiff  consis- 
tently with  law;  but,  "  he  added,  "^I  grieve  to  say  we  have 
discovered  none."  So,  in  Monongahela  Navigation  Co.  v. 
Coons,  6  Watts  &  Serg.  101,  where  the  defendant  corpora- 
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tion  constructed  a  dam  in  the  Monongahela  river  under  leg- 
islative license,  which  caused  back-water  for  several  miles 
in  a  tributary  of  that  river,  and  resulted  in  great  damage  to 
the  plaintiflP's  mill,  the  court  held  the  injury  to  be  remedi- 
less, because  no  portion  of  the  plaintiff's  property  had  been 
taken  by  the  offending  corporation,  the  damage  being  merely 
consequential. 

The  unjust  distinction  thus  obtained  at  common  law,  that 
one  who  was  injured  by  the  rightful  exercise  of  eminent 
domain,  could  not  recover  damages  for  such  injury,  however 
great,  unless  some  portion  of  his  property  was  actually  taken. 
If  the  least  portion  of  his  property  was  taken,  however,  the 
owner  could  nojt  only  recover  compensation  for  it,  but  also 
damages  accruing  to  the  remainder  of  such  property. 
Where  no  property  was  "taken,"  the  injury  inflicted  was 
held  to  be  consequential  damages,  and  compensation  was 
disallowed,  unless  the  offending  corporation  or  party  was 
made  liable  by  force  of  its  charter,  or  by  some  statute. 

"This  was  the  mischief,"  says  Chief-Justice  Paxson,  in 
Penn.  E.  JS,  Co,  v.  Marchant,  119  Penn.  St.  541,  alluding 
to  the  two  cases  above  cited,  **  this  was  the  mischief  which 
the  constitutional  convention  had  before  it  when  section  8 
of  Article  XVI  [identical,  as  we  have  said,  with  section  7  of 
Art.  XIV  of  the  Alabama  Constitution  now  in  force]  was 
adopted  by  that  body,  and  it  was  the  evil  the  people  were 
smarting  under  when  they  ratified  the  work  of  the  conven- 
tion at  the  polls.  The  Constitution,  since  1790,  had  declared 
that  the  property  of  the  citizen  should  not  be  taken  or  applied  to 
public  use  without  just  compensation.  The  Constitution  of 
1874  went  further,  and  declared,  not  only  that  it  shall  not 
be  taken,  but  also  that  it  shall  not  be  injured  or  destroyed 
by  corporations  in  the  construction  or  enlargement  of  their 
works,  without  making  compensation,"  e/c,  etc,  "There  is 
no  ambiguity  in  this  language,"  continues  the  Pennsylvania 
court,  "we  have  applied  it  several  times  to  cases  arising 
under  it,  without  the  least  difficulty." 

Keeping  in  mind  the  cardinal  rule  of  construction,  which 
has  regard  for  the  old  law  as  it  stood  at  the  making  of  the 
act,  the  mischief  for  which  that  law  did  not  provide,  and  the 
remedy  provided  to  cure  this  mischief,  it  becomes  the  duty 
of  the  court  so  to  construe  the  clause  of  the  Constitution 
under  consideration  as  to  suppress  the  mischief  and  advance 
the  remedy.  "Municipal  and  other  corporations,"  says  the 
Constitution,  "  and  individuals,  invested  with  the  privilege 
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of  taking  private  property  for  public  use,  shall  make  just 
compensation  for  the  property  taken,  ivjured  or  destroyed, 
by  the  construction  or  enlargement  of  the  works,  highways, 
or  improvements,  which  compensation  shall  be  paid  before 
such  taking,  injury,  or  destruction." — Const,  Art  XIV,  §  7. 

I  do  not  discover  precisely  this  same  language  in  the  Con- 
stitution of  any  other  State,  except  those  of  Alabama  and 
Pennsylvania.  An  analogous  phrase,  having  in  view  the 
correction  of  the  same  evil,  is  found  in  the  constitutions  of 
Illinois,  Missouri,  Nebraska,  Georgia,  California,  and  several 
other  States,  and  provides  that  ''private  property  shall  not 
be  taken  or  damaged  for  public  use,  without  just  compensa- 
tion." In  Texas,  the  language  is  "taken,  damaged,  or  des- 
troyed for,  or  applied  to  public  use."  These  constitutions 
have  generally  been  construed  to  so  far  change  the  common- 
law  rule  as  to  entitle  the  injured  owner  to  compensation  for 
any  damage,  whether  direct  or  consequential,  done  to  private 
property  for  public  use,  and  this  without  regard  to  any 
physical  invasion  or  spoliation  of  the  property  so  damaged. 
Mills  on  Eminent  Domain,  2d  Ed.,  §  204a,  and  cases  cited. 
They  are  clearly  designed  as  an  extension  of  former  provis- 
ions for  the  protection  of  private  property.  As  observed  by 
Thornton,  J.,  in  construing  a  similar  clause  in  the  Constitu- 
tion of  California,  **If  it  was  not  intended  as  an  additional 
guaranty  to  the  common  and  usual  one,  its  insertion  was  idle 
and  unmeaning." — Reardon  v.  San  Francisco,  7  Amer.  & 
Eng.  Corp.  Cases,  454.  The  whole  purpose  in  view  seems 
to  me  to  be,  that  the  party  benefitted — the  public — shall 
bear  the  burden  of  making  compensation  for  any  private 
property  taken  or  damaged  for  public  use.  As  the  improve- 
ment is  made  for  the  common  benefit,  it  is  just  that  the  pub- 
lic should  pay  for  it,  and  not  any  particular  individual  be 
forced  to  bear  the  exclusive  expense  by  the  consequential 
depreciation  in  the  value  of  his  damaged  property. — Har- 
mon v.  Omaha,  17  Neb.  548;  52  Amer.  Eep.  420;  Moore  v. 
'City  of  Atlanta,  70  Ga.  611;  Mayor  v.  Central  B.  R.  Co. 
ofN,  J.,  40  N.  J.  Eq.  417;  City  of  Elgin  v,  Eaton,  83  IlL 
535;  25  Amer.  Kep.  412. 

Under  our  Constitution,  the  right  of  recovery  in  such  ccises 
is  limited,  of  course,  to  property  taken,  injured  or  destroyed 
in  a  particular  mode:  viz.,  "by  the  construction  or  enlarge- 
mewf"  of  the  works,  highways,  or  improvements  of  the 
defendant  corporation. 

It  is  generally  conceded  that  provisions  of  this  character 
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are  remedial  in  nature,  giving  damages  where  none  before 
were  allowed,  and  that  therefore  they  should  be  liberally  con- 
strued to  effect  their  object.  This  was  said  in  TownsemTs 
Case^  80  Ala.  489,  supra,  and  is  the  settled  doctrine  in 
PennsylTania. — Borough  of  New  Brighton  v.  United  Presby- 
terian Church,  96  Penn.  St.  331. 

The  Supreme  Court  of  Pennsylvania  have  held,  that  the 
word  "injury"  (or  injured),  as  used  in  the  Constitution  of 
that  State,  meant  such  a  legal  wrong  as  would  be  the  sub- 
ject of  an  action  for  damages  at  common  law ;  or,  using  the 
language  of  Mr.  Justice  Paxson  in  a  recent  case,  that  the 
framers  of  the  Constitution  "intended  to  give  a  remedy  for 
legal  wrongs,  and  not  such  injuries  as  were  damnum  absque 
injuria^  Among  the  latter  class  of  injuries,"  he  adds,  "are 
those  which  result  from  the  use  and  enjoyment  of  a  man's 
own  property  in  a  lawful  manner,  without  negligence,  and 
without  malice." — Penn.  R.  R.  Co.  v.  Marchant,  119  Penn. 
St  541.  This  conclusion  has  been  severely  criticized,  and 
to  my  mind  is  of  questionable  correctness;  but  it  is  unnec- 
essary for  the  purposes  of  this  opinion  to  attempt  to  refute, 
or  even  to  discuss  it  The  critical  examiner  of  the  Pennsyl- 
vania decisions  can  not  fail  to  observe  the  embarrassment 
which  has  resulted  from  the  attempt  by  that  learned  court 
to  rescue  some  cases  from  the  injustice  of  its  logical  appli- 
cation. The  latest  Pennsylvania  case  which  we  find  reported, 
bearing  on  the  construction  of  the  clause  under  consideration, 
is  Penn.  S.  F.  R.  Co.  v,  Walsh,  124  Penn.  St  544,  and  does 
not  seem  to  follow  the  logical  result  of  the  definition  affixed 
to  the.  word  "injury,"  as  above  stated.  There,  a  railroad 
had  been  constructed  upon  the  public  street  of  a  town,  under 
authority  of  law,  so  near  to  a  church  edifice  as  to  render  it 
unfit  and  unsafe  for  use  as  a  parsonage,  church  and  school, 
for  which  it  was  and  had  been  used ;  the  frequent  running 
of  the  trains  destroying  safe  access  to  the  property,  and 
seriously  interfering  with  the  conduct  of  religious  services, 
so  as  to  greatly  depreciate  the  value  of  the  edifice.  The 
injury  was  held  to  be  the  direct  result  of  the  construction, 
and  '^to  stand  upon  the  same  footing  as  to  consequential 
damages  as  if  it  had  been  an  actual  taking  of  a  portion  of 
the  plaintiflTs  property." 

A  case  more  directly  in  point,  for  the  purposes  of  the 
present  decision,  is  Borough  of  New  Brighton  v.  United 
Presbyterian  Church,  96  Penn.  St  331,  where  the  grade  of 
a  street  was  changed  by  order  of  the  town  authorities,  and 
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the  church  edifice  of  an  abutting  proprietor  was  injured  by 
a  depreciation  in  value,  in  the  nature  of  consequential  dam- 
ages, without  any  actual  taking  of  the  plaintiffs  property. 
It  was  admitted  that  the  plaintiff  would  have  been  remediless 
without  the  aid  of  the  constitutional  provision,  and  of  a 
statute  enacted  to  carry  it  into  effect.  To  the  argument  that 
the  municipality  was  not  liable  for  damages  for  grading 
the  street  the  first  time,  by  reason  of  the  rights  incident 
to  the  original  dedication,  Mercur,  J.,  said:  "The  pro- 
prietor dedicated  the  street  to  the  public  use  as  the  grade 
then  existed.  The  defendant  in  error  so  accepted  it,  and 
erected  a  church  edifice  on  the  lot  abutting  thereon. 
Whether  the  authorities  would  change  the  grade,  was  a  mat- 
ter of  conjecture.  A  change  from  the  natural  grade  is  a 
change  of  grade,  just  as  clearly  as  if  changed  from  a  grade 
previously  made  by  the  authorities.'  It  is  presumed  to  have 
been  made  for  the  public  benefit ;  but,  as  is  found,  to  the  in- 
jury of  private  property."  "When  the  borough  accepted  it 
[the  street],  she  k>ok  it  as  it  then  was,  in  width,  line  and 
grade.  This  statute  giving  compensation  [in  execution  of 
the  Constitution]  is  remedial.  It  gives  damages  where 
before  none  could  be  recovered.  It  should  receive  a  liberal 
construction  to  effect  its  object."  A  judgment  of  the  trial 
court  was  affirmed,  holding  the  borough  liable  for  the  depre- 
ciated value  of  the  property  resulting  incidentally  from  the 
grading,  or  construction  of  the  street. 

There  are  many  other  decisions  of  the  same  court  on 
analogous  questions,  an  examination  of  which  will  throw 
light  on  the  subject  in  hand. — County  of  Chester  v.  Brower^ 
117  Penn.  St.  64:1;  Penn,  i2.  E.  Co.  v.  Lipj)incoH,  116  IK 
472;  Pusey  v.  City  of  Allegheny,  98  76.  522;  City  of  Read^ 
ing  V,  Althouse,  93  lb,  400;  Penn.  R.  R.  Co.  v.  Duncan, 
111  7b.  352. 

The  authorities,  we  may  add,  make  a  distinction,  in  some 
cases,  as  to  the  liability  of  municipalities  and  other  corpora- 
tions to  make  compensation  for  the  taking  of  streets  and 
highways,  where  the  fee  of  the  street  or  highway  is  vested 
in  the  public,  on  the  one  hand,  and  in  the  adjoining  proprietor 
on  the  other.  Whether  any  such  distinction  can  be  made, 
under  our  present  Constitution,  where  a  depreciation  in  the 
citizen's  property  is  caused  by  the  construction  or  enlarge- 
ment of  municipal  highways,  we  need  not  decide,  as  the 
facts  of  the  present  case  aiithorize  the  inference  that  the 
plaintiff,  Maddox,  owned  the  fee  of  the  street  in  question  to 
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the  center. — 2  Beach  on  Bail  ways,  §§  810-811;  Mills  on 
Eminent  Domain  (2d Ed.),  §§  203-204;  Hoi  Springs  R.  R, 
Co,  V.  Williamson,  45  Ark.  429 ;  Columbus  &  Western  R,  R, 
Co.  V.  WUherow,  82  Ala.  190  ;Protzman  v.  Indianapolis  R,  R. 
Co,f  68  Amer.  Dec.  650;  Penn.  R.  R,  Co.  v.  Merchant, 
33  Amer.  &  Eng.  R.  R.  Cases,  116;  and  note  on  p.  140. 

I  have  no  difficulty,  for  myself,  in  reaching  the  conclusion 
that,  under  the  provisions  of  our  present  Constitution,  if  the 
contiguous  proprietor  of  a  house  and  lot  is  injured,  in  the 
sense  of  being  damaged,  by  the  grading  of  the  street,  in  the 
mode  exhibited  by  the  evidence  in  this  case,  and  this  grading 
is  done  by  the  authority  of-  the  municipality,  and  by  reason 
of  this  improvement  the  pecuniary  value  of  such  property  is 
diminished,  the  owner  is  entitled  to  be  compensated  for  the 
damages  he  has  sustained.  This  rule  has  the  advantage  of 
being  plain  in  meaning,  and  of  easy  application  in  practice. 
It  harmonizes,  moreover,  in  policy  with  that  distinguishing 
feature  of  modern  republican  constitutions,  which  has  in 
view  the  protection  of  private  rights  and  personal  liberty 
against  the  unjust  oppression  and  encroachments  of  govern- 
mental power.  And  the  measure  of  damages  in  such  cases 
will  be  the  decrease  in  the  actual  value  of  the  property,  oc- 
casioned by  the  improvement  thus  made  for  the  public 
benefit.  Unless  this  construction  be  given  the  Constitution, 
it  will  fail,  in  my  opinion,  to  afford  that  just  indemnity  for 
the  wrongs  of  the  citizen  which  was  intended  to  be  accom- 
plished by  its  framers — which  was,  I  repeat,  to  require  the 
public  to  bear  the  burden  of  municipal  improvements  of  this 
nature,  made  for  the  public  benefit,  and  not  to  crush  the  private 
citizen  by  imposing  upon  him  alone  the  entire  damage  which 
may  have  been  caused  to  his  property.  Such  an  improve- 
ment seems  to  me  to  be  "a  construction  or  enlargement"  of 
a  highway,  within  the  meaning  of  the  clause  under  con- 
sideration. And  I  do  not  see  that  any  dedication  of  a  street, 
however  long  ago  it  may  have  been,  could  operate  to  with- 
draw the  case  from  the  operation  of  the  law,  in  force  at  the 
time  the'  improvement  is  made,  which  declares,  in  effect,  that 
the  municipality  shall  indemnify  the  citizen  for  any  injury 
or  damage  to  his  property  resulting  from  such  improvement, 
equally  with  any  injury  or  damage  done  him  by  the  actual 
taking  of  such  property.  It  can  make  no  difference  in  the 
justice  of  the  case,  if  one's  property  is  reduced  to  one  half  of 
its  original  value  by  an  actual  taking,  or  by  indirectly  cover- 
ing up  his  premises  with  earth  piled  up  at  bis  door  steps  in 
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leveling  a  street,  or  in  digging  down  his  sidewalk  so  as  to 
render  a  ladder  necessary  for  access  to  the  place  of  his  abode, 
or  his  business. 

In  my  opinion,  if  the  uncontroverted  evidence  in  the 
present  case  was  believed  by  the  jury,  the  plaintiff  was  enti- 
tled to  a  recovery.  No  question  seems  to  be  raised  as  to 
the  amount  of  the  verdict,  the  rule  in  TownsencTs  Case, 
80  Ala.  489,  supra,  no  doubt  being  followed  in  the  charge 
of  the  court,  which  would  put  the  measure  of  plaintiffs 
damages  at  the  difference  in  the  market  value  of  the  premises 
before  and  after  the  side- walk  was  cut  down.: — The  Indiana, 
ike,  Raihvay  Co.  v.  Eberle,  110  Ind.  542;  Lead.  Cases 
Amer.  Law  Eeal  Prop.  (Sharswood  &  Budd),  470-473. 

Under  these  views,  the  record  shows  no  ruling  of  the  court 
prejudicial  to  the  appellant,  and  the  judgment  must  be 
affirmed. 

McCLELLAN,  J. — It  seems  to  me'there  is  no  escape  from 
the  conclusion  reached  in  the  opinion  of  Justice  Somerville, 
that  the  rule  prescribed  by  the  Constitution  imposes  a  liabil- 
ity in  all  cases  for  damages  resulting  either  from  the  taking, 
the  injury,  or  the  destruction  of  property,  in  the  construction 
or  enlargement  of  the  works,  highways  or  improvements  of 
municipal,  or  other  corporations,  having  the  power  to  take 
private  property  for  public  use.  I  find  no  warrant  in  the 
constitutional  provision,  or  in  any  canon  of  construction  as 
applied  thereto,  in  connection  with  pre-existing  doctrines  of 
the  common  law,  for  limiting  the  right  to  compensation  for 
such  injuries  by  a  consideration  of  a  supposed  reservation 
of  power  to  take,  injure  or  destroy,  in  the  original  dedication 
of  streets  to  the  public  use.  I  fully  concur  in  the  foregoing 
opinion. 

CLOPTON,  J. — I  concur  in"  the  affirmance  of  the  judg- 
ment, on  the  principles  declared  in  TmnisencFs  Ca^e,  80  Ala. 
489,  but  not  in  the  modification  of  the  rule  laid  down  in 
that  case. 

STONE,  C.   J. — I  concur  with  Judge  Clopton. 
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American  Union  Telegri'aph  Company    ifo  j^l 
V.  Daug^litery. 

Action  for  Damages  against  Telegraph  Company. 

1.  Amendment  of  complaint;  change  of  vartiea.-  -In  an  action  against 
a  telegraph  company,  to  recover  damages  tor  its  failure  to  trannmit  and 
del  ver  a  message  within  a  reasonable  time,  the  original  complaint  be- 
ing in  the  name  of  the  person  for  whom  the  dispatch  was  sent,  an 
amendment  may  be  allowed  (Code,  $  2833),  by  adding  the  name  of  his 
brokers,  who  sent  the  dispatch  in  their  own  name,  and  making  them 
sue  for  his  nse. 

2.  Secondary  proof  of  telegram. — As  to  the  proof  of  the  loss  and  con- 
tents of  a  telegram,  the  same  rules  of  evidence  apply  as  toother  writings ; 
and  though  the  sufficiency  of  the  preliminary  proof  of  loss  is  addressed 
to  the  court,  a  witness  can  not  be  allowed  to  testify  from  hearsay  as  to 
the  fact  of  loss  or  destruction. 

3.  Secondary  evidence  as  to  lost  deposition  — Secondary  evidence  of 
the  contents  of  a  lost  deposition  can  not  be  received,  when  it  is  not 
shown  that  the  opposite  party  had  notice  of  the  filing  of  the  interroga- 
tories, or  was  called  on  to  cross-examine  the  witness,  nor  that  the  dep- 
osition was  read  on  the  former  trial  of  the  cause. 

4.  Conditions  limiting  liability  of  telegraph  company;  unrepealed  mes- 
sages,—CondiXionB  expresseii  in  the  printed  blanks  on  which  telegraphic 
messages  are  required  to  be  written,  limiting  the  liability  of  the  com- 
pany in  the  case  of  an  unrepeated  message,  do  not  exempt  it  from  liabil- 
ity for  the  negligence  of  its  own  agents ;  and  a  plea  which  sets  up  those 
conditions,  but  does  not  negative  such  negligence,  is  defective. 

5.  Measure  of  damages;  cipher  messages  — ^For  negligence  in  the  trans- 
mission of  a  cipher  message,  the  meaning  of  which  is  not  explained  to 
the  receiving  operator,  the  measure  of  damages  recoverable  .against  the 
telegraph  company  is  the  same  as  if  the  message  was  in  ordinary  lan- 
guage; that  is,  the  company  is  liable  for  the  damages  naturally  and 
proximately  resulting  from  the  failure  or  delay,  but  not  for  damages 
arising  from  special  collateral  circumstances  wliich  are  not  communi- 
cated, and  in  reference  to  which  the  parties  are  not  presumed  to  have 
contracted ;  and  the  message  being  an  order  to  New  York  brokers,  to 
sell  cotton  on  account  of  the  sender,  the  measure  of  damages  is  the  de- 
preciation in  the  market  price  of  cotton  during  the  period  of  delay. 
(SoMSRviLLB,  J.,  dissenting  J  held  that  only  nominal  damages  were  re- 
coverable, or,  at  most,  the  price  paid  for  sending  the  message.) 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  action  was  brought  by  H.  L.  Daughtery,  against  the 
appellant  corporation,  to  recover  damages  for  its  failure  to 
forward  a  telegram  within  a  reasonable  time ;  and  was  com- 
menced on  the  4th  February,  1881.  The  message  was  sent 
from  Opelika,  January  6th,  1881,  addressed  to  Lehman 
Protbers,  New  York,  and  in  these  words:  ^'Socket,  Daughtery^ 
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to  cover,  bottomed,  incendiary,  bouncer,  incarnate /"^  which 
was  explained  to  mean,  "  Sell  on  account  of  Daughtery,  to 
cover,  100  June,  200  May,'^  and  .was  an  instruction  to  them 
to  sell  300  bales  of  cotton  on  his  account  The  message  was 
sent  for  plaintiff  by  Renfro  Brothers,  but  in  their  own  name ; 
and  during  the  trial,  as  the  bill  of  exceptions  shows,  on  this 
fact  appearing,  the  court  allowed  the  plaintiff  to  amend  the 
summons  and  complaint,  by  adding  the  names  of  the  suryiv- 
ing  partners  of  that  firm,  suing  for  his  use.  The  defend- 
ant objected  and  excepted  to  the  allowance  of  the  amend- 
ment, and  pleaded  the  statute  of  limitations  of  six  years  to 
the  complaint  as  amended,  to  which  plea  a  demurrer  was 
sustained. 

The  complaint  contained  seven  counts,  to  which  a  demur- 
rer was  interposed  assigning  nine  grounds  or  causes  of 
demurrer,  which  were,  in  substance,  (1)  that  no  contract 
between  plaintiff  and  defendant  was  shown;  (2)  that  the 
message  was  in  cipher,  and  unintelligible,  and  its  meaning 
was  not  explained  to  the  receiving  operator;  (3)  that  t'ae 
message  was  part  of  a  gambling  contract,  which  was  illegal 
and  void,  no  actual  sale  of  cotton  being  contemplated  or 
intended,  but  only  a  payment  of  the  difference  in  price.  The 
court  overruled  the  demurrer,  and  the  defendant  then  pleaded 
(1)  the  general  issue,  on  which  issue  was  joined;  (2)  "that 
the  contract  made  by  defendant  with  Renfro  Bros,  was,  that 
defendant  was  not  to  be  liable  for  damages  from  any  failure 
to  transmit  or  deliver,  or  from  any  error  in  the  transmission 
or  delivery  of  an  unrepeated  message,  but,  to  guard  against 
errors,  the  company  will  repeat  back  any  telegram  for  an 
extra  payment,  or  one  half  of  the  regular  rate,  and  in  that 
case  it  is  not  to  be  liable  for  damages  beyond  fifty  times  the 
amount  paid  for  sending  and  repeating  the  telegram ;  and 
defendant  avers  that  in  this  case  there  was  not  any  amount 
paid  for  repeating  said  telegram,  and  the  same  was  not  offered 
to  be  sent  as  a  repeated  telegram."  To  this  plea  the  court 
sustained  a  demurrer.  The  defendant  pleaded,  also, 
(3)  that  the  message  was  in  cipher,  was  not  intelligible, 
and  was  not  explained  to  the  operator;  and  to  this  plea,  also, 
the  court  sustained  a  demurrer. 

The  telegram  was  not  produced  on  the  trial,  but  proof  of 
its  loss  was  made  as  follows:  J.  H.  Pumell,  the  manager  in 
charge  of  the  office  of  the  Western  Union  Telegraph  Com- 
pany at  Opelika,  testified  that  his  company  succeeded  to  the 
business  of   the  American  Union   Telegraph   Company  m 
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Ocjtober,  1881,  and  he  had  been  in  charge  of  the  office  at 
Opelika  ever  since;  that  all  the  papers  on  file  when  he  took 
charge  of  the  office  were  sent  by  him  to  Mobile,  whence,  as 
he  afterwards  learned,  they  were  shipped  to  New  York,  and 
there  sold  to  a  paper-mill  and  ground  into  pulp;  that  he  had 
never  seen  said  telegram,  and  did  not  know  that  it  was  among 
the  papers  so  sent  off  and  destroyed.  To  the  admission  of 
each  part  of  this  evidence  the  defendant  objected  and  ex- 
cepted. 

Jno.  M.  Chilton,  plaintiff's  attorney,  testified  as  a  witness 
in  his  behalf,  that  he  did  not  personally  know  who  was  the 
defendant's  operator  at  Opelika  in  January,  1881 ;  and  he 
was  then  asked,  "Was  the  testimony  of  said  operator  ever 
taken  by  interrogatories  in  this  case?''  The  defendant  ob- 
jected to  this  question,  as  calling  for  illegal  and  irrelevant 
evidence,  and  excepted  to  the  overruling  of  the  objection. 
"The  witness  then  stated,  that  said  testimony  was  taken  by 
interrogatories;  that  the  operator  at  that  time,  Elmord  Culp, 
according  to  his  best  recollection,  resided  at  that  time  in 
West  Point,  Georgia,  and  affidavit  was  made  to  that  effect  at 
the  time  of  filing  interrogatories  to  him ;  that  he  filed  the 
interrogatories  to  said  Culp,  and  attached  to  them  a  copy  of 
the  telegram  as  set  out  in  the  complaint;  and  that  said  in- 
terrogatories, and  the  testimony  of  said  Culp  thereon,  had 
been  lost,  and  could  not  be  found  after  diligent  search." 
The  witness  further  stated,  that  he  "remembered  the  testi- 
mony of  said  Culp  substantially,"  and  that  it  was  to  this 
effect:  "that  he  was  the  defendant's  operator  at  Opelika  on 
the  6th  January,  1881,  and  received  the  original  telegram, 
of  which  the  copy  attached  to  the  interrogatories  was  cor- 
rect, and  forwarded  the  same  by  way  of  Montgomery;  that 
he  received  from  the  operator  at  Montgomery  acknowledg- 
ment of  the  receipt  thereof,  indicated  by  the  letters  O.  K. ; 
that  he  afterwards  tried  to  trace  said  telegram,  but  cotlld 
not  trace  it  beyond  Montgomery."  The  defendant  moved 
to  exclude  each  and  every  portion  of  this  evidence  from  the 
jury,  and  excepted  to  the  overruling  of  the  motion. 

The  defendant  asked  numerous  charges  to  the  jury,  and 
among  them  the  following:  (1.)  "If  the  jury  believe  the 
OTidence,  they  must  find  for  the  defendant."  (2.')  "If  the 
jury  believe  the  evidence,  they  can  not  find  for  the  plaintiff 
for  more  than  the  price  paid  for  sending  the  telegram." 
(3.)  "Under  the  evidence  in  this  case,  Beni&o  Brothers  were 
not  the  agents  of  plaintiffs,  but  were  brokers  through  whom 
18 
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he  made  his  contracts,  to  whom  he  was  liable  for  any  loss  he 
sustained,  and  from  whom  he  was  to  receive  any  profits 
arising  from  his  transactions  in  cotton  with  them."  (4.) 
"Under  the  evidence  in  this  case,  there  were  no  contracttial 
relations  between  plaintiflP  and  Lehman  Brothers;  they  were 
not  his  agents  or  brokers,  and  owed  him  no  duty  to  act  on 
his  telegram.''  (6.)  "Under  the  evidence  in  this  case,  the 
right  to  recover  special  damages  arising  from  a  failure  to 
cover  any  contracts  which  plaintiff  had  on  hand  on  the  6th 
January,  1881,  is  barred  by  the  statute  of  limitations  of  six 
years."  (7.)  "Under  the  evidence  in  this  case,  the  plaintiff 
is  not  entitled  to  recover  anything,  except  the  price  of  the 
telegram,  and  such  damages  as  would  naturally  result  from 
a  breach  of  the  contract  whereby  it  agreed  to  deliver  said 
telegram  to  Lehman  Brothers  in  New  York"  The  court 
refused  each  of  these  charges  as  asked,  and  the  defendant 
excepted  to  their  refusal. 

The  assignments  of  error,  44  in  number,  embrace  all  the 
adverse  rulings  of  the  court  on  the  pleadings  and  evidence, 
charges  given,  and  the  refusal  of  charges  asked. 

Jones  &  Falkner,  A.  &  B.  B.  Babnbs,  and  Gaylord  B. 
Clark,  for  appellant 

Jno.  M.  Chilton,  contra.     (No  briefs  on  file.) 

CLOPTON,  J. — It  having  appeared  during  the  course  of 
the  trial,  that  the  legal  title  to  the  contract  was  in  Benfro 
Bros.,  the  brokers  of  H.  L.  Daughtery,  by  reason  of  having 
signed,  in  their  own  names,  and  delivered  to  defendant  for 
transmission,  the  telegram  set  forth  in  the  complaint,  an 
amendment  making  it  the  suit  of  the  surviving  partners  of 
Benfro  Bros,  for  the  use  of  Daughtery,  in  whose  name  it 
was  originally  commenced,  was  proper. — Harris  v.  Plant, 
31  Ala.  639.  The  amendment,  when  allowed,  related  to  the 
commencement  of  the  suit,  and  no  new  matter  or  claim  being 
introduced,  the  statute  of  limitations  ran  only  to  the  filing  of 
the  original  complaint. — Evans  v.  Richardson,  76  Ala.  329. 

As  in  cases  of  other  writings,  proof  of  the  loss  of  a  tele- 
gram is  a  pre-requisite  to  the  admission  of  secondary  evi- 
dence of  its  contents. —  Whilden  v,  Mer,  tSk  Plant  Bank, 
64  Ala.  1.  Ordinarily,  the  declarations  of  the  person  who 
last  had  possession  of  a  writing,  are  not  receivable  as  evidence 
of  its  loss,  if  he  be  alive  and  in  the  jurisdiction  of  the  court 
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There  are  cases  in  which  the  declarations-  of  a  person  to 
whom  it  was  last  traced,  to  the  effect  that  he  did  not  have 
the  instrument,  or  to  whom  he  had  delivered  it,  have  been 
received  for  the  pnrpoae  of  showing  that  the  party  had 
prosecuted  a  diligent  search. — Reg.  v.  Kenilworth^  52  Eng. 
Com.  Law  Eep.  641.  Though,  as  the  sufficiency  of  the  prelim- 
inary proof  is  for  the  court,  it  may  not  be  necessary  to  preserve, 
the  strict  rule  between  direct  and  hearsay  evidence,  it  is  not 
so  far  relaxed  as  to  admit  hearsay  evidence  to  show  the  fact 
of  search,  or  the  destruction  of  the  writing  by  the  declarant. 
1  Wharton  on  Ev.  §  150.  It  was  not  competent  to  allow  the 
witness  Pumell  to  testify,  from  information  received  from 
others,  that  the  papers  of  defendant  had  been  sent  from 
Mobile  to  New  York,  and  sold  to  a  paper-mill. 

In  1  Greenleaf  on  Evidence,  §  163,  the  rule,  as  to  proof  of 
the  testimony  of  a  witness  given  on  a  former  trial,  is  stated 
as  follows:  "When  the  testimony  was  given  under  oath,  in 
a  judicial  proceeding  in  which  the  adverse  litigant  was  a 
party,  and  when  he  had  the  power  to  cross-examine,  and  was 
legally  called  upon  to  do  so,  the  great  and  ordinary  test  of 
truth  being  no  longer  wanting,  the  testimony,  as  given,  is 
admitted  after  the  decease  of  the  witness,  in  any  subsequent 
suit  between  the  same  parties.  It  is  also  received,  if  the 
witness,  though  not  dead,  be  out  of  the  jurisdiction;  or  can 
not  be  found,  after  diligent  seaich;  or  is  insane,  or  sick;  or 
is  unable  to  testify,  or  has  been  summoned,  but  appears  to 
have  been  kept  away  by  the  adverse  party."  That  the  wit- 
ness was  examined  under  oath  in  a  judicial  proceeding,  and 
that  the  opposite  party  had  an  opportunity,  and  was  legally 
called  upon  to  cross-examine,  are  essential  requisites  to  ad- 
missibility. It  sufficiently  appears  that  the  witness  Culp 
was  beyond  the  jurisdiction  of  the  court;  that  interrogatories 
were  filed,  and  an  affidavit  of  his  non-residence  made,  and 
that  his  answers  to  the  interrogatories  were  taken;  but  it  is 
not  shown  that  his  deposition  was  used  in  evidence  on  the 
former  trial,  nor  that  defendant  had  notice  of  the  filing  of 
the  interrogatories,  or  was  called  upon  to  cross-examine. 

The  second  plea  of  defendant  sets  up  that,  by  the  contract 
for  the  transmission  of  the  message,  defendant  was  not  to  be 
liable  for  damages  from  any  failure  to  transmit  or  deliver, 
or  from  any  error  in  the  transmission  or  delivery  of  an  un- 
repeated  message,  and,  to  guard  against  errors,  would  repeat 
any  telegram  for  extra  payment,  or  one-half  the  regular  rate ; 
and  in  such  case,  not  to  be  liable  for  damages  beyond  fifty 
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times  the  amount  received  for  sending  and  repeating  the 
telegram;  and  that  the  telegram  in  question  was  not  repeated. 
In  West  Un.  Tel  Co.  v.  Way,  83  Ala,  240,  we  held,  that  a 
telegraph  company  can  not  contract  to  be  absolved  from  due 
care  and  diligence  in  the  transmission  and  delivery  of  tele- 
grams to  a  point  of  destination  on  its  own  line,  or  for  ex- 
emption from  liability  for  the  negligence  of  its  own  agents; 
and  that  terms  and  conditions,  similar  to  those  set  up  in  the 
plea,  are  limited  to  cases  where  the  negligence  of  the  oom- 
pcmy  is  not  the  cause  of  delay  or  non-delivery.  The  plea  is 
defective,  in  failing  to  aver  facts  which  bring  the  case  within 
the  scope  of  exemption. 

On  the  former  appeal  in  this  case,  the  several  grounds  of 
demurrer  to  the  complaint,  now  presented  for  consideration, 
except  two  interposed  after  the  case  was  remanded,  were 
fully  considered,  and  held  not  to  be  well  taken.  The  same 
.  question  relating  to  the  liability  of  the  telegraph  company 
for  failure  to  transmit  and  deliver  in  due  time  a  message  in 
cipher,  which  was  not  explained  to  the  operator,  then  pre- 
sented by  demurrer  alone,  is  now  raised  by  both  demurrer 
and  charges.  The  court  held,  when  the  case  was  formerly 
before  us,  that  though  thd  message  was  in  cipher,  and  its 
contents  or  importance  was  not  communicated  to  the  operator, 
if  the  company  received  and  agreed  to  transmit  and  deliver 
it,  and  failed  to  do  so  in  consequence  of  the  fault  or  neglect 
of  its  agents,  it  is  liable  for  the  damages  naturally  and 
proximately  resulting  therefrom ;  but  not  for  damages  aris- 
ing from  special,  collateral  circumstances  not  communicated, 
and  in  reference  to  which  the  parties  are  not  presumed  to 
have  contracted. — Daughiery  v.  Amer.  Un,  Tel.  Co.^  75  Ala. 
168.  This  question  was  subsequently  re-considered  in  West 
Un.  Tel.  Co.  v.  Way,  supra,  and  the  rule  declared  in  the 
former  case  re-aflirmed.  We  see  no  reason  for  departure 
from  the  ruling. 

But  it  is  insisted,  that  defendant's  prior  purchase  of  three 
hundred  bales  of  cotton,  two  hun(k>ed  to  be  delivered  in 
May,  and  one  hundred  in  June,  1881,  are  special  circum- 
stances not  communicated.  The  telegram,  as  translated,  is: 
"Sell  on  account  of  Daughtery,  to  cover,  100  June,  200  May." 
This  was  a  direction  to  cover  the  previous  contracts  of  pur- 
chase of  cotton  to  be  delivered  in  the  same  months,  and  was 
equivalent  to  a  direction  to  8el>  the  cotton  previously  pur- 
chased. It  was  so  construed  on  the  former  appeal,  and 
ruled  that  the  natural  and  proximate  damages  were  the 
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depreciation  in  the  market  price  of  cotton,  between  the  times 
of  the  direction  to  sell,  and  the  actual  sale  a  few  days  there- 
after. All  the  rulings  of  the  court,  with  respect  to  the 
measure  of  damages,  are  in  accord  with  these  principles, 
except  the  refusal  to  give  the  charge  requested  by  the  de- 
fendant, to  the  effect,  that  plaintiff  is  not  entitled  to  recover 
any  amount  except  the  price  of  the  telegram,  and  such  dam- 
ages as  naturally  arose  from  a  breach  of  the  contract  The 
refusal  to  give  this  charge  can  be  justified  only  on  the  ground 
that  the  case  warranted  the  jury  in  allowing  exemplary 
damages.  There  is  no  evidence  of  wanton  or  willful  negli- 
gence, or  negligence  so  gross  as  to  evince  an  entire  want  of 
cara  Not  being  a  case  for  the  allowance  of  exemplary 
damages,  plaintiff  is  entitled  to  recover  only  the  actual  dam- 
ages sustained. 

It  is  shown  that  Benfro  Bros,  were  the  brokers  of  Daugh- 
tery,  and  that  Lehman  Bros.,  to  whom  the  telegram  was  ad- 
dressed, were  their  correspondents,  and  members  of  the  Cot- 
ton Exchange  in  New  York.  Whether  Lehman  Bros,  were 
the  brokers  of  Daughtery,  or  whether  there  were  any  con- 
tractual relations  between  them,  is  immaterial.  The  liabil- 
ity of  the  defendant  is  not  affected  by  the  character  of  their 
relations,  or  by  the  want  of  contractual  relations.  The  sev- 
eral charges  in  reference  to  this  question  were  abstract,  and 
properly  refused. 

The  other  assignments  of  error  have  not  been  pressed  in 
argument,  and  it  is  unnecessary  to  consider  them. 

Beversed  and  remanded. 

SOMEBVILLE,  J.,  dissenting. — I  dissent  from  so  much 
of  the  opinion  of  a  majority  of  the  court  in  this  case  as  re- 
lates to  the  damages  recoverable  for  the  failure  to  transmit 
and  deliver  cipher  telegrams.  I  think  the  sound  rule  is  to 
limit  the  measure  of  damages  in  these  cases  to  such  as  are 
nominal,  or,  at  most,  the  price  paid  for  sending  the  message. 
The  reason  and  authorities  in  support  of  this  conclusion  are 
fully  discussed  in  my  dissenting  opinion  in  the  Western 
Union  Tel  Co.  v.  Way,  83  Ala.  562-565. 
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Christian  v.  American  Freeliold  Land 
Mortgage  Co« 

Bill  in  Equity  for  Foreclosure   of  Mortgage, 

1.  Foreign  corporations  doing  business  in  Alabama;  averment  of  com^ 
pliance  with  constitutional  and  statutory  provisions. — In  a  bill  filed  by  a 
foreign  corporation,  to  foreclose  a  mortgage,  or  to  enforce  any  other 
contract,  if  it  affirmatively  appears  that  the  mortgap;e  or  other  contract 
was  executed  in  Alabama,  compliance  with  constitutional  and  statu- 
tory provisions  regulating  the  right  of  foreign  corporations  to  do  busi- 
ness here  (that  is,  by  having  a  resident  agent  and  a  known  place  of 
business  here)  must  be  alleged,  as  essential  to  the  right  to  relief;  other- 
wise, the  fact  of  non-compliance  is  matter  of  defense,  and  must  be  taken 
by  plea  or  answer.     (Stone,  C.  J.,  dissenting.) 

2.  Foreign  and  alien  corporations,  litigating,  owning  land,  or  taking 
mortgages  in  Alabama. — A  foreign  corporation  may  litigate  in  Alabama, 
without  complying  w^ith  constitutional  and  statutory  provisions  regu- 
lating its  right  to  do  business  here ;  and  an  alien  corporation,  having 
complied  with  the  provisions,  may  own  land,  or  take  a  mortgage  on 
land  here. 

Appeal  from  the  Chancery  Court  of  Perry. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  27th  July,  1889,  by 
the  ''American  Freehold  Land  Mortgage  Company  of  Lon- 
don, Limited,  a  corporation  created  under  the  laws  of  Eng- 
land, and  having  its  principal  office  in  the  city  of  London," 
against  John  B.  Christian  and  others ;  and  sought  to  fore- 
close a  mortgage  on  a  tract  of  land,  which  said  Christian 
had  executed  to  the  complainant.  The  tract  of  land  was 
situated  in  Perry  county,  and  the  mortgage  was  dated  the 
14th  September,  1885.  The  defendants  demurred  to  the 
bill,  assigning  the  following  as  grounds  of  demurrer:  (1) 
because  the  bill  does  not  allege  or  show  that  said  corpora- 
tion, at  the  time  said  mortgage  was  taken,  had  a  resident 
agent  and  a  known  place  of  business  in  Alabama,  as  required 
by  constitutional  pro\dsions;  (2)  because  it  does  not  allege 
or  show  that  said  corporation  "has  any  right  or  authority  to 
take  to  itself  a  conveyance  of  any  land  situated  in  this  State;" 
(3)  because  it  does  not  allege  or  show  that  "any  authority, 
right  or  privilege  was  or  has  been  given  or  granted  to  said 
corporation  by  this  State,  to  take  a  conveyance  to  itself  of 
any  land  situated  in  this  State,  or  to  have  or  hold  any  land 
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situated  in  this  State  ;^'  (4)  because  it  shows  that  said 
corporation  is  transacting  its  business  in  this  State,  by  filing 
this  bill  to  foreclose  said  mortgage,  employing  attorneys  to 
prosecute  it,  &c.,  and  does  not  show  a  compliance  with  said 
constitutional  provision.  The  chancellor  overruled  the  de- 
murrers, and  his  decree  is  now  assigned  as  error. 

Jno.  F.  Vaby,  and  H.  C.  Semple,  for  appellant 

Pettus  a  Pettus,  contra, 

McOLELLAN,  J. — The  questions  which  the  demurrers  in 
this  case  seek  to  raise,  are  those  which  were  passed  on  in 
the  case  of  Farrior  v.  New  Eng.  Mart.  Sec.  Co.,  at  this 
term,  88  Ala.  275.  It  was  there  held,  that  a  corporation 
foreign  to  the  State  of  Alabama  could  not  transact  any  busi- 
ness in  this  State,  unless  and  until  it  had  complied  with  the 
provisions  of  §  4,  Art  XIV,  of  the  Copstitution,  now  also 
embodied  in  the  act  of  February  28th,  1887,  giving  force 
and  effect  thereto,  and  filed  in  the  ofiSce  of  the  Secretary  of 
State  an  instrument  in  writing,  &c.,  '^designating  at  least 
one  known  place  of  business  in  this  State,  and  an  authorized 
agent  or  agents  thereat'^ ;  and  that  a  mortgage,  executed  in 
this  State,  to  a  non-resident  corporation  which  had  not  com- 
plied with  the  constitution  and  statute,  on  land  situated  here, 
to  secure  a  loan  made  here,  was  absolutely  void.  This  case 
was  followed  and  re-affirmed  in  that  of  Mullen  v.  Amer. 
Freehold  Land  Mortg.  Co.  of  London,  88  Ala.  280.  And  in 
each  of  those  cases,  the  facts  going  to  show  that  the  trans- 
action involved  took  place  in  Alabama,  and  was  the  doing  of 
business  here  within  the  constitutional  and  statutory  pro- 
visions referred  to,  were  substantially  the  same  as  those 
presented  by  the  present  bill  and  exhibits.  We  adhere  to, 
and  re-atiirm  the  opinions  in  those  cases,  and  hold  that  the 
bill  in  this  case  is  without  equity,  if  it  can  be  construed  as 
showing,  either  by  averment  or  the  absence  of  necessary 
averment,  that  the  complainant,  at  the  time  of  the  transaction 
in  question,  had  not  complied  with  the  law  in  the  matter  of 
designating  ''a  known  place  of  business  in  this  State,  and  an 
authorized  agent  or  agents  residing  thereaf  This  pre- 
sents a  question  of  pleading  which  does  not  appear  to  have 
been  adjudged  in  either  of  the  cases  referred  to.  The  bill 
shows  that  the  complainant  is  a  foreign  corporation,  and  that 
the  transaction  upon  which  relief  is  sought  was  business 
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done  in  this  State ;  but  it  is  silent  as  to  whether  it  had,  at 
the  time  of  this  transaction^  or  at  any  other  time,  complied 
with  our  laws  as  to  the  designation  of  a  place  of  business  and 
an  agent  here.  Was  it  essential  that  the  fact  of  compliance 
should  have  been  averred,  in  such  sort  that  a  failure  to  allege 
it  must  be  taken  as  the  equivalent  of  an  admission  that  it 
does  not  exist?  It  is  a  fundamental  rule  of  equity  pleading, 
that  every  fact  essential  to  compla  inant's  title  to  maintain 
the  bill  and  obtain  the  relief  prayed  must  be  stated, — Story's 
Eq.  PL  §  257;  Daniel's  Ch.  PI.  &  Pr.  319.  And  where  it 
appears  from  the  face  of  the  bill  that  the  complainant's  right 
to  the  relief  he  seeks  depends  upon  some  preliminary  act  by 
him,  the  performance  of  such  preliminary  act  must  be  aver- 
red, or  a  demuirer  will  lie.  Thus,  where  the  plaintiff 
claimed  as  a  purchaser  of  certain  shares  in  a  joint-stock 
company,  and  it  appeared  by  the  bill  that  by  the  rules  of  the 
association  no  transfer  of  shares  could  be  valid  unless  the 
transaction  was  approved  by  the  directors  of  the  company, 
&C.,  the  bill  was  held  bad  on  demurrer,  because  it  failed  to 
allege  the  approval,  which  its  averments  showed  to  be  essen- 
tial to  complainant's  title  and  the  relief  he  sought. —  WaU 
bum  V.  Ingilby,  1  M.  &  E.  61,  77.  This  is  the  precise  point 
involved  here.  The  bill  presents  a  case  to  relief  on  which 
it  is  essential  that  complainant  should  have  complied  with 
the  laws  of  the  State  as  to  the  designation  of  a  place  of  busi- 
ness and  an  agent  thereat.  It  appears  from  the  bill  itself 
that,  without  such  compliance,  the  right  to  that  relief  does 
not  exist.  We  entertain  no  doubt  but  that  the  failure  to 
allege  the  fact  of  compliance  is  fatal  on  demurrer,  especially 
as  that  fact  is  peculiarly  within  the  knowledge  of  the  com- 
plainant The  averment  is  a  part  of  "plaintiff's  title  to 
maintain  the  bill  and  obtain  the  relief  "  sought  If  the  bill 
had  not  shown  that  it  prayed  relief  on  a  transaction  which 
took  place  in  Alabama,  the  objection  could  be  taken  only  by 
answer  or  plea.  It  would  then  have  been  a  matter  of  defense. 
But,  here,  the  materiality  of  the  fact  omitted  appears  from 
the  facts  alleged,  and  the  omission  will  be  taken — constndng 
the  bill  most  strongly  against  the  complainant — as  an  admis- 
sion that  the  fcu^t  does  not  exist  The  demurrer  based  on 
the  failure  of  the  bill  to  allege  that  the  complainant,  at  the 
time  of  making  the  loan,  had  designated  a  known  place  of 
business  in  this  State,  and  an  agent  residing  thereat,  should 
have  been  sustained. — Cockrell  v',  Ourley^  26  Ala.  405 ;  Reel 
V.  Overall,  39  Ala.  138. 
Vol.  lxzxiz. 
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Those  assignments  of  demurrer  which  are  predicated  on 
the  theory  that  foreign  corporations  can  not  litigate  in  the 
courts  of  this  State,  unless  they  have  complied  with  the  con- 
stdtutional  and  statutory  provisions  referred  to,  are  untenable, 
and  were  properly  overruled.  The  prosecution  or  defense 
of  an  action  in  the  courts  of  this  State  is  not  the  doing  of 
business  here,  within  the  meaning  of  the  requirement  in 
question. — 2  Mor.  Corp.  §  662.  And  the  objection  which 
denies  the  capacity  of  a  foreign  corporation,  t.  e.,  an  alien 
corporation,  to  own  land,  or  to  take  a  mortgage  on  land  in 
this  State,  even  when  it  has  designated  a  place  of  business 
and  an  agent  here,  is  equally  untenable. — Mor.  on  Corp. 
§§360,  961;  Code,  §1914. 

For  the  error  in  overruling  the  assignment  of  demurrer 
predicated  on  the  failure  of  the  bill  to  allege  compliance  with 
our  laws  as  to  the  designation  of  a  place  of  business  and  an 
agent,  the  decree  is  reversed,  and  the  cause  remanded. 

Stone,  C.  J.,  dissenting. 


Merchants  &  Planters^  National  Bank       \^^ 
V.  Rice  &  Wilson.  ^^ 

Action  on  Common  Counts^  against  Partnership, 

1.  Proof  of  partnership. — Where  a  mercantile  partnership  existed 
between  two  persons,  one  of  whom  famished  all  the  capital,  and  owned 
all  the  soods  and  assets,  while  the  other  was  only  a  nominal  partner  on 
a  stsilea  salary,  though  held  out  to  the  world  as  a  partner ;  on  the  death 
of  the  real  partner,  whose  wife  was  appointed  the  administratrix  of  his 
«>8tate,  and  to  whom  he  bequeathed  all  of  his  property,  a  new  partner- 
ship between  her  and  the  snrviving  partner  can  not  be  presumed  or  im- 
Elied  from  proof  of  the  fact  that,  six  months  after  trie  death  of  her 
usband,  acting  on  the  advice  of  a  friend,  she  advanced  $2,000  to  enable 
the  sorviving  i)artner  to  purchase  articles  represented  to  her  to  be  nec- 
essary to  aid  him  in  selling  out  the  remaining  stock  without  loss,  and 
collecting  the  outstanding  debts  for  advances. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  the  appellant,  against  Mrs. 
Mattie  J.  Bice. and  Alex.  Wilson,  as  partners  composing  the 
firm  of  Rice  &  Wilson;  and  was  commenced  on  the  9th  May, 
1888,     The  complaint  contained  only  the  common  counts, 
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each  claiming  $1,000,  for  money  loaned,  goods  sold  and 
delivered,  on  account  stated,  Ac.  The  record  does  not  show 
what  pleas  were  filed,  but  the  only  controverted  question 
seems  to  have  been,  whether  Mrs.  Eice  was  liable  as  a  part- 
ner with  said  Alex.  Wilson.  Under  the  rulings  of  the  court, 
in  charges  given  and  refused,  the  jury  returned  a  verdict 
against  Wilson,  for  $739.15,  and  in  favor  of  Mrs.  Bice.  The 
charges  given,  and  the  refusal  of  several  charges  asked,  are 
assigned  as  error.     The  opinion  states  the  material  facts. 

Graves  &  Blakey,  and  Brickell,  Semple  &  Gunter,  for 
appellant. 

A.  A.  Wiley,  and  Moore  &  Finley,  contra. 

STONE,  C.  J. — A  mercantile  business  of  several  years 
duration  was  conducted  in  the  city  of  Montgomery,  in  the  firm 
name  of  Eice  &  Wilson.  The  entire  capital  of  the  firm  was 
furnished  by  Eice,  and  was  his  property.  Wilson  allowed 
himself  to  be  held  out  to  the  world  as  a  partner,  but,  as  be- 
tween themselves,  he  was  not  a  partner.  He  was  not 
directly  interested  in  the  profits  and  losses. — 2  Brick.  Dig. 
300,  §§  25-7.  He  was  a  mere  employee,  his  compensation 
being  one  half  the  profits,  not  to  exceed  one  hundred  dollars 
per  month.  The  firm  did  its  banking  business  with  the  ap- 
pellant, which  bank  had  its  situs  in  Montgomery, 

Eice  died  May  30,  1887,  leaving  a  surviving  widow,  Mat- 
tie  Eice,  who  succeeded  to  the  ownership  of  his  entire  estate, 
and  she  became  the  administratrix. 

Wilson  continued  the  business  in  the  name  of  Eice  &  Wil- 
son, until  the  entire  stock  of  goods  was  sold  to  Stone, 
December  31,  1887 — seven  months  after  the  dissolution  of 
the  partnership  by  Eice's  death. — Es2:)y  v.  Corner^  76  Ala. 
501;  Vincent  v,  Martin^  79  Ala,  540.  No  understanding, 
or  interview,  is  shown  to  have  been  had  between  Wilson  and 
Mrs.  Eice,  in  reference  to  a  continuance  of  the  business,  or 
in  what  name  it  should  be  continued,  until  the  latter  part  of 
November,  1887.  Wilson  and  another  witness,  Vandiver, 
testify  that  about  that  time  one  or  more  interviews  were  had 
with  Mrs.  Eice,  with  reference  to  money  to  be  furnished  by 
her  to  carry  on  the  business,  and  promote  the  sale  of  the 
goods  on  hand ;  and  Wilson's  testimony  tends  to  show  that 
she  furnished  two  thousand  dollars.  These  witnesses  char- 
acterize this  negotiation,  and  subsequent  furnishing  of  the 
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two  thousand  dollars,  as  looking  to  a  formation  of  a  partner- 
ship between  her  and  Wilson.  Wilson's  testimony  tends  to 
show  that  the  famishing  of  the  money  by  Mrs.  Rice  con- 
summated the  agreement  for  a  new  partnership  between  her 
and  himself,  which,  he  alleges,  Vandiver,  the  other  witness, 
had  negotiated.  He  says  no  partnership  was  agreed  on  with 
him,  and  Yandiver  testifies  that  no  terms  of  partnership 
were  agreed  on  between  him  and  Mrs.  Bice. 

Conceding  everything  the  testimony  of  these  two  witnesses 
tends  to  prove,  and  ignoring  the  entire  eflPect  and  tendency 
of  all  opposing  testimony,  we  think  the  following  is  the  only 
rational  interpretation  it  is  susceptible  of:  Mrs.  Rice  sought 
the  counsel  of  Mr.  Yandiver,  as  to  what  course  she  should 
pursue  in  reference  to  the  mercantile  business,  the  owner- 
ship of  which  had  devolved  on  her  by  the  death  of  her  hus- 
band. She  expressed  a  desire  to  have  it  wound  up  speedily. 
After  looking  into  the  business,  Mr.  Yandiver  advised  against 
closing  it  at  that  time,  telling  her  it  would  be  detrimental  to 
her  interest,  and  that  she  could  not  then  part  with  the  ser- 
vices of  Mr.  Wilson  safely.  The  firm  had  considerable  out- 
standing dues,  and  had  merchandise,  the  sale  of  which  would 
be  facilitated  and  hastened  by  replenishing  the  stock  with 
articles  of  prime  necessity  in  that  line  of  trade.  He  advised 
her  to  furnish  two  thousand  dollars,  to  be  invested  in  meat, 
com  and  oats,  which  would  sell  readily  for  cash.  This,  he 
said,  would  preserve  the  trade  and  business  of  the  store,  so 
as  to  enable  Wilson  to  sell  the  other  goods,  and  would  aid 
him  in  collecting  the  unpaid  dues.  If  it  was  added  that  the 
business  should  continue  in  the  same  name.  Rice  &  Wilson, 
that  is  of  no  significance.  Such  course  is  not  unusual  in 
winding  up  a  mercantile  firm,  dissolved  by  the  death  of  one 
of  the  partners.  It  did  not,  and  could  not,  tend  to  show 
that  she  consented  to  substitute  herself  as  a  partner,  in  the 
place  of  her  deceased  husband,  and  thus  form  a  new  firm. 
The  goods  were  hers,  the  uncollected  dues  were  hers,  and 
any  loss  sustained  in  disposing  of  the  one,  and  in  realizing 
the  other,  would  be  her  loss.  The  implications  might  be 
difiPerent,  if  Wilson  had  owned  any  interest  in  the  stock  in 
trade.  Giving  the  largest  interpretation  to  the  testimony  of 
Vandiver  and  Wilson,  and  conceding  that  Mrs.  Rice  know- 
ingly and  intentionally  furnished  the  two  thousand  dollars, 
to  be  invested  in  meat,  corn  and  oats,  as  a  help  in  disposing 
of  the  broken  stock  on  hand,  of  collecting  the  unpaid  dues, 
and  of  winding  up  the  business — and  this  is  the  whole  scope 
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of  their  testimony,  when  properly  interpreted — ^these  facts, 
neither  separately  nor  collectively,  tend  to  prove  that  she 
entered  into  a  new  enterprise,  a  new  peurtnership.  They 
would  authorize  Wilson  to  employ  the  money  for  the  pur- 
pose for  which  it  was  furnished,  but  they  would  not  authorisse 
him  to  create  a  debt  binding  on  her.  It  did  not,  and  could 
not,  constitute  a  partnership.  And,  it  should  be  added,  there 
is  no  testimony  that  Mrs.  Eice  was  ever  informed  that  she 
was  represented,  or  held  out  to  the  public,  as  a  member  of 
the  firm. 

Tested  by  the  constraction  we  have  giyen  plaintifiPs  testi- 
mony, there  was  no  error  in  the  court^s  severaL^rulings.  In 
fact,  if  no  testimony  had  been  introduced  for  her,  and  the 
general  charge  had  been  asked  in  her  favor,  it  ought  to  have 
been  given. 

Affirmed. 


I,g  5S3|  Burks  v.  Bragg. 

138  613  Action  on  Note  given  for  Rent 

1.  Predicate  for  secondary  evidence;  proof  of  loss . — Secondary  evidence 
of  the  contents  of  an  alleged  writing  can  not  be  received,  on  the  testi- 
mony of  a  party  that,  *'to  the  best  oi  his  recollection/'  the  contract  was 
reduced  to  writing,  that  it  had  been  misplaced,  that  he  could  not  find  it 
after  diligent  search,  and  that  he  'Hhought  it  was  lost,  or  destroyed;" 
when  he  further  testifies,  on  cross-examination,  "  that  he  was  not  pre- 
pared to  say  it  was  lost  or  destroyed,"  and  that  it  was  probably  among 
certain  papers,  which  he  had  packed  away  for  safe-keeping,  and  which 
he  had  neglected  to  examine. 

2.  Same;  cross-examination, --The  sufficiency  of  the  proof  of  loss,  as 
a  predicate  for  the  introduction  of  secondary  evidence  of  the  contents 
of  a  writing,  is  a  question  for  the  court ;  and  the  evidence  set  out  in  the 
bill  of  exceptions  being  sufficient  to  sustain  the  ruling  of  the  court  below, 
which  held  the  proof  insufficient,  no  injury  could  have  resulted  from 
requiring  the  party  testifying  to  the  loss  to  answer  the  question,  ou 
cross-examination,  '*  if  he  would  swear  there  was  no  possible  chance  to 
find  the  paper." 

3.  Landlord's  duly  to  repair. — The  lessee  of  a  store-house  takes  the 
premises  in  the  condition  in  which  thejr  are  at  the  time,  and  the  land- 
lord is  under  no  obligation  to  make  repairs,  in  the  absence  of  an  express 
agreement. 

4.  Testimony  on  cross-examination,  as  to  reason  for  conduct.— A  party 
testifying,  on  cross-examination,  as  to  an  act  or  conduct  on  his  part 
which  amounts  to  an  admission  against  interest,  can  not  state  his  un- 
communicated  reason  for  such  act  or  conduct. 

Vol.  lzzxiz. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  Mrs.  Elizabeth  T.  Bragg, 
against  Wm.  P.  Burks,  and  was  founded  on  the  defendant's 
promissory  note  for  $292.45,  which  was  dated  March  22d, 
1888,  payable  to  Dayidson  &  Joseph  or  order,  on  October  1st, 
1888,  at  the  banking-house  of  Josiah  Morris  &  Co.  in  the 
city  of  Montgomery,  and  was  assigned  and  indorsed  by  the 
payees  to  the  plaintiff.  The  note  was  given  for  the  balance 
of  rent  of  a  store-house  in  the  city  of  Montgomery  belonging 
to  the  plaintiff,  which  the  defendant  had  leased  and  occupied 
during  the  years  1885-87,  the  payees  being  plaintiff's  agents. 
The  defendant  pleaded  the  general  issue,  set-off,  and  recoup- 
ment, claiming  $600  as  damages  on  account  of  injury  to  his 
goods  during  the  term,  caused  by  defects  in  the  roof  and 
gutters  of  the  house,  and  plaintiff's  failure  to  make  repairs. 
On  the  trial,  the  defendant  testified  that,  when  the  contract 
of  renting  was  made,  the  plaintiff  agreed  to  make  necessary 
repairs  to  the  roof,  and  that  the  contract  was  reduced  to 
writing  to  the  best  of  his  recollection ;  but  the  court  held  the 
preliminary  proof  of  loss  insufficient,  and  excluded  all  evi- 
dence as  to  tne  contents  of  the  writing,  and  all  evidence  as 
to  the  damage  to  the  goods;  to  which  rulings  the  defendant 
excepted.  "Defendant  testified  on  cross-examination,  that 
the  note  was  given  for  the  balance  of  the  rent  due,  and  was 
executed  after  he  had  vacated  the  premises  at  the  end  of  the 
term ;  that  he  said  nothing  to  said  Davidson  &  Joseph  at 
that  time  about  any  damages  he  had  sustained, /or  the  reason 
thai  he  ioas  then  in  such  a  condition  pecuniarily  that  he 
could  not  afford  to  he  sued^  On  motion  of  the  plaintiff,  the 
court  excluded  the  italicized  i^ords  as  evidence,  and  the  de- 
fendant excepted.  The  court  charged  the  jury,  on  request, 
that  they  must  find  for  the  plaintiff,  if  they  believed  the  evi- 
dence. The  defendant  excepted  to  this  charge,  and  he  here 
assigns  it  as  error,  with  the  several  rulings  on  evidence. 

A.  A.  Wiley,  for  appellant,  cited  1st  Greenl.  Ev.  §  558, 
14ih  Ed.;  McCrearyv,  Turk,  29  Ala.  246;  Phillips  v.  Kelly, 
29  Ala.  684;  Railroad  Co,  v.  Siimson,  14  Peters,  462;  Mar^ 
tin  V.  Hill,  42  Ala.  278;  Insurance  Co,  v.  Walden,  12  Johns. 
519;  Hackman  v.  Jones,  9  Wall.  201;  Parks  v.  Ross, 
11  How.  372;  8  Wend.  102;  MoiHon  v,  Fairbanks,  11  Pick. 
370;  1  WaU,  359. 
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Marks  &  Massie,  contra^  cited  Singer  Man,  Co,  v.  Riley, 
80  Ala.  314;  Taylor's  Landlord  &  Tenant,  §§  327-8;  Ball  v. 
Farley.  81  Ala.  288;  Band.  Com.  Paper,  §  1870;  1  Brick. 
Digest,  297,  §645. 

SOMERVILLE,  J.— 1.  The  defendant  testified  that,  to 
his  '*  best  recollection,"  the  contract  of  renting  the  store- 
house was  reduced  to  writing  at  the  time  it  was  entered  into 
between  him  and  the  agente  of  the  plaintiff;  and  while  he 
asserted  that  the  writing  had  been  ^'misplaced,"  and  that  he 
had  made  ''diligent  search"  for  it  without  finding  it,  and 
"thought  it  was  lost  or  destroyed;"  yet  he  showed  the  con- 
trary to  be  true,  by  the  contradictory  admission  that  "  he 
was  not  prepared  to  say  it  was  lost  or  destroyed,"  and  that 
it  was  probably  among  certain  private  papers  in  his  posses- 
sion, which  he  had  carefully  packed  away  for  safe-keeping, 
and  which,  he  confessed,  he  had  neglected  to  examine.  The 
court  clearly  committed  no  error,  under  these  circumstances, 
in  ref uaing  to  allow  secondary  evidence  as  to  the  contents  of 
the  written  lease. 

2.  This  question  as  to  secondary  evidence  was  one  exclu- 
sively for  the  determination  of  the  court.  There  could  have 
been  no  injury,  therefore,  in  allowing  the  plaintifiPs  counsel 
to  ask.  the  witness,  "  if  he  would  swear  that  there  was  no 
possible  chance  to  find  the  paper,"  or  in  requiring  this  ques- 
tion to  be  answered.  The  test  implied  by  the  interrogatory 
may  have  been  a  fallacious  one,  but  it  was  propounded  on 
cross-examination,  and  the  decision  of  the  court  manifestly 
did  not  rest  on  the  answer  elicited '  by  it,  but  on  the  other 
admitted  facts,  which  were  perfectly  conclusive  of  the  point 
decided. 

3.  No  duty  devolved  upon  the  landlord  to  make  any 
repairs  on  the  premises,  unless  there  was  an  agreement  to 
naake  them.  The  tenant  would  take  the  store-house  at  his 
own  risk,  as  to  fitness  for  habitation  or  use,  whatever  its  con- 
dition may  have  been  at  the  time. — City  of  Lowell  v.Spauld- 
ing,  50  Amer.  Dec.  775;  wo/e,  776;  Fisher  v.  Lighthall, 
54  Amer.  Eep.  258.  The  onus^  then,  was  on  the  defendant, 
as  tenant,  to  prove  such  alleged  agreement  to  repair,  by  legal 
and  competent  evidence.  The  note  given  for  rent  contained 
no  such  condition.  The  written  lease  presumptively  did  not 
The  only  legal  mode  of  showing  the  contrary  was,  either  by 
producing  the  lease  itself,  or  proving  its  contents  by  second- 
ary evidence.     The  writing  was  not  produced.     Its  contents 
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could  not  be  proved  by  parol,  because  its  absence  was  not 
satisfactorily  accounted  for  by  proof  of  its  loss  or  destruc- 
tion. It  follows  that  the  court  properly  excluded  all  the 
evidence  tending  to  prove  a  stipulation  in  the  lease  that  the 
plaintiff  would  make  repairs.  And  necessarily  there  was  no 
error  in  refusing  to  allow  evidence  of  any  damages  suffered 
by  the  defendant  in  the  destruction  of  his  goods  by  rains, 
caused  by  a  failure  to  make  such  repairs. 

4.  The  "reason  why"  the  defendant  did  not  make  a  claim 
for  such  damages,  when  he  executed  the  note  sued  on,  in 
the  above  view  of  the  case,  was  immaterial,  to  say  nothing 
of  the  objection  that  it  was  but  an  attempt  to  elicit  evidence 
of  an  uncommunicated  motive  for  his  silence,  which  was  not 
admissible. — Ball  v,  Farley,  81  Ala.  288 ;  McCormick  v. 
Joseph,  77  Ala.  236.  '  • 

The  rulings  of  the  court  are  free  from  error,  and  the 
judgment  must  be  affirmed. 


Chipman,  Calley  &  Co.  v.  Stern  &  Co. 

Bill  in  EquHy  by  Creditors  to  set  aside  Fraudulent  Convey^  i2LJ?* 

ance. 

1 .  Conveyance  bv  insolvent  debtor  to  creditor;  validity  as  against  other 
creditors, r- An  insolvent  debtor  may  make  an  absolute  sale  of  all  his 
property,  saving;  lawful  exemptions,  to  one  of  his  creditors,  in  payment 
of  an  existing?  bona  fide  debt,  at  a  fair  and  reasonable  price  not  material- 
ly lesa  than  the  value  of  the  property,  not  reserving  or  securing  any 
benefit  or  trust  to  himself;  and  the  purchasing  creditor  may  lawfully 
stipulate,  as  a  part  of  the  consideration,  or  agreed  price,  to  pay  the 
debts  due  to  certain  other  creditors. 

2.  Same',  valuation  of  property,  and  how  determined. — In  determining 
the  value  of  the  property  transferred,  as  bearing  on  the  reasonableness 
of  the  agreed  price,  the  weight  to  be  given  to  the  opinion  of  witnesses 
depends  on  their  experience,  and  their  knowledge  of  its  condition ;  the 
controlling  test  generally  is,  not  the  depreciation  in  value,  the  business 
being  continued,  but  what  the  property  would  bring  in  the  market;  and 
the  undervaluation  of  some  of  the  articles,  as  shown  by  subsequent 
Pales,  is  immaterial,  when  it  is  counterbalanced  by  the  overvaluation 
of  other  articles,  making  the  aggregate  price  for  all  fair  and  reasonable. 

3.  Same;  case  at  bait. — On  consideration  of  the  evidence  in  this  case, 
which  is  stated  in  the  opinion,  the  court  holds,  reversing  the  decree  of 
the  chancellor,  that  the  price  agreed  to  be  paid  for  the  goods,  seventy- 
five  per  cent,  of  the  invoice  price,  was  fair  and  reasonable  under  the 
circumstances;  that  the  writings,  construed  together,  truly  stated  the 
real  transaction  between  the  parties,  and  that  there  was  no  fraudulent 
concealment  of  any  fact,  nor  any  secret  trust  or  benefit  reserved  to  the 
debtor. 
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Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  80th  December,  1887, 
by  Henry  Stem  &  Co.  and  J.  Faust  &  Son,  mercantile  part- 
nerships, suing  as  creditors  of  Andrew  Curtis,  a  merchant 
doing  business  in  Mobile  under  the  name  of  A.  Curtis  &  Co. ; 
against  said  Curtis,  and  against  Chipman,  Calley  &  Co.,  a 
mercantile  partnership  doing  business  in  Boston,  Mass. ;  and 
sought  to  set  aside,  as  fraudulent,  a  conveyance  executed  by 
said  Curtis  to  Chipman,  Calley  &  Co.,  of  his  entire  stock  of 
goods  and  all  other  property,  excepting  only  goods  valued 
at  $1,000  which  were  claimed  as  exempt  The  chancellor 
held  the  conveyance  fraudulent  and  rendered  a  decree  for 
the  complainants ;  and  his  decree  is  here  assigned  as  error. 
The  opinion  states  the  tnaterial  facts. 

W.  D.  WiCKERSHAM,  and  R.  P.  Deshon,  for  appellants, 
submitted  an  elaborate  printed  argument,  which  was  mostly 
devoted  to  a  discussion  of  the  evidence,  and  in  which  the  fol- 
lowing authorities  were  cited:  Sewall  v.  Henry,  9  Ala.  24; 
Bates  &  Hines  v.  Union  Bank,  2  Ala.  677;  Holman  v. 
Crane,  16  Ala.  577;  Bobbins  v.  Webb,  66  Ala.  396;  2  Par- 
sons  Contracts,  66;  4  Phil.  Ev.  1421-24;  Prosser  v.  Hen- 
derson, 11  Ala.  487;  Gordon  v.  Tweedy,  71  Ala.  213;  Wood 
V.  Craft,  85  Ala.  262;  White  v,  Haas,  32  Ala.  430;  Sharpe 
V.  Orme,  61  Ala.  253;  Webb  v.  Mullen,  78  Ala  115;  1  Amer. 
&  En.  Encyc.  Law,  513;  Crawford  v,  Kirksey,  55  Ala.  300; 
Carter  Bros.  v.  Coleman,  84  Ala.  258 ;  Adams  v.  Thornton 
dh  Wellborn,  78  Ala.  491;  Hunt  v.  Rousmanier,  1  Peters, 
13;  Harrell  v.  Mitchell,  61  Ala.  270. 

PiLLANS,  ToRREY  &  Hanaw,  contra,  also  submitted  a 
printed  argument,  in  which  they  discussed  the  evidence,  and 
cited  Hill  v.  Nelms,  86  Ala.  442;  Martin  v.  King,  72  Ala, 
354;  1  Greenl.  Ev.  §  564;  Levy  v.  Williams,  79  Ala.  176; 
Crawford  v.  Kirksey,  55  Ala.  282;  Thames  v.  Rembert, 
63  Ala.  567;  Harrell  v,  Mitchell,  61  Ala.  270;  Shealy  v. 
Edwards,  75  Ala.  4:11,  Pickett  v.  Pipkin,  64  Ala.  520;  ZeU 
nicker  v.  Brigham,  74  Ala.  598;  Hubbard  v,  Allen,  59  Ala. 
283. 

CLOPTON,  J.— On  November  30,  1887,  Adam  Curtis,  a 
merchant  engaged  in  the  retail  boot  and  shoe  business  in 
Mobile  under  the  name  of  A.  Curtis  &  Co.,  sold  and  trans* 
'     Vol.  lxzxix. 
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feired  his  entire  property,  not  claimed  as  exempt,  to  Chip- 
man,  Galley  and  Co.  Appellees,  who  were,  prior  to,  and  at 
the  time  of  the  sale,  creditors  of  A.  Curtis  &  Co.,  by  the  bill 
assail  the  transaction  as  fraudulent.  The  consideration  paid 
was  the  payment  and  satisfaction  of  an  indebtedness  due  by 
Curtis  &  Co.  to  Chipman,  Calley  &  Co.,  and  their  promise 
and  agreement  to  pay  debts  due  by  him  to  other  named  per- 
sons, amounting  in  the  aggregate  to' $6,445.43.  The  trans- 
action was  evidenced  by  three  different  written  instruments 
— a  bill  of  sale  to  the  stock  of  goods,  book  accounts,  and  store 
fixtures  and  equipments ;  an  assignment  of  the  leasehold  in- 
terest in  the  store-house  then  occupied  by  Curtis,  and  an 
agreement  for  the  satisfaction  and  payment  of  the  specified 
debts. 

Complainants  do  not  controvert  the  rule,  well  settled  by 
repeated  decisions  of  this  court,  that  an  insolvent  debtor  may 
prefer  one  or  more  of  his  creditors,  to  the  exclusion  of  the 
others,  and  that  an  absolute  sale  of  the  whole  of  his  property, 
in  payment  of  an  antecedent  bona  fide  debt,  at  a  reasonably 
fait  price,  not  reserving  or  securing  to  himself  any  benefit, 
or  trust  by  which  he  may  be  benefitted,  is  valid,  and  will  be 
sustained,  whatever  may  have  been  his  intentions,  and  what- 
ever notice  the  preferred  creditor  may  have  of  such  inten- 
tions. Neither  is  the  transaction  rendered  fraudulent  by 
reason  of  an  express  stipulation,  that  the  purchasing  credi- 
tor will  pay  debts  due  to  other  specified  creditors,  and  such 
debts  are  in  fact  paid. — Hodges  v.  Coleman,  76  Ala.  203; 
Levy  V.  Williams,  79  Ala.  171;  RanlcinSc  Co.  v,  Vandiver, 
78  Ala.  562. 

In  the  original  bill,  the  main  attack  was  made  on  the  al- 
leged grounds,  that  the  value  of  the  stock  of  goods,  accounts 
and  fixtures  was  greatly  in  excess  of  the  amount  of  the  in- 
debtedness to  Chipman,  Calley  &  Co.,  and  of  the  debts  as- 
sumed to  be  paid,  and  that  a  secret  understanding  existed, 
whereby  a  benefit  was  reserved  to  Curtis.  The  amendment 
to  the  bill  specifically  charges,  that  the  transfer  of  the  lease- 
hold interest  was  upon  a  secret  consideration  to  be  paid  to 
Curtis,  or  was  without  consideration,  and  operated  to  secure 
a  benefit  to  him,  and  to  put  the  leasehold  beyond  the  reach 
of  his  creditors.  The  amount  and  bona  fides  of  the  debts, 
the  payment  of  which  constituted  the  consideration  price  of 
the  property,  are  not  controverted. 

The  amended  bill  alleges  that,  at  the  time  of,  and  contem- 
poraneously with  the  making  of  the  bill  of  sale,  Curtis,  in 
14 
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addition  to  the  goods  and  other  property  mentioned  therein, 
sold  or  transferred  to  Chipman,  Galley  &  Co.  the  leasehold 
interest  in  the  store-house;  and  the  evidence  shows  that  all 
the  written  instruments  were  executed  on  the  same  day, 
and  constituted  one  and  the  same  transaction,  and  that  the 
property  mentioned  in  the  bill  of  sale,  and  the  leasehold, 
were  included  in  the  sale.  In  the  trade,  the  stock  of  goods 
was  estimated  at  seventy-five  cents  on  the  dollar  of  the  in- 
voice, or  cost  price,  the  book-accounts  at  $250,  and  the  store- 
fixtures  and  equipments  at  $388.08,  making  an  aggregate  of 
$5,997.43. 

Having  carefully  considered  the  evidence  relating  to  the 
value  of  the  property,  we  are  forced  to  diflFer  with  the  chan- 
cellor as  to  his  conclusion  in  this  regard.  The  weight  to  be 
given  to  the  opinions  of  witnesses,  of  the  value  of  property, 
depends  on  their  experience  in  dealing  in  such  property,  and 
their  knowledge  of  its  condition.  All  the  witnesses,  with 
one  exception,  examined  on  part  of  complainants  as  to  value, 
and  several  examined  by  defendants,  were  unacquainted  with 
the  stock  of  goods,  or  its  condition.  It  therefore  becomes 
material  to  ascertain,  as  nearly  as  practicable,  the  real  con- 
dition of  the  stock  at  the  time  of  the  sale.  The  evidence 
shows  that  a  part  of  the  stock  on  hand  consisted  of  goods 
recovered  by  Curtis,  after  being  burned  out  in  1886 ;  that 
the  goods  which  he  purchased  prior  to  March,  1887,  had 
been  on  hand  from  eight  to  fourteen  months,  sales  having 
been  made  therefrom,  which  were  not  replenished,  and  a 
portion  shop- worn ;  and  the  amount  of  the  goods  purchased 
from  the  first  of  August  to  the  time  of  the  sale,  was  about 
two  thousand  dollars.  From  the  fact  that  the  part  of  the 
stock  taken  by  Curtis  as  exempt  was  valued  by  him  at  five 
per  cent,  less  than  the  original  cost,  it  is  evident  that  they 
were  selected  from  the  new  goods.  From  the  testimony  of 
the  witnesses  who  knew  the  stock,  and  of  those  who  exam- 
ined the  portion  shipped  to  Boston,  it  sufficiently  appears 
that  the  stock  of  boots  and  shoes  at  the  time  of  the  sale  con- 
sisted of  several  hundred  dollars  worth — about  nine  hun- 
dred— which  were  greatly  damaged  by  fire  and  water,  some 
worthless ;  one-half  or  more  of  the  balance  was  broken  stock, 
which  had  not  been  replenished,  and  some  shop- worn ;  the 
remainder  being  new  goods  in  the  original  condition,  from 
which  some  sales  had  been  made.  The  hypothesis  of  the 
witnesses  who  testified  that  the  depreciation  in  value  at  the 
expiration  of  fourteen  months  business  would  not  exceed  ten 
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or  fifteen  per  cent.,  was,  that  the  stock  of  boots  and  shoes 
had  been  bought  and  kept  in  store  in  the  usual  course  of 
trade,  with  the  usual  replenishing  of  the  same  in  consequence 
of  sales;  and  the  hypothesis  on  which  defendant's  witnesses 
based  their  opinion  of  the  value  was  the  condition  of  the 
stock  substantially  as  we  find  it  to  have  been.  Generally, 
the  controlling  determination  of  the  value  of  property  is, 
what  it  would  sell  for  in  the  market;  not  the  depreciation  in 
value,  the  business  being  continued.  When  the  witnesses 
on  both  sides  were  asked,  for  what  sum  the  stock  would  have 
sold,  if  sold  in  bulk  for  cash,  they  generally  agree  that  it 
would  not  have  brought  more  than  seventy-five  cents  on  the 
dollar  of  the  original  cost 

Also,  there  were  other  articles  of  property  included  in 
the  sale,  the  book-accounts,  store-fixtures,  and  leasehold. 
The  sale  was  an  entirety,  each  kind  of  property  being  an 
integral  part.  In  such  case,  it  should  not  be  declared 
fraudulent,  because  the  parties  may  have  placed  on  one  kind 
of  property  a  valuation  materially  ^less  than  its  real  value, 
if  the  valuation  placed  on  the  other  kinds  of  property  exceed 
their  real  value  to  such  extent  that  the  market  value  of  the 
entire  property  does  not  exceed  the  consideration  paid.  The 
inquiry  is,  was  all  the  property  sold  at  a  reasonably  fair 
price,  taken. as  a  whole?  It  is  evident  that  the  store-fix- 
tures and  equipments  were  estimated  greatly  in  excess  of 
their  value,  at  least  $300.  Calley  testifies,  that  he  esti- 
mated, if  the  loss  on  the  lease  did  not  exceed  three  hundred 
dollars,  his  firm  would  come  out  fairly  well,  but  that  he  re- 
garded the  value  of  the  leasehold  as  merely  nominal,  because 
the  chance  of  re-letting  the  store  for  the  balance  of  the 
year  was  so  unfavorable.  This  accords  with  the  testimony 
of  the  real-estate  dealers,  who  testified  that,  the  time  for 
renting  having  passed,  the  leasehold  possessed  no  fixed 
value,  from  the  fact  that  whether  or  not  the  store  could 
have  been  rented  depended  upon  contingencies  which  might 
or  might  not  arise.  On  account  of  the  happening  of  un- 
foreseen contingencies — a  fire,  and  the  change  of  location  of 
a  merchant — they  did  realize  $377.50  in  addition  to  two 
months  occupancy.  If  the  amount  thus  realized,  and  its 
rental  value  for  the  time  occupied,  be  estimated  as  the  value 
of  the  leasehold,  the  aggregate  value  of  the  whole  property 
sold  does  not  exceed  the  consideration  paid.  This  conclu- 
sion is  sustained  by  the  amount  of  the  proceeds  realized 
from  the  subsequent  sales  of  the  property,  including  the 
portion  of  the  stock  sold  by  the  sheriff. 


Digitized  by  CjOOQ IC 


212  SUPREME  COURT  [Nov.  Term, 

[Gbipman,  Galley  &  Co.  v.  Stern  A  Co.] 

The  inference  of  reservation  of  a  secret  benefit  to  the 
debtor,  is  founded  mainly  on  the  facts,  that  the  leasehold 
is  not  mentioned  in  the  bill  of  sale,  or  in  the  agreement  as 
recorded,  and  on  its  alleged  suppression,  both  in  the  plead- 
ings and  testimony,  until  the  bill  was  amended.     It  is  in- 
sisted that  this  was  done  for  the  purpose  of  deceiving  the 
other  creditors  of  Curtis,  and  that  the   debts  agreed  to  be 
paid  were  used  to  cover  and  hide  out  the  leasehold  interest. 
Allusion  may  here  be  made  to  the  controversy,  which  arose 
during  the  progress  of  the  cause,  respecting  the  time  when 
an   alteration  apparent   on  the  face  of   the  agreement  was 
made,  by  the  erasure  of  the  word  in,  substituting  and,  so 
that  it  reads:  "the  fixtures  and  equipments  of  every  kind 
belonging  to  him,  and  said  store,"  instead  of  "in  said  store," 
as  it  was  originally  written  and  recorded.     If  admitted  that 
the  alteration  was  made  after  the  agreement  was  signed  and 
recorded,  the  rights  of  Chipman,  Calley  &  Co.  do  not  neces- 
sarily   depend  upon   the  ascertainment  of   the  time  of  the 
alteration ;  it  could  afiPect,  the  validity  of  the  agreement  only 
as  between  the  parties  to  it,  and,  as  Chipman,  Calley  &  Co. 
did  not  know,  and  had   nothing  to  do   with  it,  it  can   not 
operate  to  taint  with  fraud  a  previous  transaction  free  there- 
from when  made.     It  may,  however,  be  regarded  a  circum- 
stance bearing  on  the  bona  fides  of  the  transaction,  to  be 
considered  in  connection  with  other  circumstaDces  proved. 
Did  the  record  sustain  the  contention  of  counsel,  that  up  to 
the  time  of  the  amendmoDt  of  the  original  bill,  nothing  in 
the  testimony  or  papers  filed  in  the  cause  indicated  that  the 
transfer  of  the  leasehold  interest  was  included  in  the  agree- 
ment to  sell,  or  that   such  transfer  was  contemplated,  and 
that  Calley  and  Curtis  are   silent  in  their  depositions  first 
taken  on  the  subject  of  the  leasehold,  or  any  transaction  in 
reference  to  the  lease ;  this  would  authorize  the  inference  of 
intentional  concealment. 

But  this  contention  is  founded  in  a  misapprehension  of 
the  pleadings  and  the  testimony,  unless  it  is  intended  to  be 
confined  to  the  tcritten  agreement.  On  examination  of  the 
original  bill,  we  find  that  it  alleges,  that  Johnson  claimed 
to  be  in  possession  of  the  stock  of  goods,  and  the  store,  as 
the  agent  of  Chipman,  Calley  &  Co.,  and  was  carrying  on 
the  business ;  and  the  agreement,  attached  to  the  answer  of 
Curtis,  shows  that  the  notes  given  by  him  for  the  rent  of 
the  store,  amounting  to  $750,  constituted  a  part  of  the  debts 
agreed  to  be  paid  by   them.     Possession   and  continued 
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occupation,  in  connection  with  an  agreement  to  pay  the 
rent  for  the  entire  year,  only  one  month  of  which  had  then 
expired,  would  seem  to  indicate  the  acquisition  of  the  lease. 
The  bill  was  amended  on  April  28,  1888.  On  the  day  pre- 
ceding, the  deposition  of  Galley,  first  taken,  was  published. 
In  this  deposition,  he  states,  that  his  firm  occupied  the  store 
after  the  purchase  until  they  discontinued  business,  about 
two  months,  and  made  every  possible  effort  to  re-let  it,  which 
they  eventually  succeeded  in  doing.  Also,  in  answer  to  an 
interrogatory  propounded  on  his  cross-examination,  he  states, 
that  they  took  a  lease  of  the  store,  November  30,  1887,  from 
Curtis.  In  Curtis'  first  deposition,  taken  on  oral  examina- 
tion, March  13,  1888,  after  giving  a  general  statement  of 
the  transaction,  and  after  saying  that  Chipman,  Calley  & 
Co.  assumed  the  payment  of  the  rent,  he  states  that  he 
transferred  the  lease  to  them.  From  the  examination  of 
these  witnesses  it  appears,  that  the  parties  considered  the 
lease  of  the  store  to  be  an  issue;  at  least,  the  witnesses 
were  not  silent  in  reference  to  it.  We  shall  not  decide  at 
what  time  the  alteration  of  the  agreement  was  made ;  but 
simply  remark  that  it  does  not  appear  to  have  been  made 
for  any  purpose  other  than  to  make  the  agreement  conform 
to  the  real  transaction.  The  recitals  of  the  bill  of  sale  and 
agreement,  as  we  construe  them,  are  not  untrue ;  they  speak 
the  truth  so  far  as  they  go,  but  not  the  whole  truth ;  for  the 
evidence  leaves  no  room  for  doubt,  that  the  leasehold  was 
included  in  the  sale,  and  the  amended  bill  so  avers.  The 
arrangement  by  which  the  lease  was  assigned  by  indorse- 
ment thereon,  a  bill  of  sale  to  the  store  and  fixtures  exe- 
cuted, and  an  agreement  between  the  parties  specifying  the 
debts  which  Chipman,  Calley  &  Co.  were  to  pay,  seems 
simple  and  natural. 

In  Carter  v.  Coleman,  84  Ala.  256,  it  is  said:  "So  long  as 
the  law  allows  a  failing  debtor  to  prefer  some  of  his  credi- 
tors at  the  expense  of  others,  it  permits,  if  it  does  not  invite, 
a  race  of  diligence.  The  points  of  inquiry  in  such  transac- 
tion are,  the  bona  fides  and  sufficiency  of  the  consideration, 
and  the  question  of  benefit,  open  or  secret,  reserved  or 
secured  to  the  paying  debtor.  If  the  contract  be  unassail- 
able at  these  points  of  attack,  it  is  impregnable."  We  have 
shown  that  the  value  of  the  whole  property,  whether  de- 
termined by  the  evidence,  or  the  actual  proceeds  realized 
subsequently,  did  not  exceed  the  consideration  paid.  Chip- 
man,  Calley  &  Co.  have  either  paid  the  debts  agreed  to  bo 
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paid  by  them,  or  have  given  their  obligations  to  pay  them, 
and  Curtis  has  been  discharged ;  and  unless  we  totally  dis- 
regard the  testimony  of  the  witnesses,  no  benefit  was  re- 
served to  the  debtor.  The  transaction  is  unassailable  at  the 
points  of  attack  suggested  in  Carter  v.  Coleman,  supra. 
Beversed  and  remanded. 


89    2141 

i!!^«i«i  Rice  &  TTllson  v.  Tobias. 

Bill  in  Equity  for  Injunction  against  Judgmental  Law. 

1.  Injunction  of  judgment  at  law.-^A  court  of  equity  will  en  join  a 
judgment,  which  purports  to  have  been  rendered  by  defaalt,  on  aver- 
ment and  proof,  as  in  this  case,  that  the  defendant  was  not  served 
with  process,  and  that  he  had  a  good  and  meritorious  defense  to  the 
action. 

2.  Objections  to  evidence;  waiver  o/.— Objections  to  evidence  in  a  chan- 
cery case,  which  were  not  raised  in  the  court  below,  can  not  avail  in 
this  court,  either  for  the  purpose  of  putting  the  lower  court  in  error  in 
admitting  the  evidence,  or  having  it  excluoed  by  this  court  in  passing 
on  the  sufficiency  of  the  evidence  to  sustain  the  decree. 

Appeal  from  the  City  Court  of  Montgomery,  in  equity. 

Heard  before  the  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  on  the  14th  October,  1886, 
by  W.  W.  Tobias,  against  Rice  &  Wilson,  a  partnership; 
and  sought  to  perpetually  enjoin  a  judgment  at  law  which 
the  defendants  had  obtained  against  said  Tobias  and  S.  B. 
Matthews,  as  late  partners  doing  business  under  the  name 
of  Matthews  &  Tobias.  The  bill  alleged,  as  grounds  of  relief 
against  this  judgment,  that  the  complainant  was  not  served 
with  process  in  the  suit,  and  had  no  notice  of  it,  and  that  he 
had  a  valid  defense  to  the  action,  having  been  released  from 
the  debt  by  Rice  &  Wilson,  the  plaintiffs  therein.  The 
judgment  was  rendered  by  default  on  the  13th  June,  1882, 
and  the  sheriff's  return  on  the  summons  showed  due  service 
on  each  of  the  defendants.  An  answer  was  filed  by  Rice  & 
Wilson,  denying  the  alleged  release  on  positive  knowledge, 
and  averring  the  due  service  of  process  on  information  and 
belief.  On  final  hearing,  on  pleadings  and  proof,  the  court 
rendered  a  decree  for  the  complainant,  perpetually  enjoining 
the  judgment  as  prayed ;  and  this  decree  is  here  assigned  as 
error. 
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E.  P.  MoRBissETT,  for  appellant 

A.  A,  Wiley,  contra. 

McCLELLAN,  J. — When  this  case  was  here  on  a  former 
appeal,  it  was  settled,  that  the  equity  of  the  bill  depended 
upon  the  establishment  of  two  facts:  (1)  that  the  jac^ment 
sought  to  be  enjoined  was  taken  by  default,  without  the  ser- 
vice of  any  process  on  the  complainant,  Tobias,  who  was  a 
defendant  in  the  judgment;  (2)  that  the  debt  upon  which 
the  judgment  was  rendered  had  been  discharged  by  release 
prior  to  the  recovery. — Rice  &  Wilson  v.  Tobias^  83  Ala.  348. 
On  a  second  hearing  in  the  City  Court,  the  chancellor  found 
the  existence  of  both  of  these  facts,  and  rendered  a  final 
decree  perpetually  enjoining  the  judgment  at  law.  The 
present  appeal  brings  under  review  the  correctness  of  these 
conclusions  on  the  facts.  From  a  careful  examination  of  the 
recco'd,  onr  opinion  is,  that  a  clear  preponderance  of  the  tes- 
timoDy  supports  the  finding  as  to  each  fact,  and  hence  sus- 
tains the  decree  rendered. 

The  complainant  himself  testified,  unequivocally,  emphat- 
ically, and  consistently,  that  Bice  &  Wilson  released  him 
from  all  liability  in  respect  to  their  claim  against  Matthews 
&  Tobias,  and  agreed  to  look  solely  to  Matthews,  who  con- 
tinued, in  his  own  name,  the  business  in  which  the  debt  was 
incurred;  and  this  he  does  with  a  degree  of  circumstantiality, 
BO  to  speak,  calculated  to  induce  belief.  He  is  directly 
supported  by  Matthews,  whose  interest  lay  in  defeating  the 
release,  who  also  testified  that,  in  their  efforts  to  collect  from 
him  by  compromise,  or  otherwise,  Eice  &  Wilson,  after  the 
time  of  the  alleged  release,  never  mentioned  Tobias  as  being 
also  bound  for  the  debt.  He  is  also  supported  by  the  preg- 
nant circumstance,  that  the  affidavit  to  the  account  on  which 
judgment  was  had  was  first  written  so  as  to  have  reference 
alone  to  a  liability  of  Matthews,  and  interlined  so  as  to 
include  complainant  He  is  also  supported  by  the  testimony 
of  Sheriff  Herbert,  to  the  effect  that,  when  approached  by 
him  in  regard  to  the  execution  on  the  judgment,  the  com- 
plainant at  once  said  that  it  was  no  debt  of  his,  but  that  of 
Matthews;  that  the  whole  matter  had  been  turned  over  to 
Matthews;  that  he  had  no  further  interest  in  it;  and  that 
Bice  &  Wilson  understood,  and  could  tell  him  all  about  it 
The  theory  of  release  derives  plausibility  also  from  the  con- 
sideration, that  it  was  not  an  improbable  thing  to  be  douQ 
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under  the  circamBtances,  involving  as  they  did  the  insolvency 
of  Tobias,  his  turning  over  all  his  interest  in  the  stock  of 
goods  to  Matthews,  and  the  latter' s  expectancy,  known  to 
Bice  &  Wilson,  that  he  would  receive  a  very  considerable 
property  from  his  mother.  Against  all  these  facts  and  cir- 
cumstances is  oflPered  only  the  confused,  unsatisfactory,  and 
inconsistent  testimony  of  Wilson.  We  do  not  hesitate  to 
affirm,  on  this  showing,  that  the  fact  of  release  is  fairly  and 
clearly  shown. 

In  considering  the  question  as  to  whether  service  of  the 
summons  and  complaint,  on  which  judgment  was  had,  was 
ever  made  on  Tobias,  the  fact  of  the  release  is  pertinent  and 
important  It  appears  that  Tobias  was  very  solicitous  to 
procure  the  release.  The  judgment  was  by  default.  Is  it 
at  all  reasonable  to  suppose  that  he,  having  a  perfect  defense 
to  the  action,  and  having  been  to  the  trouble  to  acquire  that 
defense,  would  have  allowed  judgment  to  go  against  him,  had 
he  known  of  the  pendency  of  the  suit?  We  think  not. 
This  consideration,  therefore,  strengthens  his  positive  denial, 
that  service  was  ever  made  on  him.  Moreover,  it  is  shown 
beyond  controversy,  that  he  was  not  in  the  county  of  Mont- 
gomery on  the  day,  nor  for  two  days  before,  nor  for  a  day 
after,  the  service  purports  to  have  been  made  on  him.  The 
conduct  of  Tobias,  before  and  after  judgment,  is  wholly  in- 
consistent with  the  theory  of  service.  In  support  of  the 
service  is  the  return  made  by  the  deputy-sheriflf,  which  could 
not  have  been  entered  for  more  than  two  weeks  after  the 
writ  purports  to  have  been  executed,  and  which  is  clearly 
falsified,  as  we  have  seen,  as  to  the  date  of  service.  The 
testimony  of  the  deputy,  taken  all  together,  amounts  to  no 
more  than  an  affirmation  that  personal  service  was  made, 
based  on  the  custom  and  usage  of  the  sheriff's  office,  and  of 
himself,  to  make  personal  service  in  all  such  cases,  and  to 
return  no  process  as  so  executed  without  personal  service. 
It  was  shown,  on  cross-examination,  that  this  witness  had  no 
independent  recollection  whatever  of  the  service  on  Tobias. 
His  testimony  was  weakened,  moreover,  by  the  admission, 
that  it  was  the  habit  of  the  sheriff's  office  to  send  process 
for  service  by  persons  not  connected  with  the  office,  and 
enter  returns  on  their  statement  that  copies  had  been  left 
with  defendant,  &c. ;  and  that  he  could  not  say  he  actually 
served  every  paper  put  in  his  hands  to  be  served,  and  which 
purported  by  the  return  to  have  been  served  by  him.  We 
think  this  testimony  insufficient  to  overturn  the  strong  show- 
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ing  made  by  complainant's  evidence  against  the  fact  of  ser- 
vice ;  and  we  accordingly  concur  with  the  chancellor  in  hold- 
ing, that  this  part  of  complainant's  case,  as  well  as  the  fact 
of  release,  is  made  out. 

The  sixth  assignment  of  error  based  on  the  supposed 
incompetency  of  certain  evidence,  can  not  be  sustained.  It 
is  immaterial  whether  the  evidence  was  competent  or  not. 
No  objection  was  made  to  it  in  the  court  below,  and  no 
ruling  invoked  or  had  on  it.  Such  objections  will  not  avail, 
when  taken  for  the  first  time  in  this  court,  either  for  the 
purpose  of  putting  the  lower  court  in  error  in  admitting  the 
testimony,  or  for  the  purpose  of  having  this  court  exclude  it 
in  passing  upon  the  sufficiency  of  the  proof  to  support  the 
decree. — Seals  v,  Robinson^  75  Ala.  363 ; -Bw/ord  u  Dement^ 
72  Ala.  491;  Glennon  v.  MiUenight,  87  Ala.  455. 

The  decree  of  the  City  Court  is  affirmed. 


Dollins  &  Co.  V.  Lindsey  &  Co. 

Creditors]  Bill   in  Equity,  to  set  aside  Fraudulent  Con- 
veyance. 

1.  Equitable  aUachment. — An  equitable  attachment  at  the  suit  of 
rreditore  of  an  insolvent  debtor,  who  has  made  a  fraudulent  sale  or 
transfer  of  his  property,  may  reach  the  ^oods  remaining  in  the  hands 
of  the  fraudulent  grantee,  but  can  no  no  further,  though  he  may  be 
held  personally  liable  for  the  godds  sold,  consumed,  or  otherwise  con- 
verted. 

2.  Appointment  of  receiver;  attached  property,  with  statutory  claim 
inierposea. — Property  on  which  an  attachment  at  law  has  been  levied, 
and  to  which  a  statutory  claim  has  been  interposed,  is  in  the  custody 
of  the  law ;  and  a  court  of  eauity  will  not  interfere  with  the  custody 
and  control  of  the  law  court,  by  appointing  a  receiver  at  the  instance 
of  other  creditors,  who  have  not  a  paramount  lien. 

3.  Same;  witJwut  notice — To  justify  the  appointment  of  a  receiver 
without  notice,  and  the  consec^^uent  dispossession  of  the  owner  of  his 
presumptive  right  to  control  his  own  property,  with  no  bond  to  com- 
pensate him  for  its  wrongful  seizure,  requires  "a  very  strong  case,  sus- 
tained by  strong  affidavit  or  affidavits  of  fact  and  urgency." 

Appeal  from  the  Chancery  Court  of  Marengo. 

Heard  before  the  Hon.  Thomas  W.  Coleman. 

Bill  in  equity  by  William  Lindsey  &  Co.  and  others,  on 
behalf  of  themselves  and  other  creditors  of  Price  Brothers, 
an  insolvent  mercantile   partnership,   against    their    said 
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debtors,  and  against  A.  J.  Dollins  &  Co.,  to  whom  they  had 
made  a  sale  or  transfer  of  all  their  goods  and  assets,  which 
was  alleged. to  be  fraudulent,  and  also  against  several  credi- 
tors who  had  levied  attachments  on  the  property.  The  bill 
was  filed  on  the  23d  November,  1889,  and  sought  to  set 
aside  the  transfer  to  Dollins  &  Co.,  and  to  subject  the 
property  to  the  claims  of  creditors ;  also,  to  determine  the 
respective  rights  and  liens  of  creditors,  to  have  an  account 
stated,  and  the  assets  apportioned  among  them ;  and  it  also 
prayed  the  appointment  of  a  receiver  to  take  possession  of 
the  property.  On  the  25th  November,  1889,  without  notice 
to  the  defendants,  and  before  the  service  of  process  on  them, 
the  chancellor  made  an  order  appointing  a  receiver ;  and  this 
appeal  is  taken  from  that  order. 

Geo.  W.  Taylob,  and  Jno.  C.  Anderson,  for  appellants, 
cited  Brierfield  Iron  Works  v,  Foster,  54  Ala.  622;  Moritz 
&  Weil  V.  Miller,  Schram  &  Co,,  87  Ala.  331. 

Tayloe  &  Johnston,  contra,  cited  Miller  v.  Lehman,  Durr 
&  Co.,  87  Ala.  517;  Ashurst  v.  Lehman,  Durr  &  Co., 
86  Ala.  370;  High  on  Receivers,  §  7;  Beach  on  Beceivers, 
§§5-7;  Verplanckv.  Mer.  Insurance  Co.,  2  Paige,  438; 
French  v.  Oifford,  30  Iowa,  348 ;  Jacoby  v.  Goetter,  Weil 
it  Co.,  74  Ala.  427;  Mitchell  v.  Pitts,  61  Ala.  219. 

STONE,  C.  J. — The  present  suit  is  by  creditors  of  Price 
Brothers.  It  is  not  pretended  that  A.  J.  Dollins  &  Co.  are 
debtors  of  the  complaineuits,  nor  is  the  bill  so  framed  as  that 
relief  can  be  obtained  against  them  as  debtors.  The  bill 
charges  that  Price  Brothers  are  insolvent;  that  they  are  in- 
debted to  the  several  complainants  in  separate  amonnts; 
that  they  were  merchants  carrying  on  business,  owning  a 
stock  of  goods,  a  store-house,  store-fixtures  and  some  other 
chattels;  that  on  December  29th,  1888,  they  pretended  to 
sell  their  store-house,  store-fixtures  and  merchandise  to  A. 
J.  Dollins  &  Co.,  and  that  said  pretended  sale  was  made 
with  intent  to  delay,  hinder  and  defraud  their  creditors. 
The  bill  avers  many  facts  and  circumstances  tending  to 
show  fraudulent  intent  of  Price  Brothers,  and  that  X  J. 
Dollins  &  Co.  knew  of,  and  participated  in  that  fraudulent 
intent.  If  these  averments  stood  alone,  they  are  probably 
sufficient  for  an  equitable  attachment  for  the  seizure  of  such 
of  the  property  as  can  be  properly  classed  as  having  be- 
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longed  to  Price  Brothers.  It  could  go  no  farther.  If  A. 
J.  Dollins  &  Co.  were  mala  fide  purchasers  by  reason  of  the 
fraud,  that  could  not  fasten  a  liability  on  their  property 
not  acquired  from  Price  Brothers,  farther  than  to  render 
them  personally  liable  for  the  property  thus  acquired,  to  the 
extent  they  had  sold,  consumed,  or  otherwise  converted  it 

The  bill  does  not  stop  with  the  averments  noted  above. 
It  shows  that,  soon  after  the  alleged  sale  to  A.  J.  Dollins 
&  Co. — to-wit,  January  4,  1889 — three  several  creditors  of 
Price  Brothers  sued  out  attachments  against  them,  which 
were  levied  on  the  entire  property  conveyed  to  A.  J.  Dollins 
&  Co. ;  that  the  latter  company  interposed  a  claim  to  the 
property  (personal)  under  the  statute,  and  executed  claim 
bonds  with  two  sureties,  and  retook  possession  of  the  prop- 
erty. This  was  the  inauguration  of  collateral  suits,  which, 
in  our  jurisprudence,  are  called  "  trials  of  the  right  of 
property.'^  A.  J.  Dollins  &  Co.  also  executed  a  mortgage 
to  their  sureties  on  the  claim  bonds,  to  indemnify  them 
against  their  suretyship.  In  this  mortgage  they  conveyed 
all  the  property  they  had  acquired  from  Price  Brothers,  and 
additional  property.  There  is  no  averment  in  the  bill  that 
the  property  conveyed  by  Price  Brothers,  on  which  the 
attachments  at  law  had  been  levied,  was  of  greater  value 
than  the  aggregate  of  the  claims  under  which  they  had 
been  attached. 

This  bill  was  filed  in  November,  1889,  and  one  of  its 
prayers  is,  that  the  older  attaching  creditors  be  required  to 
exhaust  the  property  of  A.  J.  Dollins  &  Co.  mortgaged  to 
their  sureties,  before  utilizing  the  property  acquired  from 
Price  Brothers.  There  was  a  prayer  for  the  appointment 
of  a  receiver,  and  that  the  property  conveyed  by  Price 
Brothers  to  A.  J.  Dollins  &  Co.,  including  the  store-house, 
store-fixtures,  and  all  the  merchandise,  and  bills  receivable, 
which  were  in  the  store,  be  placed  in  the  hands  of  such  re- 
ceiver. This  prayer  was  granted,  the  receiver  appointed, 
and  placed  in  possession,  and  from  that  order  the  present 
appeal  is  prosecuted. 

The  property  which  had  been  attached,  and  to  which 
statutory  claim  had  been  interposed,  was  in  the  custody  of 
the  law,  and  it  was  error  to  take  it  away  from  such  custody, 
and  place  it  in  the  hands  of  a  receiver.  It  was  alike  pre- 
judicial to  the  rights  of  the  claimants  and  their  sureties,  and 
to  the  prior  acquired  jurisdiction  of  the  law  court  over  the 
res,  which  was  the  subject  of  contention. — Rives  v.  Wilborne^ 
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6  Ala.  45 ;  Langdon  v.  Brumby,  7  Ala.  53 ;  Kemp  v.  Porter, 
I  b.  138 ;  Read  v.  Sprague,  34  Ala.  101.  The  only  excep- 
tion to  this  rule  is,  when  the  second  seizure  is  under  process 
which  has  a  paramount  lien. 

And,  though  not  necessary  to  be  decided,  lest  we  be  mis- 
understood, we  will  state,  it  should  be  a  very  strong  case, 
sustained  by  strong  affidavit  or  affidavits  of  fact  and  urgency, 
to  justify  the  appointment  of  a  receiver,  and  the  disposses- 
sion of  the  owner  of  his  presumptive  right  to  control  his 
own  property,  with  no  bond  to  compensate  him  for  its 
wrongful'  seizure,  when,  as  in  this  case,  there  was  •  no  notice 
of  the  application. — Brier  field  Iron  Works  v.  Foster, 
54  Ala.  622;  Hughes  v.  Hatchett,  55  Ala.  631  ;  Weis  v. 
Qoetter,  Weil  &  Co.,  72  Ala.  259;  Moritz  v.  Miller,  87  Ala 
331;  Thompson  v.  Tower  Man,  Co.,  lb.  733. 

Decretal  order  appointing  the  receiver  reversed,  and  the 
appointment  vacated. 


Watson  V.  Turner. 

Bill  in  Equity  Contesting  Probate  of  Will,  or  Codicil. 

1.  Probate  of  codicil,  after  probate  of  will;  when  allowed. — ^When  a 
will  has  been  duly  admitted  to  probate,  its  validity  can  only  be  im- 
peached by  bill  in  equity  filed  within  the  period  prescribed  by  the  stat- 
ute (Code,  §^  1989,  2000-2) ;  and  since  the  subsequent  probate  of  a  codi- 
cil, containing  provisions  inconsistent  with  the  will,  necessarily  super- 
sedes and  annuls  it  to  the  extent  of  such  inconsistency,  such  prooate 
can  not  be  allowed  after  the  expiration  of  the  statutory  period  for  con- 
testing the  will. 

2.  Contesting  probate  in  equity. — A  codicil  having  been  admitted  to 
probate,  after  a  contest  by  some  of  the  parties  interested  in  the  estate, 
more  than  twenty  years  after  the  probate  of  the  original  will  (Code, 
§§  1989,  2000-02),  an  heir  or  legatee,  who  did  not  join  in  that  contest, 
may  maintain  a  bill  in  equity,  within  five  years,  to  set  aside  such  pro- 
bate. 

Appeal  from  the  Chancery  Coaii;  of  Talladega. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  16th  October,  1888, 
by  Mrs.  DoUie  Watson,  a  grand-daughter  of  Joseph  Mc- 
Keynolds,  deceased,  against  Mrs.  Martha  Turner  and  others, 
who  were  interested  in  his  estate  as  heirs,  legatees  and  de- 
visees; and  sought  to  vacate  and  set  aside  the  probate  of  a 

Vol.  lzxxiz. 
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paper,  which  had  been  established  by  a  decree  of  the  Pro- 
bate Court  as  a  codicil  to  the  last  will  and  testament  of  said 
McReynolds.  Joseph  McEeynolds  died  in  September,  1864, 
and  a  paper  which  purported  to  be  his  last  will  and  testa- 
ment, and  which  was  dated  February  21st,  1860,  was  duly 
admitted  to  probate  on  the  5th  January,  1865.  Mrs.  Sarah 
McReynolds,  his  widow,  to  whom  a  life-estate  in  his  plant- 
ation and  other  property  was  devised  and  bequeathed,  sur- 
vived until  April,  1886 ;  and  on  the  6th  December,  1886,  a 
codicil  to  the  will  was  proved  and  admitted  to  probate  by 
the  same  court,  on  the  application  of  Mrs.  Martha  Turner, 
one  of  the  testator's  daughters.  This  codicil,  which  was 
dated  May  6th,  1863,  seems  to  have  been  written  by  the 
testator  himself,  and  is  expressed  in  very  inartificial  language ; 
and  it  was  admitted  to  probate,  after  a  contest  with  several 
of  the  heirs  and  legatees,  on  the  testimony  of  two  persons 
who  signed  their  names  beneath  the  testator's,  but  who  tes- 
tified that  they  signed  it  as  attesting  witnessf^s,  at  his  re- 
quest, in  his  presence,  and  in  the  presence  of  each  other. 
The  complainant  in  this  case  did  not  join  in  that  contest. 
The  propounding  of  the  will  and  the  codicil  for  probate  at 
different  dates,  as  above  specified,  seems  to  have  been  caused 
by  a  provision  in  the  codicil,  though  the  fact  is  not  stated  in 
the  bill,  nor  in  any  other  part  of  the  condensed  transcript 
sent  up  to  this  court  by  agreement.  That  provision  is  in 
these  words:  *'I  want  my  will  that  I  have  on  hand  recorded 
at  my  death,  for  my  health  is  bad;  and  I  do  this  for  the 
protection  of  my  wife,  daughter,  and  grand^daughter.  I 
want  my  wife  to  hold  this  will  in  her  possession  as  long  as 
she  lives,  and  at  her  death  I  want  Martha  Tarner,  my 
daughter,  to  take  full  charge  of  this  will,  and  of  my  estate, 
plantation  and  stock.  I  do  this  for  the  trouble  she  may 
have  with  them,  and  I  want  Martha  Turner  to  have  this  will 
recorded  after  her  mother's  death." 

The  bill  alleged  that  the  complainant  did  not  join  in  the 
contest  of  the  probate  of  the  codicil  before  the  Probate 
Court,  and  assailed  the  probate  and  validity  of  the  instru- 
ment on  six  specified  grounds.  The  sixth  ground  was, 
'*that  said  codicil  was  presented  for  probate  and  record  on 
the  6th  December,  1886,  more  than  twenty  years  after  the 
probate  of  said  first  will,  and  its  terms  are  in  direct  conflict 
with  the  terms  of  said  first  will."  The  other  grounds  of 
contest  assailed  the  due  execution  and  attestation  of  the 
codicil,  but  they  require  no  special  notice,  being  waived  by 
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agreement  of  counsel.  Decrees  pro  canfesso  were*  entered 
against  several  defendants,  and  a  formal  answer  was  filed  by 
the  guardian  ad  litem  of  the  infants.  A  demurrer  was  filed 
by  Mrs.  Martha  Turner,  assigning  the  following  (with  other) 
grounds  of  demurrer:  (1)  because  there  is  no  equity  in 
the  bill;  (2)  because  the  bill  is  filed  more  than  five  years 
after  the  probate  of  the  original  will;  [S)  because  com- 
plainant has  no  right  to  contest  in  equity  the  probate  of  a 
codicil  to  a  will;  (4)  because  it  appears  that  the  probate  of 
said  codicil  was  not  barred  by  any  statute  of  limitations; 

(5)  because  there  has  been  a  conclusive  adjudication  of  the 
probate  of  said  codicil,  and  complainant  is  barred  by  it; 

(6)  because  said  codicil  was  admitted  to  probate,  in  a  court 
of  competent  jurisdiction,  on  the  6th  December,  1886,  "and 
the  codicil  itself  prohibits  its  probate  until  after  the  death 
of  Sarah  McReynolds,   who  died  on  the  8th  April,   1886;" 

(7)  "because  the  6th  specified  ground  of  contest  shows  no 
legal  or  valid  ground  of  contest." 

The  chancellor  overruled  the  demurrer,  on  all  the  grounds 
assigned ;  and  Mrs.  Turner  then  filed  an  answer,  in  which 
she  admitted  all  the  facts  above  stated,  but  denied  the  com- 
plainant's right  to  assail  the  probate  of  the  codicil,  and  in- 
sisted that  she  was  concluded  by  the  probate  decree  admit- 
ting the  codicil  to  probate  on  the  contest;  and  a  certified 
copy  of  all  the  proceedings  had  on  the  contest  was  made  an 
exhibit  to  the  answer.  Several  depositions  were  taken  by 
each  party,  but  they  are  omitted  from  the  transcript  by  con- 
sent. On  final  hearing,  on  pleadings  and  proof,  the  chan- 
cellor dismised  the  bill,  on  the  ground  that  the  complainant 
"has  failed  to  make  out  a  case  sustaining  any  of  the  grounds 
of  contest  contained  in  lier  bill,  and  is  not  entitled  to  the  re- 
lief prayed  for."  From  this  decree  the  complainant  appeals, 
and  here  makes  four  assignments  of  error,  two  of  which  are: 
(2)  "the  chancellor  erred  in  failing  to  sustain  the  sixth 
ground  of  contest;"  (4)  the  chancellor  erred  in  his  final 
decree,  "in  failing  to  set  aside  and  vacate  the  probate  of 
said  codicil  on  the  sixth  ground  of  contest  as  stated."  By 
agreement  of  counsel,  entered  of  record  in  this  court,  all  of 
the  other  grounds  of  contest  were  waived. 

Cecil  Browne,  for  appellant,  cited  Hardy  t\  Hardrfs 
Heirs,  26  Ala,  526 ;  Kumpe  v.  Coons,  63  Ala.  455. 

Knox  &  Bowie,  conira, — (1.)  No  rule  of  law,  nor  any 
statutory  provision,  requires  that  a  will  and  codicil  shall  be 
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probated  at  the  same  time;  Dor  is  any  period  of  time  pre- 
scribed or  limited,  within  which  the  probate  must  be  made. 
On  the  contrary,  there  are  many  adjudged  eases,  in  which 
probate  has  been  allowed  after  the  lapse  of  many  years. 
Waters  v.  Slickney,  12  Allen,  Mass.  1 ;  Haddock  v.  B.  &  M. 
Railroad  Co,^  146  Mass.  155,  or  4  Amer.  St.  Eep.  295,  note; 
Campbell  v.  Logan,  2  Bradf.  Surr.  (N.  Y.)  90;  Clark  v. 
Wright,  3  Pick.  67.  (2.)  A  codicil  is  only  a  part  of  the 
will  itself,  and  the  two  are  to  be  construed  together  as  parts 
of  one  and  the  same  instrument;  a  subsequent  provision 
superseding  a  former  clause,  with  which  it  is  inconsisteixt, 
even  when  contained  in  the  will  itself. — Grimball  v.  Patton, 
70  Ala.  626;  Hemphill  v.  Moody,  62  Ala.  510;  Mason  v. 
Smith,  49  Ala.  71;  Beach  on  Wills,  §  79;  1  Bouv.  Law  Die. 
327-8.  The  existence  of  a  subsequent  will  revokes  and 
destroys  the  former,  without  regard  to  any  inconsistency  be- 
tween them.— Code,  §§  1968-9;  Barker  v.  Bell,  49  Ala.  284; 
3  BricL  Digest,  820,  §  34.  Herein  lies  the  diflference  be- 
tween this  case  and  Hardy  v.  Hardy^s  Heirs,  26  Ala.  526, 
cited  for  appellant  (3.)  If  the  will  itself  had  never  been 
probated,  it  might  now  be  proved  and  allowed,  together  with 
the  codicil,  as  one  entire  instrument. — Ross  v.  Oleason, 
22  N.  E.  Eep  348;  Rebhan  v,  Mueller,  114111.  343;  Shum- 
way  V.  Holbrook,  1  Pick.  116 ;  Waters  v,  SHckney,  12  Allen,  1 ; 
and  other  cases  first  above  cited.  (4.)  The  probate  of  the 
codicil  was  postponed  under  an  express  provision  of  the  in- 
strument itself;  and  the  principle  applies,  that  no  person  can 
claim  both  under  and  against  any  legal  instrument. — Espy 
V,  Comer,  80  Ala.  333;  Hafcheit  v.  Blanton,  72  Ala.  425. 
(5.)  The  probate  of  the  codicil  was  established  after  a 
vigorous  contest,  in  which  it  was  assailed  on  the  same 
grounds  as  now ;  and  the  complainant  being  a  party  to  that 
proceeding  by  due  notice,  she  is  concluded  by  the  decree. 
Hunt  V.  Acre,  28  Ala.  580;  Goodman  v.  Winter,  64  Ala.  410; 
Brock  17.  Frank,  51  Ala.  85;  Wells'  Res  Adjudicata, 
524,  §  576;  Br.  Bank  v.  Hodges,  12  Ala.  118;  Watson  v. 
Spence,  20  Wendell,  260;  1  Greenl.  Ev.  §§  522-25.  (6. )  If 
the  complainant's  contention  be  correct — that  is,  if  propound- 
ing a  codicil  for  probaie  is  contesting  the  former  probate  of 
the  will,  and  this  can  only  be  done  by  bill  in  equity  filed 
within  the  statutory  period — then  the  lapse  of  time  is  im- 
material, and  the  Probate  Court  never  had  jurisdiction  of  the 
proceeding ;  its  decree  is  a  nullity  on  its  face,  and  the  bill  is 
without  equity.     Complainant's  remedy  against  the  codicil  is 
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by  ejectment,  or  other  appropriate  action  at  law.  (7.)  The 
chancellor  overruled  the  demurrer,  on  all  the  grounds  as- 
signed, thereby  holding  the  sixth  ground  of  contest  as 
assigned  to  be  sufficient  in  law ;  and  yet,  on  final  hearing,  on 
pleadings  and  proof,  he  dismissed  the  bill,  '^because  the  com- 
plainant has  failed  to  make  out  a  case  sustaining  any  of  the 
grounds  of  contest  contained  in  her  bill.""  The  decree  is 
based  on  a  def^ct  in  the  evidence,  and  not  on  the  sufficiency 
of  the  facts  alleged  in  the  bill  and  shown  by  the  exhibits. 
The  testimony  being  omitted  from  the  record,  this  court  is 
bound  to  affirm  the  chancellor's  decree. — Toon  v.  Finney^ 
74  Ala.  343;  Perry  v.  Banner^  74  Ala.  485;  Alexander  v, 
Alexander^  71  Ala.  295. 

SOMERVILLE,  J.— The  will  of  Joseph  McReynolds, 
who  died  in  September,  1864,  was  probated  in  the  Probate 
Court  of  Talladega  county  on  January  6,  1865.  An  instru- 
ment, purporting  to  be  a  codicil  of  the  same  will,  was  re- 
cently presented  to  the  same  court  to  be  proved;  and  this 
paper  was  also  probated  in  due  form  on  December  6th,  1886, — 
more  than  twenty  years,  it  will  be  observed,  after  the  probate 
of  the  will  itself.  Some  of  the  interested  parties  contested 
the  proceeding,  but  the  appellant  was  not  one  of  these  con- 
testants. 

The  present  bill  is  filed  by  the  appellant,  for  the  purpose 
of  contesting  the  validity  of  this  codicil,  which,  in  some  of 
its  provisions,  makes  dispositions  of  the  testator's  property 
essentially  diflPerent  from  those  made  in  the  will  as  originally 
admitted  to  probate.  The  jurisdiction  invoked  is  claimed 
under  the  following  statute:  "Any  person  interested  in  any 
will,  who  has  not  contested  the  same  under  the  provisions  of 
this  article  (Code,  1886,  §  1989  et  seq,),  may,  at  any  time 
within  five  years  after  the  admission  of  such  will  to  probate 
in  this  State,  contest  the  validity  of  the  same  by  bill  in  chan- 
cery, in  the  district  in  which  such  will  was  probated,  or  in 
the  district  in  which  a  material  defendant  resides."^ — Code, 
1886,  §  2000. 

It  is  further  declared  (§  2002),  that  "after  the  expiration 
of  such  five  years,  the  validity  of  the  will  can  only  be  con- 
tested by  infants  and  persons  of  unsound  mind,  who  are 
allowed  five  years  from  the  termination  of  their  respective 
disabilities ;  but  in  no  case  to  exceed  twenty  years  from  the 
probate." 

This  statute  has  existed  in  this  State  since  the  year  18Q6, 
Vol.  lzxxix. 
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having  undergone  a  change  in  jihraseology,  but  not  in 
meaning,  in  passing  through  our  various  Codes  enacted  since 
that  time. — Aiken's  Dig.  450.  Its  effect  was  to  confer  on 
courts  of  equity  a  jurisdiction  which  they  never  before  pos- 
sessed— ^the  power  to  set  aside  a  probated  will,  for  fraud, 
forgery,  or  other  ground  affecting  the  validity  of  the  paper. 
Another  purpose  was  to  shorten  the  time  within  which  a 
judgment  establishing  a  will  could  be  disturbed,  or  the 
validity  of  the  will  as  such  assailed;  or,  as  said  in  Johnston 
V.  Olasscock,  2  Ala.  218,  235,  where  the  statute  of  1806  was 
construed,  "to  provide  a  period  of  limitation  much  shorter 
than  before  was  known,  after  which  the  will  admitted  to  pro- 
bate ceases  to  be  the  subject  of  controversy,  and  becomes 
entirely  conclusive  on  parties  interested." 

Prior  to  this  statute,  there  can  be  no  doubt  of  the  fact, 
that  the  inherent   jurisdiction  of   Probate   Courts   in   this 
country,  as  of  Ecclesiastical  courts  formerly  in  England,  em- 
braced the  power  to  set  aside  the  probate  of  a  will  at  any 
time  upon  the  discovery  of  a  posterior  will  of  the  testator, 
and   upon  proper   proof   of   its  execution  by  the  testator. 
Oaines  v.  Hennen,  24  How.  TJ.  S.  553.     The  rule  is  com- 
monly asserted  to  be,  that  the  probate  of  a  will,  either  in 
common  or  solemn  form,  may  be  revoked  on  evidence  of  fraud 
in  the  proof,  or  of  a  later  will. — 1  Williams  on  Executors, 
399,  508.     Codicils  which  may  have  been  overlooked,  are 
placed  upon  the  same  footing  as  later  wills.     A  leading  case 
on  this  subject  is  Waters  v.  Stickney  ( 12  Allen,  1 ;  90  Amer. 
Dec.  122),  where  many  authorities,  American  and  English, 
are  ably  reviewed  by  Mr.  Justice  Gray.     After  announcing 
the  general  rule,  that  the  decrees  of  Probate  Courts  as  to 
matters  of  probate,  and  withiii  the  authority  conferred  on 
them  by  law,  are  conclusive  in  coui*ts  of  common  law,  and' 
can  not  be  set  aside  by  courts  of  equity,  he  asserts  that  such 
decrees  may  be  revoked  for  fraud,  mistake,  or  other  good 
cause,  by  the  court  which  granted  them.  '  "In  the  face  of 
the  authorities,"  he  says,  "it  is  impossible  to  deny  the  power 
of  a  court  of  probate  to  approve  a  subsequent  will  or  codicil 
after  admitting  to  probate  an  earlier  will,  by  a  decree  the 
time  of  appealing  from  which  is  past;  or  to  correct  errors 
arising  out  of  fraud  or  mistake  in  its  own  decrees."     The 
decree  of  the  Probate  Court,  which  had  admitted  the  codicil 
of  a  will  probated  fourteen   years  after  a  former  decree  pro- 
bating the  will  itself,  was  affirmed  as  free  from  error.    Cases 
are  reported  where  later  wills  and  codicils  have  been  admit- 
15 
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ted  to  probate  more  than  twenty,  and  even  as  late  as  thirty 
years,  after  the  death  of  the  testator. — Shumway  v.  Holbrooke 
11  Amer.  Dec.  153;  Rebhan  v.  Mueller,  55  Amer.  Rep.  869; 
Haddock  v.  Boston  &  Maine  B,  R,,  4  Amer.  St  Rep. 
295;  note,  299. 

This  statute  was  construed  in  Hardy  v.  Hardy,  26  Ala. 
524.  The  decision  reached  in  that  case,  and  the  reasoning 
of  the  court,  establish  the  following  propositions:  (1)  that 
the  jurisdiction  conferred  by  the  act  of  1806  (Clay's  Dig. 
598,  §  15)  on  courts  of  chancery  to  entertain  bills  of  this 
nature,  contesting  the  validity  of  wills  already  proved  in 
courts  of  probate,  was  exclusive;  (2)  that  a  court  of  probate, 
therefore,  no  longer  possessed  its  ancient  jurisdiction  to  set 
aside  the  probate  of  a  former  will  and  permit  the  probate  of 
a  later  one;  (3)  that  the  lapse  of  five  years  is  a  bar  to  any 
contest  in  either  forum. 

The  reasoning  of  the  court  was,  that  the  proof  of  a  later 
will,  inconsistent  with  a  former  one  already  proved,  im- 
peached the  validity  of  the  latter ;  and  '^  if  admitted  to  pro- 
bate, the  consequence  would  be,  that  there  would  be  two 
wills  established,  inconsistent  in  their  provisions."  "  It  was 
to  avoid  such  consequences,"  said  Goldthwaite,  J.,  "  that 
the  statute  to  which  we  have  referred  was  enacted.  The 
paper  offered  for  probate  impeaches  in  part  the  will  already 
admitted  to  probate;  and  this,  as  we  have  seen,  can  only  be 
done  in  the  mode,  and  within  the  time  prescribed  by  the  act" 

To  establish  a  later  will  is  necessarily  to  disestablish  a 
former  one  already  proved.  The  same  is  obviously  true  of  a 
codicil,  any  of  the  provisions  of  which  are  inconsistent  with 
those  of  the  will  itself.  To  prove  a  codicil  is,  pro  tnnto,  to 
disprove  so  much  of  the  probated  will  as  it  may  revoke  or 
modify.  The  distinction  is  one  of  extent,  not  of  kind  or 
quality.  The  attempt  to  set  aside  a  probated  will,  therefore, 
by  proving  a  later  one,  or  by  attaching  to  it  a  codicil,  with 
inconsistent  provisions,  is  a  contest  of  the  validity  of  the 
former  will.  In  point  of  reason,  we  can  see  no  valid  dis- 
tinction in  the  two  cases.  The  evil  results  flowing  from  each 
are  the  same — a  like  violation  of  the  repose  of  titles,  and  a 
like  uncertainty  as  to  the  conclusiveness  of  judicial  deter- 
minations. 

The  only  authority,  precisely  in  point,  which  we  discover 
on  the  question,  is  found  in  Mr.  Freeman's  note  to  Waiers 
V.  Stickney,  90  Amer.  Dec.  137,  cited  supra.  He  says: 
"  Offering  a  codicil  after  the  probate  of  a  former  will  is  said 
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to  be,  in  effect,  an  offer  for  probate  of  a  later  will;  and 
where  (as  by  statute  in  some  States)  the  validity  and  status 
of  a  will  can  not  be  contested  after  a  certain  period,  it  is 
held  that  the  offer  for  probate  of  a  codicil  amounts  to  a  con- 
test of  the  will  or  probate,  and  must  be  made  within  the 
prescribed  time.''  He  cites  in  support  of  this  assertion  the 
case  of  Adsifs  Estate,  Myrick  Prob.  Eep.  (Cal.)  266.  We 
do  not  doubt  the  correctness  of  this  conclusion  as  announc- 
ing the  safer  and  better  view  of  the  law. 

The  contest  sought  to  be  inaugurated  by  the  present  bill 
has  in  view  the  judgment  of  the  !Probate  Court  Which  estab- 
lished the  codicil,  in  December,  1886.  The  bill  was  filed  in 
October,  1888,  being  fully  within  the  statutory  limit  of  five 
years.  That  this  codicil  was  a  will,  within  the  meaning  of 
the  statute  (Code,  1886,  §  2000),  such  as  may  be  contested 
in  the  mode  prescribed,  there  can  be  no  sort  of  doubt  This 
fact  is  in  no  wise  affected  by  the  further  consideration,  that 
the  attempt  to  establish  it  in  the  Probate  Court  was  itself  a 
contest  of  a  prior  will,  to  the  provisions  of  which  the  codicil 
was  partly  repugnant.  And  there  is,  in  our  opinion,  quite 
as  little  doubt,  that  the  complainant  brings  herself  within 
the  terms  of  the  statute,  as  not  only  being  interested  in  the 
will,  but  as  one  who  had  not  contested  &e  validity  of  the 
paper  upon  its  presentation  to  the  Probate  Court  for  estab- 
lishment, as  she  might  lawfully  have  done  under  the  provis- 
ions of  section  1989  of  the  Code  (1886). 

It  may  be  true,  as  contended,  that  a  decree  rendered  by 
the  Chancery  Court,  upon  a  bill  of  this  kind  being  filed, 
either  establishing  or  annulling  the  probate  of  the  will,  would 
be  final  and  conclusive  as  to  the  validity  of  the  will,  in  all 
courts  and  upon  all  persons,  until  set  aside  or  reversed  in 
some  direct  proceeding.  It  was  so  decided  in  Hunt  v.  Acre, 
28  Ala.  580.  But  no  other  interested  person  is  here  shown 
to  have  assailed  the  probate  of  this  codicil  in  a  chancery 
proceeding,  and  hence  that  principle  can  have  no  applica- 
tion here. 

The  question  under  discussion  is  raised  by  the  fourth  as- 
signment of  error,  and  that  assignment  is  based  on  the  action 
of  the  chancellor  in  refusing  to  sustain  the  sixth  ground  of 
contest.  The  substance  of  the  objection  is,  that  the  Probate 
Court  had  permitted  the  probate  of  a  codicil  to  a  will  which 
had  itself  been  duly  probated  more  than  twenty  years  before 
the  presentation  of  the  codicil.  The  chancellor  erred  in  not 
sustaining  this  objection,  which  sufficiently  appears  from  the 
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pleadings  in  the  case,  and  the  admitted  facts  contained  in 
the   agreement  of  counsel,    irrespective   of  the  testimony 
omitted  from  the  record. 

The  decree  will  be  reversed,  and  a  decree  will  be  rendered 
in  this  court  sustaining  the  sixth  ground  of  objection  to  the 
validity  of  the  codicil  probated  on  December  6th,  1886.;  and 
adjudging  that  said  judgment  be  declared  null  and  of  no 
effect  The  appellee  will  be  taxed  with  the  costs  of  this 
appeal,  and  the  costs  in  the  court  below  be  equally  divided 
between  the  appellants  and  appellees. 

Reversed  and  rendered, 


Olmstead  v.  Crook. 
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License  to  Retail  Spirituous  Liquors. 


1 140   lOlj  1.     Local  prohibitory  liquor  law  in  Calhoun  county;  v)hen  election  might 

be  called  and  held;  whfn  penal  lavj  takes  effect. — Under  the  local  law  ap- 
proved December  7th,  1886,  relating  to  the  prohibition  of  the  sale  of 
spirituous  or  intoxicating  liquors  in  Calhoun  county,  as  dependent  on 
the  lesult  of  a  popular  election,  to  be  held  in  the  county  under  its  pro- 
visions (Sess.  Acts  188H-7,  p.  671),  the  9th  section,  which  declares 
that,  if  the  election  shall  result  in  favor  of  prohibition,  the  prohibition 
"shall  not  take  effect  until  the  30th  day  of  April,  18«7."  shows  that  the 
General  Assembly  contemplated  an  election,  and  the  publication  of 
notice  of  tlie  result  thereof,  as  required  by  the  statute,  before  that  day; 
and  the  election  having  been  regularly  called  and  held  soon  after  the 
passage  of  the  statute,  but  before  the  adjournment  of  the  General 
Assembly,  it  was  a  valid  compliance  with  the  first  four  sections  of  the 
statute,  and  the  case  was'taken  out  of  the  general  statute  prescribing  the 
time  when  penal  statutes  go  into  effect  (Code,  §3705),  although  the 
punitive  provisions  of  the  law  did  not  go  into  effect,  by  its  own  terms, 
until  the  expiration  of  thirty  days  after  the  publication  of  notice  of  the 
result  of  the  election. 

2.  Same;  order  for  election,  by  judge  or  court, — An  order  for  an  elec- 
tion under  said  local  law,  signed  by  the  judge  of  probate,  based  on  a 
petition  filed  by  the  re<iuisite  number  of  householders  and  freeholders, 
and  referring  to  said  statute  as  its  authority,  will  be  held,  on  collateral 
attack,  to  be  act  of  the  judge,  and  not  of  the  court,  although  it  is  entitled 
of  a  special  term  of  the  court,  and  purports  to  be  ordered  **by  the 
court.'* 

3.  Same;  publication  of  notice  of  result  of  election. — The  punitive  pro- 
visions of  said  statute,  contained  in  the  5th  and  6th  sections,  do  not 
take  effect  until  after  the  expiration  of  thirty  days  from  the  publication 
of  notice  of  the  result  of  the  election  in  favor  of  prohibition,  as  pre- 
scribed ;  but  no  time  is  specified  within  which  such  publication  must  be 
made ;  and  the  first  publication  being  abortive  and  insufficient  (Toole  v. 
State,  88  Ala.  158),  subsequent  publication  might  be  made  and  perfected, 
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as  required  by  said  statute,  and  thereby  put  its  punitive  provisions  into 
force  and  effect. 

4.  Same;  subsequent  charter  of  Anniston,  authorizing  license  of  retail- 
ers.— ^The  statute  approved  February  23,  1889,  amending  the  charter  of 
Anniston,  and  authorizing  the  corporate  authorities  thereof  **to  license, 
tax.  and  regulate  auctioneers,  grocers,  retailers,"  &c.,  does  not,  proprio 
vigore,  supersede  or  repeal,  within  the  limits  of  the  city  of  Anniston,  the 
provisions  of  said  local  prohibitory  law  for  the.county ;  but,  when  the  cor- 
porate authorities  exercise  the  power  conferred  on  them  by  said 
amended  charter,  and  license  or  otherwise  authorize  the  sale  of  spirit- 
Qous  liquors  in  Anniston,  such  ordinance  would  supersede  and  annul 
the  general  law  governing  the  county. 

Appeal  from  judgment  of  Hon.  Leroy  F.  Box,  presiding 
in  the  Circuit  Court  of  Calhoun,  refusing  to  grant  manda- 
mtis  to  Hon.  Emmett  F.  Crook,  judge  of  probate  of  said 
county,  requiring  him  to  issue  to  the  petitioner,  Percy  Olm- 
stead, a  license  to  retail  spirituous  liquors  at  a  designated 
place  within  the  limits  of  the  city  of  Anniston.  Judge 
Crook  refused  to  grant  a  license  to  the  petitioner,  on  the 
ground  that  a  local  prohibitory  law,  approved  December  7th, 
1886,  was  in  force  in  Anniston;  and  Judge  Box,  approving 
that  decision,  refused  to  grant  a  mandamus.  The  appeal  is 
prosecuted  under  the  provisions  of  the  general  statute. 
Code,  §  3616.     The  opinion  states  the  facts. 

Gordon  Macdonald,  and  Kelly  &  Smith,  for  appellant 
(1.)  The  local  statute  authorizing  the  prohibition  of  the 
sale  of  spirituous  liquors  in  Calhoun  county,  never  became 
operative,  because  the  popular  election  was  never  authorized, 
held,  or  certified,  nor  the  result  published,  as  required  by 
the  terms  of  said  act.  The  order  for  the  election  was  made 
by  the  Probafe  Court,  while  the  power  to  act  in  the  matter 
was  conferred  on  the  judge  of  probate,  and  his  action  was 
ministerial  merely. — Ex  parte  Trice,  53  Ala.  546 ;  60  Ala. 
429.  The  statute  is  highly  penal,  and  did  not  go  into  effect 
until  thirty  days  after  the  adjournment  of  the  General  As- 
sembly which  passed  it  (Code,  §  3705) ;  and  yet  the  petition 
was  filed,  the  election  ordered  and  held,  and  the  machinery 
put  in  motion  to  make  the  penal  clauses  operative,  before 
the  adjournment  of  the  General  Assembly. — Cooley's  Const. 
Iiim.,5thEd.,  pp.  188-91;  Wheeler  v,  Chubbuck,  16111.  361; 
Sowe's  Estate,  112  N.  Y.  100;  Childers  v.  Lamberson, 
63  Amer.  Dec.  462 ;  Rice  v.  Ruddiman,  10  Mich.  125 ;  Rog- 
ers v. -Vass,  6  Iowa,  405;  People  v.  Johnson,  6  Cal.  673; 
Engine  Co,  v,  Hubbard,  101  U.  S.  188 ;  Prince  v.  Hoj^kins, 
13  Mich.  318;  34  111.  293;  16  Pac.  Reporter,  772.     Even  if 
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the  election  was  regular  and  valid,  publication  of  notice  of 
the  result  has  never  been  perfected  as  contemplated  by  the 
law.  The  first  publication  was  abortive  ( Toole  v.  State,  at 
present  term),  and  the  second  was  made  nearly  three  years 
after  the  election, — an  unreasonable  delay.  (2.)  The  city 
of  Anniston  was  authorized  by  its  charter  of  1878-9,  p.  353 
of  Sess.  Acts,  to  license  the  sale  of  spirituous  liquors ;  and 
this  provision  was  not  in  any  manner  affected  by  the  subse- 
quent general  statute  applicable  to  the  county. — Endlich  on 
Statutes,  §  228;  Dillon's  Mun.  Corp.,  §§  87-8.  (3.)  The 
amended  charter,  approved  February  23d,  1889  (Sess.  Acts 
1888-9,  pp.  601-24),  also  expressly  authorizes  the  license  of 
retailers;  and  this  necessarily  supersedes  and  repeals  all 
former  inconsistent  laws. — DeBar  v.  State,  58  Mo.  395; 
Endlich  on  Statutes,  pp.  251,  269,  §  234;  Dili  Mun.  Corp. 
§88;  State  V,  Clark,  14  Amer.  Eep.  471;  Camp  v.  Slate, 
27  Ala.  53. 

Brothers,  Willett  &  Willett,  and  Caldwell  &  John- 
ston, contra, — A  license  was  properly  refused  to  the  peti- 
tioner in  this  case,  because  the  local  prohibitory  law  of  De- 
cember 7th,  1886,  was  then  in  force  in  Calhoun  county. 
Some  of  the  provisions  of  that  law  are  penal,  and,  by  its  own 
terms,  they  did  not  take  effect  until  after  the  publication  of 
notice  as  prescribed;  but  the  other  provisions  took  effect  from 
the  day  of  its  approval  by  the  executive. — EndUch  on  Stat- 
utes, §  332;  Cooley's  Const.  Lim.,  123,  125,  154,  and  notes. 
The  election  being  valid  and  regular,  no  license  could  legally  be 
granted,  though  no  criminal  prosecution  could  be  maintained 
until  after  the  publication  of  notice  as  prescribed.  The  law- 
did  not  prescribe  or  limit  the  time  within  which  the  publi- 
cation of  notice  should  be  perfected,  nor  could  any  one  be 
injured  by  the  delay ;  and  as  matter  of  fact,  shown  by  the 
record  of  .this  and  other  late  cases,  the  notice  was  perfected 
as  soon  as  this  court  held  the  former  notice  insufficient. 
The  amended  charter  of  the  city  of  Anniston  has  no  bearing 
on  the  case,  since  it  is  not  shown  that  the  city  has  adop^jed 
an  ordinance  licensing  retailers. 

CLOPTON,  J. — The  appeal  is  taken  from  an  order  of  the 
judge  of  the  seventh  judicial  circuit,  denying  appellant^s 
application  for  a  mandamus  to  compel  the  probate  judge  of 
Calhoun  county  to  issue  to  him  a  license  to  retail  spirituous 
liquors  within  the  corporate  limits  of  the  city  of  Anniston, 
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The  application  to  the  probate  judge  substantially  conformed 
to  the  general  laws  regulating  the  manner  in  which  such 
licenses  may  be  obtained;  and  was  refused  by  the  judge  of 
probate  on  the  sole  ground^  that  the  sale  of  such  liquors  in 
Calhoun  county  is  prohibited  by  law.  The  appeal  brings 
for  consideration  the  validity  and  effect  of  the  proceedings 
instituted  and  completed  to  put  into  operation  ''An  act  to 
prohibit  the  sale,  giving  away,  or  otherwise  disposing  of 
spirituous,  vinous  or  malt  liquors,  or  intoxicating  bitters,  or 
patent  medicines  having  alcohol  as  a  base,  in  Calhoun 
county,"  approved  Dec.  7,  1886.— Acts  1886-7,  p.  671. 

The  first  four  sections  provide,  that  whenever  fifty  or  more 
resident  house-holders  and  free-holders  of  the  county  file  in 
the  office  of  the  judge  of  probate  a  petition  in  writing,  pray- 
ing for  an  election  to  ascertain  the  wishes  of  the  people  as 
to  the  prohibition  of  the  sale  of  intoxicating  liquors  in  the 
county,  it  shall  be  the  duty  of  the  judge  to  order  an  election, 
and  fix  the  time  of  holding  the  same,  not  more  than  sixty, 
nor  less  than  thirty  days  from  the  time  of  filing  the  petition; 
and  thereupon,  the  sheriff  is  required  to  give,  by  publica- 
tion, notice  of  the  time  of  holding,  and  the  purpose  for 
which  such  election  is  held,  for  forty  days.  Provision  is 
made  for  the  appointment  of  inspectors  and  returning  offi- 
cers, and  for  holding  an  election  in  the  several  precincts  of 
the  county,  at  the  time  appointed,  which  shall  be  governed 
in  all  respects,  with  an  immaterial  exception,  by  the  general 
election  laws  which  may  be  in  force  at  the  time.  AH  per- 
sons who  are  at  the  time  qualified  voters,  shall  be  entitled 
to  vote  at  such  election;  and  if,  upon  the  return  and  count 
of  the  votes  cast,  it  be  found  that  a  majority  of  all  the  votes 
cast  is  for  prohibition,  ''then  it  shall  be  the  duty  of  the 
probate  judge  to  record  the  result  in  his  office,  and  to  give 
notice  for  thirty  days,  by  publication  in  all  the  newspapers 
published  in  the  county,  that  a  majority  of  the  qualified 
voters,  who  voted  at  said  election,  voted  for  prohibition." 
The  Siih  section  declares,  "that  after  the  expiration  of  the 
thirty  days  notice,  it  shall  be  unlawful  for  any  person,  firm, 
or  corporation  to  sell,  give  away,  or  otherwise  dispose  of 
any  spirituous,  vinous  or  malt  liquors,  or  intoxicating  bit- 
ters, or  any  brand  of  bitters  or  medicines  with  sufficient 
alcohol  or  spirituous  liquors  therein  to  make  a  man  drunk, 
within  the  county  of  Calhoun ;"  and  the  sixth  section  makes 
a  violation  of  the  provisions  of  the  fifth  section  a  misde- 
meanor, punishable  by  fine  and  imprisonment,  or  hard  labor 
for  the  county. 
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The  constitutionality  of  the  act  is  not  assailed;  but  it  is 
contended,  that  it  has  not  been  legally  put  into  operation. 
On  December  28, 1886,  a  petition  in  writing,  signed  by  more 
than  fifty  resident  house-holders  and  free-holders,  substan- 
tially conforming  to  the  requirements  of  the  act,  was  filed  in 
the  Probate  Court;  and  on  the  same  day,  the  judge  of  pro- 
bate, reciting  therein  the  filing  of  the  petition,  the  title  of  the 
act,  and  the  provisions  of  the  first  section,  made  the  follow- 
ing order:  "It  is  therefore  ordered  by  the  court,  that  the 
prayer  of  said  petitioners  be,  and  is  hereby  granted,  and  that 
an  election  be  held  in  each  and  every  precinct  of  said  county 
of  Calhoun  in  pursuance  of  said  act,  on  the  17th  day  of 
February,  A.  D.  1887.  It  is  further  ordered,  that  the  sheriff 
of  said  county  shall  give  notice  of  said  election  as  required 
by  said  act."  An  election  was  held  on  the  day  appointed, 
and  a  majority  of  the  votes  cast  were  for  prohibition.  The 
petition  was  filed,  the  order  for  an  election  made,  and  the 
election  held  before  the  adjournment  of  the  General  Assem- 
bly. It  is  contended,  that  these  proceedings,  having  been 
taken  before  the  act  could  go  into  effect  under  the  general 
statute,  are  nullities.  The  contention  is  rested  on  the  penal 
character  of  the  act,  and  on  section  4448  of  the  Code  of  1876, 
then  in  force,  which  provided:  "No  penal  act  shall  go  into 
effect  until  thirty  days  after  the  adjournment  of  the  legisla- 
ture at  which  such  act  may  be  passed."  The  legislature  ad- 
journed February  28,  1887. 

The  Constitutions  of  many  States  contain  a  clause  prohib- 
iting any  public  act,  or  law  of  a  general  nature,  from  taking 
effect  until  the  expiration  of  a  specified  time  after  its  passage, 
'  or  from  the  end  of  the  session  at  which  the  same  was  passed, 
or  after  its  promulgation,  unless  the  General  Assembly  shall 
otherwise  direct  in  the  prescribed  manner.  The  courts,  in 
construing  such  constitutional  prohibition,  have  held,  that 
such  direction  must  be  in  a  clear,  distinct,  and  unequivocal 
provision,  and  can  not  be  aided  by  intendment,  or  implication ; 
and  must  direct  that  the  act,  as  a  whole  and  entirety,  shall 
take  effect  at  a  different  time  than  provided  in  the  Constitu- 
tion.—  Wheeler  v.  Chubback,  16111.  361;  Rice  v.  Ruddiman^ 
10  Mich.  125.  These,  and  other  decisions  cited  by  counsel, 
construing  these  constitutional  provisions,  and  determining 
the  time  when  certain  acts  under  their  operation  took  effect, 
shed  but  a  dim  light  on  the  question  involved,  and  afford  but 
slight  assistance  in  its  solution.  The  legislature  could  not 
disregard  or  repeal  them.     The  rule  in  this  State  is  a  mere 
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legislative  enactment,  a  statntory  rule,  which  the  General 
Asisembly  is  competent  to,  abrogate  entirely,  or  to  specially 
exempt  a  new  enactment  from  its  operation,  by  prescribing 
a  different  time  at  which  it  shall  take  effect,  expressly  or  by 
clear  implication — a  partial  repeal  or  suspension. — Hen- 
hack  V.  State,  58  Ala.  523. 

A  comparison  of  the  ninth  section  of  the  act  with  the  other 
provisions  will  solve  all  doubt  as  to  the  time  when  it  was 
intended  the  different  provisions  should  go  into  operation. 
That  section  provides:  "That  this  act  shall  be  so  construed, 
that  if  an  election  is  held  in  pursuance  of  its  provisions 
during  the  year  1887,  the  prohibition  provided  for  by  the  fifth 
and  sixth  sections  of  this  act,  shall  not  take  effect  till  after 
the  80th  day  of  April,  1887,  and  that  the  probate  judge  of 
Calhoun  county  shall  not  issue  to  any  person  or  persons  a 
liquor  license  from  the  1st  day  of  January,  1887,  for  a  longer 
period  than  the  30th  day  of  April,  1887 ;  and  if  the  result 
of  the  election  is  in  favor  of  'against  prohibition,'  then  the 
said  judge  of  probate  can  issue  liquor  license  from  the  80th 
day  of  April,  1887,  under  the  law  as  it  now  is."  Manifestly, 
it  was  contemplated  that  an  election  might  be  held  in  1887, 
the  result  ascertained,  and  the  requisite  notice  thereof  given, 
so  as  to  put  the  penal  sections  of  the  act  into  operation  prior 
to  the  30th  of  April,  1887 ;  hence  the  express  provision,  that 
the  fifth  and  sixth  sections  shall  not  in  any  event  take  effect, 
until  after  that  date.  Unless  the  provisions  providing  the 
mode  for  ascertaining  the  wishes  of  the  people  had  force  and 
effect  from  the  passage  of  the  act,  notice  of  the  time  of  hold- 
ing the  election,  the  ascertainment  of  the  result,  and  notice 
thereof  for  thirty  days  in  all  the  newspapers,  could  not  have 
been  effected  so  as  to  put  the  act  into  operation  by  the  80th 
day  of  April.  Whether  the  act  should  take  effect  at  all,  was 
dependent  upon  the  wishes  of  the  people,  ascertained  by  an 
election ;  and  though  the  result  might  be  in  favor  of  prohi- 
bition, the  fifth  and  sixth  sections,  which  constitute  the 
penal  parts,  could  not  have  taken  effect  until  after  the  30th 
day  of  April,  1887,  more  than  sixty  days  after  the  adjourn- 
ment of  the  legislature.  By  the  terms  of  the  act,  the  sections 
providing  and  regulating  the  proceedings  for  ascertaining 
the  will  of  the  people,  and  the  punitive  sections,  took  effect 
at  different  times.  By  prescribing  a  different  time  for  the 
penal  sections  to  take  effect,  the  act  is  exempted  from  the 
operation  of  section  4448,  and  the  first  four  sections,  under 
the  general  rule,  took  effect  from  the  date  of  its  approval  by 
the  executive. 
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It  is  also  insisted,  that  the  election  is  a  nullity,  for  the 
further  reason,  that  the  order  therefor  purports  on  its  face 
to  have  been  made  by  the  court,  whereas  the  authority  to 
make  the  order,  and  fix  the  time  for  holding  the  election,  is 
conferred  upon  the  judge,  not  the  court  The  mere  recital 
in  the  order,  "it  is  therefore  considered  by  the  court,"  is  not 
conclusive.  Conceding  that  the  authority  is  conferred  on 
the  judge,  then  he  may  exercise  it  in  term  time  or  in  vaca- 
tion ;  in  this  instance,  it  was  at  a  special  term.  It  recites  all 
the  jurisdictional  facts  substantially  in  the  language  of  the 
statute,  including  the  duty  of  the  judge  to  order  an  election 
and  fix  the  time  for  holding  the  same.  It  is  signed  by  the 
judge,  and  professes  to  have  been  made  under  the  statutory 
authority,  to  which  it  must  be  referred.  That  it  was  in  fact 
made  by  the  judge  sufficiently  appears,  to  sustain  its  validity 
against  a  collateral  attack. 

The  election  was  held  February  17, 1887.  Soon  after  the 
result  was  found  to  be  in  favor  of  prohibition,  the  judge  of 
probate  gave  notice  thereof  in  all  the  newspapers  in  the 
county  for  thirty  days,  excepting  two.  In  Took  v.  Staie^ 
88  Ala.  158;  7  So.  Eep.  42,  decided  during  present  term,  the 
sufficiency  of  the  notice  to  put  the  act  into  operation  was 
called  in  question  for  the  first  time.  It  was  nded,  that  the 
provision  requiring  notice  of  the  result  of  the  election  by 
publication  in  all  the  newspapers  published  in  the  county  for 
thirty  days  was  mandatory  and  imperative,  and  a  condition 
precedent  to  the  operative  force  and  effect  of  the  punitive 
clauses  of  the  act.  Within  a  few  days  after  this  decision  was 
announced,  the  judge  of  probate,  on  December  27th,  1889, 
again  published  notice  of  the  result  of  the  election,  in  all  the 
newspapers  then  published  in  the  county,  and  continued  the 
publication  for  thirty  days.  We  are  not  clearly  informed  on 
what  ground  it  is  contended  that  ther  last  notice  is  unauthor- 
ized and  ineffectual.  Though  non-user  may  be  continued  so 
long,  that  the  course  and  character  of  the  intervening  legis- 
lation may  be  such  as  to  render  its  provisions  nugatory,  or 
they  may  become  purposeless,  it  does  not,  of  itself,  effect  the 
repeal  of  a  statute.  The  act  made  it  the  duty  of  the  probate 
judge,  ministerial  in  its  nature,  to  give  the  required  notice 
of  the  result  of  the  election  upon  its  ascertainment ;  the  pur- 
pose being,  that  the  people  might  have  full  time  to  become 
acquainted  with  the  terms  of  the  statute,  which  they  are 
required  to  obey.  Neither  the  failure,  nor  refusal,  nor 
abortive  attempt  of  the  judge  to  give  notice,  can  operate  to 
Vol.  lzxxiz. 
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defeat  the  will  of  the  legislature  and  the  people.  The  act 
does  not  limit  the  time  in  which  the  notice  must  be  given. 
The  only  effect  of  a  failure  to  give  notice  immediately,  or  in 
a  reasonable  time  after  ascertainment  of  the  result  of  the 
election,  is  to  suspend  the  force  and  operation  of  the  penal 
provisions.  The  judge  undertook  to  discharge  this  duty,  but 
failed;  and  when  it  was  decided  that  the  first  notice  was  in- 
sufficient, he  at  once  gave  the  requisite  notice.  The  duty 
imposed  on  him  by  the  statute  remained  imperative,  the  per- 
formance of  which  could  have  been  compelled.  The  act  took 
effect  after  the  expiration  of  the  thirty  days  notice  last 
given. 

"An  act  to  amend  an  act  entitled  *An  act  to  incorporate 
the  town  of  Anniston,  Calhoun  county,  Alabama,'  approved 
February  1,  1879,  and  the  various  acts  amendatory  thereof," 
was  passed  by  the  General  Assembly,  and  approved  Feb- 
ruary 23,  1889.— Acts  1888-9,  p.  601.  By  this  act,  which 
seems  to  be  a  complete  revision  of  all  previous  acts,  and  to 
cover  the  entire  subject  of  the  powers  of  the  municipal  gov- 
ernment, the  city  of  Anniston  was  incorporated.  By  the 
seventh  section,  power  is  conferred  upon  the  mayor  and 
city  council  '^  license,  tax,  and  regulate  auctioneers, 
grocers,  merchants,  retailers,  .  .  .  and  all  other  privi- 
leges." The  legislative  intent,  that  the  term  "retailers" 
should  be  used  in  the  legal  and  ordinary  signification,  which 
by  long  continued  use  it  has  acquired  in  our  statutory 
vocabulary,  is  too  clear  to  admit  of  doubt.  Unless  so,  the 
term  as  employed  is  without  distinctive  meaning,  for  mer- 
chants, grocers,  confectioners  and  other  persons  engaged  in 
mercantile  pursuits,  who  sell  at  retail,  are  specially  named. 
Harris  v.  Intendant  of  Livingston^  28  Ala.  577.  It  is  con- 
tended that  this  act,  being  a  later  enactment,  operates  to 
repeal  the  act  of  December  7,  1886,  prohibiting  the  sale  of 
intoxicating  liquors  in  the  coxmty.  Undoubtedly,  when  the 
provisions  of  a  special  act,  in  respect  to  a  particular  munici- 
pality, passed  subsequent  to  an  act  of  a  general  nature,  are 
so  inconsistent  with  the  provisions  of  the  latter,  as  that  they 
can  not  operate  together  within  the  same  territorial  limits, 
the  effect  is  to  take  the  municipality  out  of  the  operation  of 
the  general  law.  But  the  conferring  of  power  on  the  munici- 
pal authorities  to  tax,  license,  and  regulate  the  retailing  of 
spirituous  liquors,  does  not,  ipso  facto,  repeal  the  general 
law,  prohibiting  the  sale  of  such  liquors  in  the  county. 
When  an  ordinance  is  passed  for  that  purpose,  its  effect  is 
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to  BTispend  the  operation  of  the  general  law  within  the 
corporate  limits,  which  suspension  continues  so  long,  and 
only  so  long,  as  the  ordinance  is  continued  in  force — ^a  tem- 
porary repeal.  Until  such  ordinance  is  passed,  the  general 
law  prevails.  In  such  case,  it  is  the  by-law  or  ordinance, 
passed  by  legislative  authority,  which  operates  to  repeal 
pro  tanto  the  general  law. — St  Johnsbury  v.  Thompson, 
59  Vt.  300. 

Counsel  for  appellant  cite  the  case  of  the  Stale  v.  DeBar, 
58  Mo.  395.  In  1870,  the  charter  of  the  city  of  St  Louis 
was  amended,  so  as  to  confer  power  to  regulate  or  suppress 
bawdy-houses.  In  consequence  of  a  decision  of  the  Supreme 
Court,  the  charter  was  again  amended  in  1874,  by  substi- 
tuting the  words  "to  suppress,  but  not  to  license  bawdy- 
houses/'  After  this  last  amendment,  the  defendant  was 
indicted,  under  the  general  law  of  the  State,  for  keeping  a 
bawdy-house  in  the  city  of  St.  Louis.  The  court  ruled 
that  the  amendment  of  1874,  which  repealed  the  amend- 
ment of  1870,  did  not  revive  the  general  criminal  statute 
in  the  city,  on  the  ground  that  the  general  law  contained  a 
provision,  that  the  repeal  of  a  law  should  not,  by  implica- 
tion, revive  a  former  law.  In  speaking  of  the  case  of  Staie 
V.  DeBar,  Judge  Dillon  says,  in  his  work  on  Municipal 
Corporations,  §  88,  n.  2:  "This  last  decision  seems  to  the 
author  to  be  erroneous,  on  the  ground  that  the  act  of  1870 
did  not,  ipso  facto,  repeal  the  general  law  in  the  city,  but 
such  repeal,  or  suspension  rather,  was  only  effected  when 
the  city  passed  the  ordinance.  If  so,  a  repeal  of  the  ordi- 
nance by  the  council,  without  the  act  of  1874,  would  have 
left  the  general  law  of  the  State  in  force,  and  its  repeal  by 
the  act  of  1874  would  have  precisely  the  same  effect" 
These  remarks,  which  appear  to  us  sound  and  conservative, 
are  apropos  to  the  question  here  involved.  It  not  appearing 
that  any  ordinance  licensing,  taxing  and  regulating  retailers, 
had  been  passed  by  the  mayor  and  city  council  of  Anniston, 
the  act  of  December  7,  1886,  prohibiting  the  sale  of  intoxi- 
cating liquors  in  Calhoun  county,  remains  in  force  in  that 
city. 

The  application  for  the  license,  not  having  been  made 
until  after  the  act  took  effect,  was  properly  refused  by  the 
judge  of  probate. 

Affirmed. 
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Ex  parte  l¥alter  Brothers.  m  ^\ 

Application  jor  Mandamus  to  Chancellor, 

1 .  Restitution  of  money  paid  under  decree  afterwards  reversed. — Money 
paid  under  and  in  obedience  to  a  decree  of  the  Chancery  Court,  before 
the  issue  of  execution,  is  not  paid  voluntarily,  but  under  le^al  compul- 
sion; and  the  decree  being  reversed  by  this  court  on  appeal,  the  party 
paying  is  enti^^led  to  have  restitution,  without  waiting  for  the  final 
determination  of  the  cause. 

2.  Mandamus  to  chancellor. — If  the  chancellor  wrongfully  refuses  to 
make  an  order  requiring  the  restitution  of  money  paid  under  a  decree 
which  has  been  reversed  on  appeal ,  this  court  will  award  a  mandamus 
to  compel  him  to  make  the  order. 

Application  by  petition  to  this  court,  for  the  writ  of  man- 
damns,  or  a  rule  nisi,  directed  to  Hon.  John  A.  Foster, 
presiding  in  the  Chancery  Court  at  Montgomery,  command- 
ing him  to  make,  or  to  show  cause  why  he  should  not  make, 
an  order  in  a  cause  pending  in  the  Chancery  Court  of  Mont- 
gomery, requiring  J.  T.  May,  the  complainant  in  the  origi- 
nal bill  filed  in  said  suit,  to  repay  to  Walter  Brothers,  de- 
fendants to  the  bill,  and  complainants  in  an  ''original  bill  in 
the  nature  of  a  cross  bilP'  filed  by  them  in  that  suit,  a  sum 
of  money  which  Walter  Brothers,  the  petitioners,  had  paid 
into  court  under  a  decree  which  was  afterwards  reversed  by 
this  court  on  appeal.  The  original  bill  of  May  sought  to 
enforce  a  vendor's  lien  on  a  tract  of  land,  which  Walter 
Brothers  had  bought  from  C.  B.  Ferrell,  two  of  their  notes 
for  the  purchase-money  having  been  transferred  by  Ferrell 
to  May.  After  answering,  Walter  Brothers  filed  an  "origi- 
nal bill  in  the  nature  of  a  cross-bill"  to  that  suit,  against 
May,  Ferrell  and  D.  S.  Troy,  seeking  a  rescission  of  the 
contr€U)t,  or  an  abatement  of  the  purchase-money.  On  the 
23d  April,  1888,  on  final  hearing  on  pleadings  and  proof, 
the  chancellor  rendered  a  decree  in  favor  of  May,  for 
$1,338.66,  the  amount  due  on  the  two  notes  held  by  him, 
and  declared  a  lien  on  the  land  for  its  payment  On  appeal 
to  this  court  by  Troy,  this  decree  was  reversed,  and  the 
cause  remanded,  as  shown  by  the  report  of  the  case. — Troy 
V,  Walter  Brothers,  87  Ala.  233,  where  the  facts  are  fully 
stated.  Before  the  decision  of  the  case  by  this  court,  Wal- 
ter Brothers  paid  the   amount  of  the  decree,  with  interest 
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and  costs;  and  on  the  17th  June,  1889,  after  the  reversal, 
they  filed  a  petition  in  the  cause,  asking  the  chancellor  to 
make  an  order  requiring  May  to  make  restitution  of  the 
money  so  paid.  May  filed  an  answer  to  the  petition,  stating 
the  facts  on  which  he  based  his  claim  to  the  money  on  the 
merits  of  the  case.  On  the  hearing  of  the  petition  and  an- 
swer, the  chancellor  refused  to  make  an  order  for  the  resti- 
tution of  the  money;  and  the  petitioners  thereupon  filed 
their  application  in  this  court  for  a  mandamus  to  compel 
him. 

Briokell,  Semple  &  GuNTER,  for  appellant,  cited  U.  8. 
Bank  v.  Bank  of  Washington,  6  Peters,  16;  Oalpine  v. 
Page,  18  Wall.  374;  McDonald  v.  Life  Insurance  Co., 
65  Ala.  362;  Marks  v.  Cowles,  61  Ala.  299;  Dupuy  v.  Roe- 
buck,  7  Ala.  486;  Cummings  v.  Noyes,  10  Mass.  433;  Free- 
man on  Executions,  §  347 ;  Freeman  on  Judgments,  §  482. 

RoQUEMORE,  White  &  McKenzie,  contra. — The  money 
was  paid  voluntarily,  and  not  under  legal  compulsion. 
Cahaba  v.  Burnett,  34  Ala.  400;  Knox  v.  Steele,  18  Ala 
817;  McCreliss  v.  Hinkle,  17  Ala.  459;  Murphy  v.  Mur- 
phy, 45  Ala.  123;  Tarleton  v.  Qoldthwaiie,  23  Ala.  346; 
Phillips  V.  Towles,lS  Ala.  406.  (2.)  On  the  facts  before 
the  chancellor,  May  is  entitled  to  retain  the  money. — Brooke 
V.  Martin,  43  Ala.  360;  Traun  v.  Keifer,  31  Ala.  143; 
Auerbach  v.  Pritchett,  58  Ala.  457.  (3.)  Mandamus  does 
not  lie  on  the  facts  shown  by  the  record. — Davidson  v. 
Washburn,  56  Ala.  596;  State  v.  Williams,  69  Ala.  311; 
Ex  parte  Redd,  73  Ala.  548 ;  Ex  parte  Echols,  39  Ala.  698; 
Lamar  v.  CommWs,  21  Ala.  772;  High  on  Extra.  Legal 
Remedies,  §§  34,  42,  152. 

McCLELLAN,  J. — We  are  unable  to  concur  with  counsel 
who  appear  against  the  application,  that  money  paid  on,  and 
in  obedience  to  a  decree  of  the  Chancery  Court,  can,  in  any 
case,  be  said  to  be  paid  voluntarily,  in  such  sort  as  to  pre- 
clude its  recovery  in  the  event  of  a  reversal  of  the  decree. 
We  understand  the  law  to  be  settled  to  the  contrary. — Cahaba 
V.  Burnett,  34  Ala.  400,  407 ;  Knox  v.  Abercrombie,  11  Ala. 
997;  Life  Ins.  Co.  v.  Stetvart,  95  Ind.  588;  Wright  v.  Aid- 
rich,  60  N.  H.  161;  Hollingsworth  v.  Stone,  90  Ind.  244; 
Scholey  v.  Halsey,  72  N.  T.  R.  578;  Hiler  v.  Hiler^ 
35  Ohio  St  645. 
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We  can  conceive  of  no  case  in  which  a  party,  who  pays 
money  on  a  decree  which  is  subsequently  reversed,  is  not 
entitled  to  have  restitution  of  what  he  has  paid,  and  to  be 
thus  reinstated  in  the  position  and  to  all  the  rights  he  had 
prior  to  the  rendition  of  the  erroneous  decree.  It  is  not 
material  what  those  rights  were,  or  would  probably,  or  even 
certainly  and  necessarily,  be  determined  to  be,  in  the  further 
progress  of  the  litigation.  He  is  entitled  to  have  his  final 
equities  adjudicated  while  he  yet  occupies  whatever  vantage- 
ground  was  his  in  the  inception  of  the  contest,  and  from 
tiiat  stand-point  to  involve  the  judgment  of  the  law  on  the 
issues  he  presents.  When  he  asks,  after  the  reversal  of  a 
decree  which  has  erroneously  adjudged  his  rights  and  dis- 
turbed his  relations  in  the  case,  to  have  his  original  statiis 
restored,  it  is  no  answer  to  his  petition  to  say  that,  on  a  final 
hearing  of  the  cause,  it  will  again  be  decreed  that  he  pay 
that  of  which  he  now  seeks  restitution.  To  so  hold  would 
be  to  prejudge  the  case,  to  decide  in  advance  of  the  submis- 
sion of  tlie  issues  on  pleading  and  proof  that  the  party,  who 
has  been  put  at  a  disadvantage  by  the  execution  of  a  wrong- 
ful decree,  though  properly  before  the  court,  is  not  entitled 
to  any  relief  in  the  cause.  On  the  other  hand,  we  are  un- 
able to  see  any  predicate  for  the  claim  of  the  other  party  to 
retain  what,  confessedly,  he  has  wrongfully  received.  He 
had  no  right  to  the  money  involved  in  the  litigation,  in  con- 
templation of  law,  until  there  should  be  a  correct  determina- 
tion of  the  matters  in  dispute,  however  clear  his  rights  may 
have  been  in  point  of  fact.  He,  therefore,  proceeds  with 
the  cause,  having  an  undue  advantage  of  his  adversary,  and 
is  in  fact  in  the  attitude  of  having  gained  what  he  claimed 
before  his  right  to  it  had,  or  could  have  been  determined. 
We  entertain  no  doubt,  therefore,  of  the  absolute  right  to 
have  restitution  made  on  the  one  hand^  and  the  absolute  cor- 
relative duty  to  make  restitution  on  the  other,  wholly  regard- 
less of  considerations  looking  to  the  final  equities  of  the 
parties. — Freeman  on  Judgments,  §  482 ;  Freeman  on  Ex- 
ecutions, §  347;  Bank  of  U.  S.  v.  Bank  of  Washington, 
6  Peters,  16-7;  Marks  v.  Cowles,  61  Ala.  303. 

This  case  is  clearly  distinguishable  from  McCreliss  v. 
Hinkle,  17  Ala.  459,  and  Tarleton  v.  GoldthicaUe,  23  Ala. 
346,  in  which  the  question  arose  on  a  motion  to  dismiss  the 
appeals  taken  by  the  parties,  who  had  received  satisfaction 
of  decrees  in  their  favor  ffom  which  the  appeals  were  taken. 
There  had  been  no  ascertainment  that  the  decrees  were  erro- 
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neous.  They  had  not  been  reversed.  It  did  not  appear 
but  that  under  those  decrees  the  parties  would  be  entitled  to 
all  they  had  received,  and  hence  the  court  declined  to  dis- 
miss the  appeals,  and  proceeded  to  hear  them  on  their 
merits.  Here,  there  is  no  decree.  The  judgment  of  rever- 
sal has  expunged  it,  And  the  rights  of  the  parties  are  simi- 
lar to  those  passed  on  in  the  cases  of  Hall  v.  Hrabrowski, 
9  Ala.  278,  and  Bradford  v.  Bush,  10  Ala.  274. 

That  the  chancellor  before  whom  the  case  is  pending  has 
the  power  to  make  an  order  for  restitution  in  such  case,  is 
not  controverted.  The  parties  are  before  him,  and  in  and 
about,  and  in  the  conduct  of  that  cause,  they  are  sublect 
to  his  control  The  facts  which  constitute  the  only  predi- 
cate for  such  an  order — a  decree,  payment  under  it,  and  its 
reversal — are  a  part  of  the  cause  itself.  There  can  be  no 
dispute  or  mistake  about  them.  On  them  the  order  for  resti- 
tution goes  as  a  matter  of  course.  It  does  not  involve  the 
exercise  of  judicial  functions.  There  is  Ho  remedy  for  the 
refusal  to  grant  the  order,  except  mandamus.  Our  opinion 
is,  that  mandamus  is  the  proper  remedy.  And  the  writ  will 
be  awarded  in  this  case,  to  be  issued  only  on  the  further 
application  of  petitioners^  counsel,  if  restitution,  or  an  order 
therefor,  is  not  made  in  the  court  below  upon  advice  of  our 
conclusion. 
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Action  for  Damages,  on  account  of  Personal  Injuries. 

1 .  Personal  injuries  to  traveller  or  watchman  at  railroad  crossing;  con- 
tributory  negligence,— Pl  person  standing  or  walking  on  a  railroad  track 
at  a  public  crossing,  who  fails  to  use  his  senses  of  sight  and  hearing  to 
ascertain  the  approach  of  a  moving  train  from  any  direction,  is  guilty 
of  contributory  negligence  as  matter  of  law,  which  bars  an  action  for 
damages,  unless  the  negligence  of  -thd  persons  in  charge  of  the  train 
was  so  reckless  and  wanton  as  to  be  the  legal  equivolent  of  willful,  or 
intentional.  This  is  the  rule  applicable  to  travellers  and  the  public 
generally,  and  it  applies  a  fortiori  to  a  watchman  or  flagman  employed 
by  the  railroad  company  for  service  :it  the  crossing. 

2.  Same;  sufficiency  of  complaint  in  averments  of  negligence, — A  com- 
'       plaint  against  a  railroad  company,  for  personal  injuries  to  plaintiff,  a 

watchman  in  its  employment,  which  alleges  that  it  was  the  duty  of  the 
defendant,  as  a  common  carrier,  to  have  and  use  in,  its  business  safe 
cars,  engines  and  machinery,  and  to  use  suitable  switch-engines  in  the 
Vol.  lzxzix. 


Digitized  by  CjOOQ IC 


18»,]  OP  AT.A-RAMA  241 

[Louisville  and  Nashville  R.  R.  Co.  v.  Crawford.] 

city  in  which  the  injury  occurred,  and  to  employ  competent  and  pru- 
dent employees;  that  in  disregard  of  this  duty,  on  Ac,  defendant  did, 
by  its  servants  and  agents,  negligently  and  carelesslv  use  a  road-engine 
Instead  of  a  switch-engine  for  the  purpose  of  switching  its  cars  in  said 
city,  and  did  negligently  and  carelessly  use  a  box-car  in  front  of  said 
engine,  so  as  to  intercept  the  light  from  the  head-light  of  said  engine : 
that  while  so  using  said  engine,  on  the  night  the  injury  occurred,  and 
while  plaintiff  was  carefully  performing  his  duties  as  watchman  at  the 
crossing  of  a  public  street,  he  saw  said  engine  standing  near  said  cross- 
ing, and  saw  it  move  off  southward  from  said  crossing;  that  he  then 
walked  along  the  street  until  he  came  to  defendant's  road-bed,  keeping 
a  careful  look-out ;  that  defendant's  servants  in  charge  of  said  engine 
negligently  and  carelessly  reversed  it,  without  ringing  Ihe  bell,  blowing 
the  wnistle,  placing  any  light  or  brakeman  on  said  box -car,  or  giving 
other  signal  of  its  approach,  and  propelled  it  against  plaintiff  while  still 
on  the  track,  whereby  he  was  injured,  &c. ;  and  that  said  injury  was 
caused  by  defendant's  negligence  in  failing  to  keep  and  use  suitable 
switch-engines,  with  a  head-nght  upon  the  tender  attached  thereto, 
and  a  head-light  in  front  thereof,  and  failing  to  ring  the  bell,  or  give 
other  signal  of  its  approach,  and  using  a  road- engine  instead  of  a  switch- 
engine, — shows  a  substantial  cause  of  action. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Shabpe. 

This  action  was  brought  by  W.  G.  L.  Crawford  against 
the  appellant  corporation,  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff,  after  dark  on  the  8th  Novem- 
ber, 1887,  while  in  the  performance  of  his  duties  as  watch- 
man on  defendant's  track  at  its  intersection  with  Twenty- 
fourth  street  in  the  city  of  Birmingham.  The  third  count 
of  the  complaint  was  in  these  words:  "Plaintiff  also  claims 
$20,000  as  damages,  for  that  whereas '^  defendant  was  a 
common  carrier,  and  was  running  cars  and  engines  on  its 
railroad  between  Birmingham  and  Decatur,  and  in  and 
through  the  city  of  Birmingham,  and  it  was  its  duty  to  have 
and  use  in  its  business  good  and  safe  ears,  engines  and  machin- 
ery suitable  for  the  purpose  for  which  they  were  used,  and  suit- 
able switch-engines  for  switching  its  cars  in  said  city  of  Bir- 
mingham, and  to  employ  competent  and  prudent  employees  in 
running  its  cars  and  engines;  that  disregarding  this  duty, 
on  the  8th  September,  1887,  defendant  did,  by  its  agents 
and  servants,  "negligently  and  carelessly  use  a  road-engine 
instead  of  a  switch-engine,  for  the  purpose  of  switching  its 
cars  in  said  city  of  Birmingham,  and  did  negligently,  care- 
lessly and  unskillfully  use  a  box-car  in  front  of  said  road- 
engine,  so  as  to  intercept  the  light  from  the  head-light  of 
said  engine ;  that  on  the  night  of  said  day,  while  the  defend- 
ant was  so  using  said  road-engine,  and  plaintiff  was  faith- 
fully discharging  his  duty  as  watchman  at  the  crossing  of 
said  Twenty-fourth  street,,  under  a  contract  with  the  Alabama 
16 
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Great  Southern  Bailroad  Company,  by  which  it  became  his 
duty  to  watch  defendant's  said  road  at  said  crossing,  and 
while  he  was  so  performing  his  duties  as  watchman  faithfully 
and  carefully,  he  saw  defendant's  said  road-engine  standing 
near  said  crossing,  and  saw  it  move  off  southward  from  said 
crossing;  that  plaintiff  then  walked  along  said  street  until 
he  came  to  defendant's  road-bed,  keeping  a  careful  look-out 
for  trains,  and  while  he  was  on  said  road  the  defendant,  by 
its  servants  in  charge  of  said  road-engine,  did  negligently 
and  carelessly  reverse  the  same,  without  ringing  the  bell, 
blowing  the  whistle,  placing  any  light  or  brakeman  on  said 
box-car,  or  giving  other  signal  of  its  approach,  and  did  pro- 
pel said  engine  and  car  very  carelessly  towards  plaintiff,  and 
did  negligently  run  said  box-car  against  him  in  the  darkness, 
and  knocked  him  down  on  the  track,"  whereby  he  was  injured, 
&o, ;  ^'that  the  injuries  thus  inflicted  on  plaintiff  were  caused 
by  the  negligence  of  the  defendant  in  failing  to  keep  in  its 
business  in  said  city  engines  suitable  for  switching  its  cars, 
with  a  head-light  upon  the  tender  attached  thereto,  and  a 
head-light  in  front  thereof,  and  failing  to  ring  the  bell, 
or  give  other  signal  of  its  approach,  after  reversing  said 
road-engine,  and  negligently  using  a  road-engine  instead  of 
a  switch-engine;  and  plaintiff  avers  that  it  was  made  the 
duty  of  the  defendant  to  ring  the  bell  on  said  engine  con- 
tinuously, or  give  other  signal,  while  moving  in  the  city 
limits  of  Birmingham,  where  said  accident  occurred,  by  an 
ordinance  of  said  city." 

The  defendant  demurred  to  this  count,  assigning  the  fol- 
lowing grounds  of  demurrer :  ( 1. )  That  said  count  shows  that 
plaintiff,  at  the  time  of  the  alleged  injury,  was  in  the  employ- 
ment of  defendant  and  the  A.  G.  S.  Bailroad  Company;  and 
that  it  was  his  duty  to  watch  for  the  approach  of  trains  at 
said  crossing,  and  to  give  warning  to  persons  travelling  along 
the  street  of  the  approach  of  trains;  and  that,  by  the  exer- 
cise of  ordinary  care,  he  could  have  observed  the  approach 
of  said  engine  and  car.  (2.)  That  it  shows  it  was  plain- 
tiff's duty  as  watchman,  at  the  time  of  the  injury,  to  watch 
for  the  approach  of  trains  at  said  crossing,  and  to  give  warn- 
ing to  persons  passing  of  the  approach  of  trains;  ''and  that 
by  the  faithful  performance  of  his  duties  as  such  watchman, 
and  by  the  exercise  of  ordinary  care,  he  would  have  observed 
the  approach  of  said  engine  and  car."  (8.)  Said  count 
shows  that  plaintiff  ''was  guilty  of  gross  negligence  in  fail- 
ing to  observe  the  approach  of  said  engine  and  car,  and  such 
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negligence  proximately  contributed  to  the  alleged  injury." 
(4.)  The  alleged  ordinance  of  the  city  of  Birmingham  is 
not  sufficiently  set  out  or  shown.  (5.)  There  is  no  aver- 
ment in  said  count  that  it  was  plaintiffs  duty,  in  the  dis- 
charge of  his  duties  as  watchinan,  to  go  upon  said  railroad 
track  at  the  time  and  place  of  the  alleged  injury.  The  court 
overruled  the  demurrer,  and  the  cause  was  tried  on  issue 
joined  on  the  pleas  of  not  guilty  and  contributory  negligence, 
resulting  in  a  verdict  and  judgment  for  plaintiff  for  $2,750. 

The  defendant  aslied  the  following  (with  other)  charges 
in  writing,  duly  excepting  to  their  refusal:  (2.)  "If  the 
jury  believe  from  the  evidence  that  the  injury  to  the  plain- 
tiff was  due  to  his  own  failure  to  look  back  while  on  the  tracli, 
and  to  the  failure  of  the  defendant's  servants  to  give  a  signid 
or  warning  of  the  approach  of  the  engine  and  car,  then  they 
must  find  for  the  defendant."  (6.)  "No  failure  of  duty  on 
the  part  of  the  defendant,  or  of  its  employees,  will  excuse 
the  plaintiff  from  using  his  senses  of  sight  and  hearing  at 
the  time  he  stepped  on  the  track  and  walked  on  it;  and  if 
the  jury  believe  from  the  evidence  that  the  use  of  either 
sense  by  him  would  have  enabled  him  to  escape  the  danger, 
then  they  must  find  for  the  defendant" 

The  overruling  of  the  demurrer  to  the  complaint,  and  the 
refusal  of  the  several  charges  asked,  are  now  assigned  as 
error. 

Hewitt,  Walker  &  Porter,  for  appellant 

Dickey  &  Gillespie,  contra 

STONE,  C.  J. — The  injury  complaiued  of  in  this  case 
occurred  in  the  night-time,  at  the  crossing  of  Twenty-fourth 
street,  city  of  Birmingham,  by  the  defendant  corporation's 
railroad,  and  by  the  track  of  the  Alabama  Great  Southern 
Bailroad  Company.  The  plaintiff  was  the  hired  employee 
of  both  of  said  railroad  companies,  and  was  watchman  and 
flag-man  for  each  of  them  at  said  crossing.  It  was  part  of 
his  duty  to  keep  a  look-out  for  persons,  vehicles  and  other 
obstructions  that  might  be  on  said  crossing,  and,  when  dan- 
ger was  discovered,  to  give  warning,  for  the  purpose  of  avoid- 
ing accident  or  injury.  The  crossing  was  within  the  area 
covered  by  the  defendant  railroad  in  its  switching  operations. 
The  railroad  tracks  at  that  point  are  parallel,  and  run  east 
and  west     The  plaintiff  was  on  the  track  of  the  defendant 
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railroad  company,  and  stationary,  or  moving  leisurely,  look- 
ing eastward  all  the  while,  and  not  looking  west.     Defend- 
ant's switch-engine,    pushing  a  box  car,  approaching  from 
the  west,  struck  him,  and  did  him  serious  injury. 

We  will  not  undertake  to  show  that  the  defendant  was  not 
guilty  of  negligence.  Some  of  the  testimony,  if  believed, 
shows  that  it  was  so  guilty.  There  is  no  testimony,  how- 
ever, which  tends  to  prove  that  degree  of  wanton  or  reckless 
negligence,  which  precludes  the  defense  of  contributory  neg- 
ligence. If  plaintiflF  was  guilty  of  negligence,  which  con- 
tributed proximately  to  the  injury  he  suffered,  the  law  denies 
to  him  all  right  of  recovery.  We  have  many  times  declared 
this  rule. 

It  is  at  all  times  a  dangerous  trespass  to  stand  or  walk  on 
a  railroad  track,  without  preserving  a  watchful  outlook  for 
approaching  trains.  In  S.  &  N,  R.  R.  Co,  v.  Thompson, 
62  Ala.  494,  this  court  said:  "It  is  the  duty  of  travellers, 
approaching  the  intersection  of  a  railroad  with  a  public 
highway,  to  look  out  and  listen  for  trains  or  engines ;  and  a 
neglect  of  the  duty,  contributing  to  an  injury,  will  avoid  all 
right  of  recovery  for  it."  In  Gothard  v,  Ala,  Or,  So,  JB.  R, 
Co.,  67  Ala.  114,  we  quoted  the  following  language,  without 
dissent:  "As  a  general  rule,  it  is  culpable  negligence  to 
cross  the  track  of  a  railroad  at  a  highway  crossing,  without 
looking  in  every  direction  that  the  trains  run,  to  ascertain 
whether  a  train  is  approaching.  If  a  party  rushes  into  dan- 
ger, which  by  ordinary  care  he  could  have  seen  and  avoided, 
no  rule  of  law  or  justice  can  be  invoked  to  compensate  him 
for  any  injury  he  might  receive.  He  must  take  care,  and  so 
must  the  other  party." 

In  Railroad  Compavy  v,  Houston,  95  U.  S.  697,  the  lan- 
guage of  the  court  was:  "The  failure  of  the  engineer  to 
sound  the  whistle,  or  ring  the  bell,  if  such  were  the  fact, 
did  not  relieve  the  deceased  from  the  necessity  of  taking 
ordinary  precautions  for  her  safety.  Negligence  of  the 
company's  employees  in  these  particulars,  was  no  excuse  for 
negligence  on  her  part  She  was  bound  to  listen  and  to 
look,  before  attempting  to  cross  the  railroad  track,  in  order 
to  avoid  an  approaching  train,  and  not  to  walk  carelessly 
into  the  place  of  possible  danger.  Had  she  used  her  senses, 
she  could  not  have  failed  both  to  hear  and  see  the  train 
which  was  coming.  If  she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  neg- 
ligence, and  so  far  contributed  to  her  injuries  as  to  deprive 
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her  of  any  right  to  complain  of  others."  And  in  Conti- 
nental Improvement  Co.  v.  Steady  same  vol.  161,  that  court 
said:  "Those  who  are  crossing  a  railroad  track  are  bound 
to  use  ordinary  care  and  diligence  to  ascertain  whether  a 
train  is  approaching.^  They  have,  indeed,  the  greatest  incen- 
tive to  caution,  for  their  lives  are  in  imminent  danger  if  col- 
lision happens;  and  hence  it  will  not  be  pretended,  without 
evidence,  that  they  do  not  exercise  proper  care  in  a  given 
case.  But,  notwithstanding  the  hazard,  the  infirmity  of 
the  human  mind  in  ordinary  men  is  such,  that  they  often  do 
manifest  a  degree  of  negligence  and  temerity  entirely  incon- 
sistent with  the  care  and  prudence  which  is  required  of 
them — such,  namely,  as  an  ordinary  prudent  man  would  ex- 
ercise under  the  circumstances.  When  such  is  the  case, 
they  can  not  obtain  reparation  for  their  injuries,  even  though 
the  railroad  company  be  in  fault.  They  are  the  authors  of 
their  own  misfortune." 

In  Durbin  v.  Oregon  &  Nav.  Co,,  32  Amer.  &  Eng.  E.  E. 
Gas.  149,  "Plaintiff  had  passed  the  crossing  many  times 
before,  and  was  familiar  with  it.  She  had  always  used  great 
care  in  looking  for  trains,  but  on  this  occasion  she  did  not 
stop  to  look  or  listen.  Her  team  came  into  collision  with  a 
passing  engine,  and  she  sustained  considerable  damage. 
Heldf  that  the  plaintiflE  was  guilty  of  contributory  negligence, 
and  could  not  recover." 

Mr.  Beach,  Contributory  Negligence,  §  9,  says:  "It  is 
tolerably  well  settled  that,  under  such  circumstances  [cross- 
ing a  railroad  track  on  grade],  a  traveller  must  look  up  and 
down  the  track  attentively,  and  a  failure  to  do  this  is  gen- 
erally negligence  as  a  matter  of  law."  We  might  add  cita- 
tions indefinitely,  but  consider  the  foregoing  as  sufficient. 
We  regard  the  question  as  settled  in  Alabama,  by  our  rul- 
ings cited  above;  and  that  a  failure  to  employ  the  senses  on 
approaching  a  railroad  crossing,  when  such  employment 
would  insure  safety,  is,  as  matter  of  law,  contributory  negli- 
gence, and  a  complete  defense  to  a  suit  for  injuries  sustained 
by  the  negligent  handling  of  the  railroad,  unless  such  neg- 
ligence was  so  reckless  and  wanton,  as  to  be,  in  law,  the 
equivalent  of  willful  or  intentional. — Tanner  v.  L.  &  N. 
R.  R.  Co.,  60  Ala.  621;  M.  &  C.  E.  R.  Co.  v.  Copeland, 
61  Ala.  376;  Cook  v.  Cen.  R.  R.  &  B.  Co.,  67  Ala.  533; 
Cm.  R.  R.  &  B.  Co.  v.  Letcher,  69  Ala.  106;  3  Brick.  Dig. 
872,  §§  25  et  seq. 

It  is  not  every  degree  of  recklessness  that  will  bring  this 
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doctrine  into  play.  It  must  sustain  a  causal  relation  to  the 
injury  inflicted,  and  must  raise  such  strong  implication  of 
reckless  indiflPerence,  as  to  supply  the  bad  element  of  willful- 
ness or  intention,  and  abstention  from  preventive  activity, 
which,  if  exerted,  might  avert  the  catastrophe.  This  is  the 
degree  of  recklessness  which  intensifies  and  magnifies  neg- 
ligence, until  it  becomes  the  legal  and  moral  equivalent  of 
willful  or  intentional  wrong.  Less  than  this,  if  held  suffi- 
cient in  degree,  would,  in  many  conceivable  cases,  secure  to 
the  complaining  party  a  right  of  recovery,  notwithstanding 
his  ovm  contributory  negligence  may  have  been  as  gross 
and  reckless  as  that  of  defendant — Beach  on  CJontr.  Neg. 
§§  21,  22;  Tanner  v.  L.  &  N.  B.  R.  Co.,  60  Ala.  621; 
Gothard  v.  Ala.  Or.  So.  R.  R.  Co.,  67  Ala.  114;  4  Amer.  & 
Eng.  Encyc.  of  Law,  80,  81,  and  notes;  Frazer  v.  S.  &  N. 
R.  R.  Co.y  81  Ala.  185.  The  principle  we  have  stated  is 
closely  allied  to  the  secondary  stage  of  peril,  and  the  duties 
it  calls  into  exercise,  stated  approvingly  in  Tanner*s  Case, 
60  Ala.  621.  See  Terre  Haute  &  I.  R.  R.  Co.  v.  Graham, 
12  Amer.  &  Eng.  R.  R  Cases,  77 ;  Chicago  &  Eastern  R.  R. 
Co.  V.  Hedges,  25  lb.  550. 

No  man  should  put  himself  in  peril;  and  if  he  negligently 
do  so,  the  duty  of  active  effort  to  avert  injury  is  as  binding 
on  him,  as  is  the  defendant  corporation's  duty  to  do  all  in  its 
power  to  extricate  him.  If  he  fails  in  this,  when  such  effort 
would  probably  save  him  from  harm,  he  can  not  be  heard 
to  complain  that  the  defendant  failed  to  do  for  him  what  he 
neglected  to  do  for  himself. 

We  have  stated  the  duty  required  of  mere  travellers.  By 
how  much  stronger  reason  should  it  be  exacted  of  a  watch- 
man, or  flag-man,  whose  special  office  requires  him  to  watch 
and  give  warning  to  others  of  approaching  danger? 

The  City  Court  erred  in  refusing  to  give  each  of  the 
charges  two  and  six,  asked  by  the  defendant. 

The  third  count  of  the  complaint  is  sufficient,  and  the 
demurrer  to  it  was  rightly  overruled. 

Beversed  and  remanded. 
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Xorth   Birmingrham   Street   RailTV'ay 
Co.  V.  CalderTV'ood. 

Action  for  Damages  by  Passenger,  for  Personal  Injuries. 

1.  Variance  cu  to  place  of  accident.— In  an  action  against  a  street 
railway  company,  as  a  common  carrier,  to  recover  damages  for  personal 
injaries  sustained  by  plaintiff,  a  passenger,  in  attempting  to  alight  as 
the  car  again  started ;  the  place  at  which  cars  might  lawfully  stop  being 
prescribed  by  municipal  ordinance,  and  the  duties  of  the  railway  com- 
pany being  dependent  on  the  lawfulness  of  the  place  at  which  the  cars 
were  stopped  for  plaintiff  to  alight;  if  the  complaint  alleges  that  the  in- 
jury occurred  on  the  west  side  of  the  street,  where  the  cars  were  ac- 
customed to  stop  for  passengers,  and  where  they  might  lawfully  stop, 
while  the  proof  shows  that  it  occurred  on  the  ea>et  side,  where  they  were 
forbidden  to  stop,  the  variance  is  fatal. 

2.  ContribtUory  negligence;  burden  of  proof. — Contributory  negligence 
is  matter  of  defense,  the  ontis  of  proving  which  is  ordinarily  on  the  de- 
fendant; but,  when  the  plaintiff's  own  evidence,  as  to  the  charge  of 
neglisence  on  the  part  of  the  defendant,  inculpates  himself  also,  this 
role  does  not  apply. 

3.  Same;  when  sufficient. — Contributory  negligence  is  a  complete  de- 
fense to  the  action,  when  it  is  one  of  two  or  more  concurring  efficient 
causes,  and  it  is  not  necessary  that  it  should  be  the  sole  proximate 
cause. 

4.  Charge  on  conflicting  evidence  ^  in  favor  of  duty. — When  it  is  a 
material  question  in  the  case  whether  the  defendant's  cars,  at  the  time 
of  the  injury  to  plaintiff,  stopped  on  the  east  or  on  the  west  side  of  the 
street,  a  charge  instructing  the  jury  that  they  '*mav  indulge  the  pre- 
sumption, in  the  absence  of  proof  to  the  contrary,  that  the  train  stop- 
I)ed  on  the  west  side,  where  by  law  it  was  required  to  stop,"  is 
errooeoiis* 

5.  AbitTact  charge. — A  charge  given  can  not  be  considered  abstract, 
when  there  is  any  evidence,  however  weak  or  inconclusive,  tending  to 
support  its  assumptions,  or  facts  hypothetically  stated. 

6.  Contrxbutory  neaHgence,  as  question  of  fact  or  of  law, — When  the 
evidence  shows  that  the  plaintiff  was  injured  while  alighting  from  the 
defendant's  street  car,  in  which  she  was  a  passenger,  but  is  conflicting 
as  to  the  side  of  the  street  on  which  the  car  was  stopped,  one  side  only 
being  a  lawful  stopping  place ;  and  there  is  evidence  showing  that  the 
conductor  was  not  m  his  place  at  the  time,  and  that  the  train  stopped 
in  the  street  in  apparent  response  to  a  pull  of  the  bell  by  plaintiff,  and 
she  had  reasonable  ground  to  believe  that  it  stopped  for  the  purpose  of 
allowing  her  to  alight,  although  it  had  not  reached  the  proper  stoppine- 
place ;  the  question  of  contributory  negligence  vel  non  on  her  part  is 
properly  left  to  the  jury,  as  a  question  of  fact. 

7.  Municipal  ordinances;  presumption  as  to  knowledge  of. — Although 
the  courts  do  not  take  judicial  notice  of  municipal  ordinances  and  by- 
laws, all  residents  within  the  municipality  are  charged  with  knowledge 
of  them ;  and  when  any  person  contracts,  within  the  limits  of  the  muni- 
cipality, in  reference  to  a  matter  which  is  governed  by  a  police  regula- 
tion, he  IB  charged  with  knowledge  of  its  provisions. 
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Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Shabpe. 

This  action  was  brought  by  Mrs.  Martha  M.  Calderwood, 
agai;Dst  the  appellant,  a  domestic  corporation,  to  recover 
damages  for  personal  injuries  sustained  by  plaintiff  in  at- 
tempting to  alight  from  one  of  the  defendant's  cars,  at  the 
intersection  of  First  avenue  and  Twentieth  street,  in  the  city 
of  Birmingham.     The  accident  occurred  on  the  2d  October, 

1887,  and  the  action  was  commenced  on  the  1st  October, 

1888.  The  defendant  pleaded  not  guilty,  and  contributory 
negligence;  and  issue  was  joined  on  both  of  those  pleas.     It 
appeared  on  the  trial,  as  the  bill  of  exceptions  shows,  that 
the  plaintiff  resided  in  Mississippi,  and  was,  at  the  time  of 
the  accident,  in  Birmingham  on  a  visit  to  her  sister,  Mrs. 
M.  G.  Cobb,  who  was  with  her  on  the  car  at  the  time ;  that 
they  had  gone  down  town  in  the  morning,  on  one  of  the  de- 
fendant's trains  or  cars,  and  were  returning  in  the  afternoon; 
and  that  they  attempted  to  alight  from  the  car,  on  their  re- 
turn, when  it  stoppeid  in  the  street  at  or  about  the  place  at 
which  they  had  entered  it  in  the  morning.     The  plaintiff 
herself  thus  testified,  among  other  things:     "I  did  not  know 
the  conductor,  nor  did  any  one  come  near  us  to  collect  fare. 
I  do  not  know  where  the  conductor  was,  and  I' do  not  know 
what  he  was  doing.     We  gave  notice  by  pulling  the  strap. 
.     .     The  only  notice  given  was  by  pulling  this  strap,  and 
thereon  the  car  came  to  a  stop.     I  can  not  state  how  long  it 
stopped,  but  it  was  not  long  enough  to  enable  me  to  get  off, 
though  I  started  at  once.     It  had  come  to  a  full  stop  when 
I  moved,  and  I  was  in  the  act  of  leaving  when  it  started 
again.     I  did  not  hear  any  signal.''     Mrs.  Cobb  thus  testified: 
"We  got  on  the  dummy  at  First  avenue,  near   Twentieth 
street;  and,  on  returning,  we  got  off  at  the  same  place.     .    . 
I  rang  the  bell  by  pulling  the  strap,  and  the  car  stopped ; 
and  we  both  arose  at  once  to  get  off."     The  other  witnesses 
examined  by  plaintiff  testified  only  as  to  the  extent  of  her 
injuries. 

The  defendant  offered  in  evidence  an  ordinance  of  the  city 
of  Birmingham  regulating  the  running  and  stopping  of  street 
cars,  which  provided,  among  other  things,  "that  all  street 
cars  operated  within  the  corporate  limits  shall  make  one  stop 
to  receive  and  deliver  passengers  between  the  crossings  of 
the  several  streets  and  avenues,  and  this  stop  shall  be  made 
just  beyond  the  far  crossing  from  said  car  or  dummy,  so  as 
to  clear  the  street  or  avenue  from  the  side-wlodk;  and  any 
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oondnctor,  driver,  or  engineer,  operating  any  car  in  violation 
of  this  ordinance,  shall  be  deemed  guilty  of  a  misdemeanor,'' 
&a,  punishable  by  fine  of  not  more  than  $100.  The  de- 
fendant offered  in  evidence,  also,  the  rules  and  regulations 
which  it  had  adopted  for  the  running  of  its  cars,  and  which 
were  in  force  at  the  time  of  the  accident  to  plaintiff.  One 
of  these  rules  was  entitled  ^^Conductor^s  Signals,^^  and  was 
in  these  words:  ''One  tap  of  the  signal  bell  is  a  notice  to 
stop;  two  taps  is  a  signal  to  start;  three  taps  of  the  bell, 
when  the  train  is  at  rest,  is  a  signal  to  back ;  thiee  taps,  when 
the  train  is  running,  is  a  signal  to  stop  at  once ;  and  four  taps 
is  a  signal  to  run  slower."  The  defendant  proved,  also, 
'that  a  notice  printed  in  large  type,  seventeen  inches  long, 
and  seven  inches  high,  was  posted  in  four  places  in  each 
car,"  in  these  words:  ^^ Passengers  must  not  imll  the  hell- 
cord^  hut  motion  to  the  conductor  when  they  wish  to  get  offy 
The  defendant  introduced  evidence,  also,  tending  to  show 
that  when  the  conductor  gave  a  single  tap  of  the  bell,  as  a 
signal  to  stop,  the  engineer  did  not  stop  the  cars  until  he 
reached  the  next  regular-stopping-place,  or  crossing;  that 
the  engineer  sometimes  stopped  the  cars,  without  a  signal 
from  the  conductor,  on  account  of  a  pressure  of  vehicles,  or 
other  temporary  obstructions  in  the  street;  and  that  he  moved 
on  again,  in  such  instances,  without  any  signal  from  the 
conductor.  On  this  evidence,  the  theory  of  the  defense  was, 
that  the  plaintiff  was  guilty  of  contributory  negligence  in  at- 
tempting to  leave  the  cars  when  they  had  been  stopped  tem- 
porarily, without  a  signal  from  the  conductor,  and  before 
reaching  the  regular  stopping-place. 

The  court  gave  the  following  (with  other)  charges,  at  the 
instance  of  the  plaintiff,  the  defendant  reserving  an  exception 
to  each:  (2.)  "Contributory  negligence  on  the  part  of  the 
plaintiff,  to  avail  as  a  defense  in  this  action,  must  be  the 
proximate  cause  of  the  injury;  and  if  it  is  not  tiie  proximate 
cause  of  the  injury,  it  can  not  be  invoked  as  a  defense." 
(3.)  "The  burden  of  proof,  establishing  contributory  neg- 
Ugence,  rests  on  the  defendant"  (4)  If  the  jury  believed 
from  the  evidence  that,  on  the  day  named,  plaintiff  was  a 
passenger  on  the  defendant's  cars;  "and  that  the  train  stop- 
ped on  First  avenue,  near  Twentieth  street,  for  the  purpose 
of  letting  the  passengers  get  off;  and  the  testimony  leaves  it 
uncertain  whether  it  stopped  on  the  east  or  on  the  west  side ; 
then  the  jury  would  have  the  right  to  infer  and  indulge  the 
presumption,  that  it  stopped  on  that  side  where  the  city  or- 
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dinance  and  the  rules  of  the  company  r^oired  it  to  stop, 
and  not  on  that  side  where  it  was  forbidden  to  stop.''  (5.) 
If  the  jury  believe  from  the  evidence  that,  on  the  day  named, 
"the  defendant's  train  came  to  a  fall  stop  on  First  avenue 
near  Twentieth  street,  on  the  west  side  thereof;  and  that  this 
was  the  place  at  which  the  trains  usually  stop  for  letting  off 
passengers;  and  that  passengers  on  the  train,  including 
plaintiff,  desired  to  get  off, — ^then  it  was  defendant's  duty  to 
stop  the  train  at  that  time  and  place,  a  sufficient  length  of 
time  to  allow  the  passengers  to  alight  from  the  train;  and  if 
they  further  believe  from  the  evidence  that  plaintiff  imme- 
diately started  to  get  off,  and  continued  with  due  and  reason- 
able care  to  get  off  after  she  started;  and  the  train  suddenly 
moved  forward,  without  allowing  sufficient  time  for  her  to 
get  off,  and  threw  her  to  the  ground  with  such  force  as  to 
cause  a  severe  and  painful  injury,  without  fault  or  negligence 
on  her  part, — this  is  an  act  of  negligence  on  the  part  of  the 
defendant,  which  will  sustain  an  action;  and  if  the  jury  fur- 
ther believe  from  the  evidence  that,  by  reason  of  the  negli- 
gence of  the  defendant  in  thus  moving  forward  its  train,  and 
without  fault  or  negligence  on  the  part  of  the  plaintiff,  she 
received  a  severe  and  painful  injury,  and  has  suffered  great 
mental  and  physical  pain,  and  that  said  injury  is  permanent, 
snd  that  she  has  suffered  great  mental  and  physical  pain  as 
the  proximate  cause  thereof, — ^then  they  may  find  for  the 
plaintiff,  for  such  amount  of  damages  as  the  proof  may  show 
she  ought  to  receive." 

The  defendant  requested  the  following  (with  other)  chargoe 
in  writing,  and  duly  excepted  to  their  refusal: 

1.  ''If  the  jury  believe  the  evidence  in  this  case,  they  must 
find  for  the  defendant." 

2.  "If  the  jury  believe  from  the  evidence  that,  on  October 
2d^  1887,  on  plaintiff's  return  from  North  Birmingham  on 
defendant's  train,  she  attempted  to  leave  the  train  on  the  east 
side  of  Twentieth  street,  without  giving  notice  to  the  con- 
ductor in  charge  of  the  train ;  then  they  must  find  for  the 
defendant,  unless  the  proof  further  shows  that  the  conductor, 
or  some  other  employee  of  the  defendant,  knew  of  her  pur- 
pose to  leave  the  train  in  time  to  warn  her  not  to  make  the 
attempt,  and  failed  to  give  such  warning." 

3.  "There  is  no  evidence  before  the  jury  showing,  or  tend- 
ing to  show,  negligence  on  the  part  of  the  defendant,  or  any 
of  its  employees  or  servants,  which  caused  or  contributed  to 
the  injuries  of  which  plaintiff  complains;  and  the  jury  must, 
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therefore,  find  for  the  defendant,  without  regard  to  the  plain- 
tiflPs  hnrts,  injuries,  or  sufferings." 

4.  "Every  person  of  mature  years  is  bound  to  know  the 
law;  and  in  the  consideration  of  this  case,  the  jury  must  re- 
gard the  plaintiff  as  haying  known,  on  October  2d,  1887,  the 
laws  of  the  city  of  Birmingham  fixing  the  stations  on  street 
railroads  at  which  they  were  required  to  receive  and  deliver 
passengers,  and  prohibiting  them  from  stopping  elsewhere 
lor  that  purpose;  and  if  the  evidence  satisfies  the  jury  that 
the  train  on  which  plaintiff  was  riding,  on  her  return  from 
North  Birmingham,  was  forbidden  by  law  to  stop  on  the  east 
side  of  said  street, — ^then  they  must  find  for  the  defendant, 
unless  the  proof  further  shows  that  plaintiff,  before  attempt- 
ing to  leave  the  train,  had  given  notice  to  the  conductor,  or 
some  other  servant  of  the  defendant  on  the  train,  plainly  and 
distinctly,  of  her  purpose  to  leave  said  train  on  the  east  side 
of  said  street,  and  that  said  conductor  (or  other  servant  of 
defendant)  knew  she  was  about  to  leave  the  train  in  time  to 
prevent  her  being  injured  in  the  attempt  to  do  so,  and  neg- 
ligently failed  to  take  steps  to  prevent  such  injury;  and  that 
the  mere  pulling  of  the  conductor's  signal  bell-cord,  or  what 
was  supposed  by  the  plaintiff  to  be  such  bell-cord,  by  the 
plaintiff  or  some  other  passenger,  without  the  knowledge  or 
consent  of  the  conductor,  would  not  be  such  notice  of  plain- 
tiff's purpose  to  leave  the  train,  either  to  the  conductor,  or 
to  any  other  servant  of  the  defendant  on  said  train." 

5.  "The  defendant  had  the  right,  and  it  was  its  duty,  to 
make  and  enforce  all  reasonable  and  proper  rules  and  regu- 
lation for  the  safe  running  of  its  trains  and  the  safe  trans- 
portation of  its  passengers;  and  if  the  jury  believe  from  the 
evidence  that  one  of  these  rules  and  regulations  forbade  pas- 
sengers to  pull  the  conductor's  signal  bell-cord,  and  that  this 
was  a  reasonable  and  proper  regulation,  and  that  the  defend- 
ant and  its  servants  had  exercised  reasonable  and  proper 
diligence  to  bring  it  to  the  knowledge  of  the  public,  and  of 
passengers  on  its  trains,  including  the  plaintiff;  and  if  the 
jury  believe  from  the  evidence  that  the  plaintiff  might,  by 
reasonable  care,  have  known  said  regulations,  either  from 
the  notices  printed  on  the  schedules,  or  from  the  placards 
posted  up  in  the  car  in  which  she  was  travelling;  and  that 
plaintiff,  without  the  knowledge,  or  consent  of  the  conductor, 
violated  this  regulation,  and  usurped  the  functions  of  the 
conductor,  by  pulling  what  she  supposed  was  the  conductor's 
signal  bell-cord;  or,  if  she,  in  conjunction  and  agreement 
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with  Mrs.  Cobb,  or  any  other  person,  pulled  said  bell-cord, 
in  the  attempt  to  stop  the  train  at  a  point  where  it  was  by 
law  forbidden  to  stop  for  the  purpose  of  receiving  or  deliver- 
ing passengers,  or  for  any  purpose  except  to  prevent  acci- 
dents, or  in  case  of  necessity;  and  that  the  plaintiff  then 
attempted  to  leave  said  train,  where  it  was  by  law  forbidden 
to  stop  to  receive  or  discharge  passengers,  and  in  such  at- 
tempt was  hurt  as  alleged  in  the  complaint, — then  they  must 
find  for  the  defendant 

7.  "If  the  jury  believe  from  the  evidence  that  while  the 
plaintiff  was  being  carried  as  a  passenger  on  the  defendant's 
train  going  westward  on  First  avenue,  and  approaching  the 
east  side  of  Twentieth  street,  pulled  the  conductor's  bell-cord, 
without  his  knowledge  or  consent,  in  response  to  which  the 
engineer  stopped  the  train  at  a  place  where  by  the  laws  of 
the  city  he  was  forbidden  tb  stop  for  discharging  or  receiving 
passengers ;  and  that  plaintiff  was  injured  while  attempting 
to  get  off  the  train,  by  the  engineer's  starting  it  again  ac- 
cording to  the  requirements  of  the  laws  of  the  city,  without 
knowledge  or  notice  of  plaintiff's  purpose  or  attempt  to  get 
off  there,  and  without  any  orders  from  the  conductor  to  start 
again;  then  the  injuries  received  by  plaintiff  were  the  result 
of  her  own  act,  and  she  can  not  recover  anything  in  this 
action." 

8.  "If  the  jury  believe  from  the  evidence  that  the  damage 
of  which  the  plaintiff  complains  was  received  on  the  east  side 
of  Twentieth  street  in  the  city  of  Birmingham,  then,  under 
the  allegations  of  the  complaint,  the  jury  must  find  for  the 
defendant." 

The  charges  given,  and  the  refusal  of  the  several  charges 
asked,  are  here  assigned  as  error. 

Gabrett  &  Underwood,  for  appellant 

A.  T.  Harper,  and  R.  Q.  Cobb,  contra. 

SOMERVILLE,  J. — The  action  is  brought  for  an  injury 
received  by  the  plaintiff  in  stepping  from  the  train  of  the 
defendant's  street  railroad,  which  was  operated  by  a  steam 
dummy-engine  in  the  city  of  Birmingham.  The  verdict  of 
the  jury  was  for  the  plaintiff,  in  the  sum  of  five  thousand 
dollars  damages.  The  alleged  negligence  of  the  defendant, 
as  averred  in  the  complaint,  was  the  failure  of  the  engineer 
of  the  train  to  stop  a  sufficient  length  of  time  to  enable  the 
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plaintiff  io  safely  alight  on  the  west  side  of  Twentieth  street, 
where  trains  were  accustomed  to  stop  to  deliver  passengers. 

1.  The  defendant,  in  the  eighth  charge,  requested  the 
court  to  instruct  the  jury  that,  if  they  believed  from  the  evi- 
dence that  the  damage  complained  of  was  received  on 
the  east  side  of  said  street,  then,  under  the  allegations  of 
the  complaint,  the  jury  must  find  for  the  defendant — in  other 
words,  that  there  would  be  a  fatal  variance  between  the  al- 
legations and  the  proof. 

We  think,  under  the  facts  of  the  case,  the  place  of  stop- 
ping was  material,  and  that  the  court  erred  in  not  giving  the 
charge.  It  was  shown  by  the  evidence  that  a  municipal  or- 
dinance of  the  city,  regulating  th^  running  and  stopping  of 
street  cars,  required  each  stop  to  be  made  just  beyond  the 
far  crossing  from  the  car,  or  dummy-engine,  "so  as  to  clear 
the  street  or  avenue  from  the  side-walk,"  and  prohibibited  a 
violation  of  this  regulation  under  a  penalty  as  a  misdemeanor. 
The  ordinance  thus  prohibited  trains  to  stop  on  the  east 
side  of  streets  when  moving  westward,  or  on  the  west  side 
when  moving  eastward,  either  to  receive  or  deliver  passengers. 
They  were  required  to  cross  the  street  before  coming  to  a 
stop.  And  the  evidence  shows  this  was  the  custom  of  the 
company,  except,  in  cases  of  necessity,  to  avoid  accident,  or 
collision  with  vehicles,  or  pedestrians. 

The  train,  in  this  case,  was  moving  westward  at  the  time 
of  the  accident  The  lawful  stopping  place,  therefore,  was 
on  the  west  side  of  Twentieth  street.  It  was  unlawful  to 
stop  on  the  east  side  for  the  purpose  of  allowing  a  passenger 
to  alight 

The  contract  of  the  defendant  with  the  plaintiff,  as  a  pas- 
senger on  its  cars,  must  necessarily  imply  an  agreement  to 
stop  on  the  west,  and  not  on  the  east  side.  The  duties, 
therefore,  imposed  by  law  on  the  defendant's  servants,  were 
materially  different  at  the  two  places.  At  the  lawful  stop- 
ping-place they  were  compelled  to  stop  to  deliver  the  plain- 
tiff, on  receiving  proper  notice  of  her  desire  to  stop,  or  show 
some  lawful  excuse  for  their  failure  to  do  so.  This  stop  was 
required  to  be  for  a  time  reasonably  sufficient  to  enable  her 
to  conveniently  alight. — Central  R.  R,  Co.  v.  Miles,  6  South. 
Rep.  696;  88  Ala.  256.  And  the  duty  of  keeping  a  diligent 
look-out  rested  on  the  engineer  and  conductor,  to  see  that  a 
premature  start  of  the  train,  such  as  might  endanger  her 
safety,  should  not  be  negligently  made.  No  such  duties  were 
required  at  a  place  where  it  was  unlawful  to  stop  for  the 

Digitized  by  CjOOQ IC 


254  BUPBEME  COTJBT  [Nov.  Term, 

[North  Birmingham  Street  Railway  Co.  v.  Galderwood.] 

purpose  of  deliyering  passengers,  unless  those  in  charge  of 
the  train  elected  to  stop,  in  violation  of  law,  and  thereby  in- 
duced the  plaintifF  to  alight  In  such  case,  on  being  informed 
of  her  presence  and  desire,  they  would  presumptively  be 
chargeable  with  negligence  if  they  failed  to  stop  for  a  time 
reasonably  sufficient  to  permit  a  safe  exit  from  the  train. 

The  case  of  the  Western  Railway  of  Ala,  v.  Sistrunk^ 
85  Ala.  352,  is  distinguishable  from  this  case,  on  the  obvious 
groand,  that  the  alleged  variance  of  place  there  was  imma- 
terial, the  duties  of  the  defendant  to  the  plaintiff  being  pre- 
cisely identical  at  each. 

For  the  error  of  refusing  this  charge,  the  judgment  of 
the  City  Court  must  be  reversed. 

2.  Contributory  negligence  is  defensive  matter,  and  the 
burden  of  establishing  it  is  ordinarily  cast  on  the  defend- 
ant; but  this  is  not  a  correct  proposition,  where  the  plain- 
tiff's own  testimony,  which  seeks  to  fix  negligence  on  the 
defendant,  inculpates  himself  also,  as  it  tends  to  do  in  this 
case.— S.  *  3f.  R.  R.  Co.  v.  Shearer,  58  Ala.  672.  Or,  to 
state  the  proposition  otherwise:  "When  the  plaintiff  shows 
negligence  on  part  of  the  defendant,  and  there  is  nothing  to 
imply  that  the  plaintiff  brought  on  the  injury  by  his .  own 
negligence,  then  the  burden  of  proof  is  on  the  defendant, 
to  show  that  the  plaintiff  was  guilty  of  negligence." — Cassidy 
V.  Angell,  34  Amer.  Rep.  690;  Whart  on  Negl.  §§  428,  425. 
The  third  charge  requested  by  the  plaintiff  should  not  have 
been  given. 

3.  So,  the  second  charge  would  have  been  less  liable  to 
mislead,  if  it  had  asserted  that  contributory  negligence  can 
not  be  invoked  as  a  defense,  unless  it  is  a  proximate  cause, 
instead  of  the  proximate  cause  of  the  injury.  It  need  not 
be  the  sole  cause,  but  it  is  sufficient  if  it  be  one  of  two  or 
more  concurring  efficient  causes. — Sistrunk's  Case,  85  Ala. 
352,  supra, 

4.  The  fourth  charge  given  for  the  plaintiff  was  also  erro- 
neous. Whether  the  train  stopped  on  the  west  or  the  east 
side  of  the  street  was  a  material  issue  on  the  trial,  and  it 
should  have  been  determined  by  the  jury  on  the  evidence, 
without  reference  to  any  presumption  supposed  to  arise  from 
duty  to  stop  on  the  west  side,  which  was  imposed  by  the 
city  ordinance. 

5.  There  was  some  evidence  from  which  the  jury,  in  our 
judgment,  were  authorized  to  infer  that  the  stoppage  was  on 
the  west  side  of  the  street,  and  the  objection  to  the  fifth 
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charge  requested  by  plaintiff,  based  on  this  ground,  is  not 
tenable.  If  this  instruction  had  limited  the  amount  of  re- 
coTery  to  that  claimed  in  the  complaint,  we  see  no  error. 

6.  The  question  of  the  plaintiff^s  alleged  contributory 
negligence  was  properly  left  to  the  jury  as  a  question  of  fact. 
We  would  not,  under  the  evidence,  be  justified  in  deciding 
it  adversely  to  her  as  a  matter  of  law. — L,  &  N.  R.  R.  Co. 
V.  Perry ^  87  Ala.  392,  and  cases  cited.  If  the  conductor  was 
not  in  his  place  on  the  car,  and  the  train  stopped  any  where 
on  the  street  in  apparent  response  to  the  pulling  of  the  bell- 
cord  by  the  plaintiff,  and  she,  believing  reasonably  that  the 
stop  was  made  for  the  purpose  of  allowing  her  to  alight,  at- 
tempted to  do  so,  the  question  of  her  contributory  negli- 
gence would  be  one  of  fact  to  be  properly  left  to  the  jury. 
In  this  view,  all  of  the  defendant's  charges,  from  the  first  to 
the  fifth,  inclusive,  and'  also  the  seventh,  were  erroneous  and 
properly  refused.  And  the  fifth  charge  was  misleading, 
because  it  excluded  the  phase  of  the  case  last  adverted  to  by 
us,  involving  the  duties  arising  from  a  stoppage  at  another 
than  lawful  station,  or  place  for  the  delivery  of  passengers. 

7.  The  plaintiff,  in  our  judgment,  must  be  held  to  know 
the  rule  of  stopping  on  the  farther  side  of  the  street,  as 
prescribed  by  the  city  ordinance.  "It  is  well  established, 
that  the  residents  within  a  municipality  must  take  notice  of 
the  ordinances,  and  it  is  frequently  stated,  that  ordinances 
have  the  force  and  effect  of  laws  within  the  limits  of  the 
corporation." — Municipal  Police  Ord.,  Horr.  &  Bemis,  158. 
This  principle  seems  sound,  when  applied  to  any  person 
within  a  municipality,  who  contracts,  even  by  implication, 
with  reference  to  such  ordinances,  when  operative  as  police 
regulations.  The  contract  here,  as  we  have  seen,  by  neces- 
sary intendment  was,  that  the  delivery  of  the  plaintiff  as  a 
passenger  was  to  be  at  a  regular  stopping-place,  such  as 
would  not  be  violative  of  any  existing  and  lawful  police  reg- 
ulation. This  devolved  on  her  the  responsibility  of  inform- 
ing herself  of  what  we  may  pronounce  an  every-day  incident 
of  street-railway  travel. — Mitchell  v.  Chicago  Railway  Co., 
51  Mich.  236. 

The  foregoing  view  is  not  inconsistent  with  the  principle 
settled  in  this  State,  but  denied  in  many  other  jurisdictions, 
that  courts  will  not  take  judicial  notice  of  municipal  by-laws, 
but  require  them  to  be  proved  as  facts. — Case  v.  Mayor  of 
Mobile,  30  Ala.  538;  Munic.  Pol.  Ord.  (Horr.  &  Bemis) 
X58.     Nor  with  the  rule,  that  such  an  ordinance  will  not  be 
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permitted  to  create  a  civil  right  in  favor  of  a  third  person, 
based  on  the  negligence  of  one  failing  to  obey  it — Henry 
V,  Sprague^  23  Amer.  Eep.  502;  Flynn  v.  The  Canton  Co.^ 
17  lb.  603;  Kirby  r.  Royhton  Market  Asso.,  74  Amer. 
Dec.  682. 
Eeversed  and  remanded. 


Dolan  V.  Dolan. 
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dii8  263  Contest  as  to  Insolvency  of  Intestate^s  Estate. 

89    266^ 

j-Tg-— ji  1.    Issue  as  to  insolvency  of  estate;  concltisiveness  and  effect  of  decision, 

iS  ml  '^^^  insolvency  of  an  intestate's  estate,  on  Ihe  report  of  the  administra- 

' '  tor,  being  contested  by  the  heirs,  the  judgment  conclusively  establishes 

the  status  of  the  estate,  and  the  liability  of  the  lands  to  the  payment  of 
debts;  but,  as  to  the  validity  of  claims  presented  and  contested,  the 
judgment  is  not  conclusive,  and  only  prima  facie  proof  is  required. 

2.  Revision  of -probate  decree  on  facts. — On  the  trial  of  an  issue  before 
the  Probate  Court,  a  jury  having  been  waived,  this  court  will  not,  as  a 
general  rule,  reverse  the  finding,  unless  it  is  manifestly  against  the 
evidence ;  but  this  rule  does  not  apply,  when  it  appears  that  the  judg- 
ment was  based  upon  illegal  evidence,  which  was  received  against  the 
objection  and  exception  of  the  appellant,  and  without  which  the  judg* 
ment  can  not  be  supported. 

3.  Testimony  of  party  as  to  transactions  with  decedent;  who  it  "oppo- 
site party.** — The  insolvency  of  an  intestate's  estate,  on  the  report  of 
the  administratrix,  being  contested  by  the  heirs,  they  are  the  adversary 
parties  to  the  proceeding;  and  the  issue  involving  the  existence  and 
validity  of  the  only  unpaid  claim  filed  against  the  estate,  although  the 
claimant,  as  a  creditor,  joins  with  the  heirs  in  contesting  the  insolvency 
of  the  estate,  he  is  not  a  party  in  adverse  interest  to  the  administratrix, 
BO  far  as  his  own  claim  is  concerned,  and  neither  of  them  can  testify  as 
a  witness  for  the  other,  against  the  objection  of  the  heirs  (Code,  §  2765), 
as  to  transactions  with  the  intestate  tending  to  establish  the  claim.  As 
to  that  issue,  the  heir-*  are  the  '^opposite  party*'  to  each  of  them. 

Appeal  from  the  Probate  Court  of  MobUe. 

Heard  before  the  Hon.  Price  Williams. 

In  the  matter  of  the  estate  of  Thomas  Dolan,  deceased, 
on  the  petition  of  the  administratrix,  who  was  the  widow,  to 
haye  the  estate  declared  insolvent  The  intestate  died  in 
September,  1887,  and  letters  of  administration  were  granted 
to  his  widow  on  1st  October,  1887.  The  petition  to  have 
the  estate  declared  insolvent  was  filed  on  the  9th  May,  1888, 
and,  with  the  annexed  schedules,  alleged  and  showed  that 
the  claims  filed  against  the  estate  amounted  to  $3,563.49, 
and  that  all  of  them  had  been  paid  except  a  claim  for  $2,844, 
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filed  by  James  T.  Dolan,  who  was  the  son  of  the  adminis- 
tratrix by  a  former  husband.  The  heirs  at  law,  who  were 
the  brothers  and  sisters  of  the  intestate,  and  the  children  of 
a  deceased  brother,  at  once  intervened,  denied  the  insol- 
vency of  the  estate,  and  asked  that  an  issue  might  be  made 
up  to  try  the  question;  and  said  James  T.  Dolan,  as  a  cred- 
itor, joined  with  them  as  a  contestant  several  months  after- 
wards. The  heirs  at  law,  "by  way  of  plea  and  answer  to 
the  claim  filed  by  James  T.  Dolan  as  a  creditor,  in  short  by 
consent  say''  [said],  that  the  claim  was  not  a  bona  fide  debt 
against  the  estate,  and  that  it  was  barred  by  the  statute  of 
limitations  of  three  or  six  years;  but  the  record  does  not 
show  whether  this  pleading  was  filed  before  or  after  said 
Dolan  joined  as  a  contestant  of  the  insolvency.  On  the 
hearing,  or  trial,  a  jury  having  been  waived,  the  court  seems 
to  have  treated  the  two  issues  as  one  and  the  same,  and 
rendered  but  one  decree;  but  allowed  James  T.  Dolan  to 
testify  as  a  witness  for  the  administratrix,  as  to  transactions 
between  himself  and  the  intestate,  out  of  which  his  claim 
originated;  and  also  allowed  the  administratrix  to  testify  in 
his  favor,  as  to  the  same  and  similar  transactions;  and  the 
court  admitted  this  evidence,  against  the  objections  and  ex- 
ceptions of  the  heirs. 

The  court  rendered  a  decree  as  follows:  "Mary  Dolan, 
administratrix  of  Thomas  Dolan,  having  duly  filed  her  report 
that  said  este^te  is  insolvent;  and  the  next  of  kin  of  said 
estate  having  denied  in  writing  that  said  estate  is  insolvent; 
and  the  parties  making  up  said  issue  having  waived  a  trial 
by  jury,  and  submitted  the  issue  of  insolvency  vel  non  to 
the  court;  and  the  court  having  heard  the  testimony  adduced 
by  the  puties  as  to  the  said  issue,  and  having  carefully  con- 
sidered the  same,  as  well  as  all  questions  of  law  arising  upon 
said  testimony,  tibe  court  is  of  the  opinion  that  said  estate  is 
insolvent,''  and  therefore  so  declared  it. 

The  decree  of  the  court,  and  the  rulings  in  admitting  the 
teetixnony  objected  to,  are  now  assigned  as  error  by  the  heirs. 

J.  L,  Smith,  and  W.  E.  Bichardson,  for  appellant — The 
court  erred  in  permitting  the  administratrix  and  her  son 
each  to  testify  in  favor  of  the  other,  against  the  objection  of 
fhe  heirs,  as  to  transactions  with  the  deceased  tending  to 
establish  the  validity  of  James  Dolan's  claim  as  a  del>t 
against  the  estate.  Each  of  them  was  a  party  to  the  record, 
and  to  the  particular  issue  involved,  and  each  of  them  wa^ 
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interested,  as  against  th3  heirs,  in  establishing  his  claim, 
which  also  established  the  insolyency  of  the  estate;  the  ad- 
ministratrix, because  the  decree  of  insolvency  gave  her  an 
absolute  estate  in  the  homestead  and  exemptions  of  person- 
alty ;  and  the  creditor,  because  his  claim  was  conclusively 
adjudicated,  in  a  contest  with  the  heirs.  Their  incompe- 
tency to  testify  as  to  these  matters,  under  section  2765  of  the 
Code,  is  settled  by  the  adjudged  cases. — Ooodlett  v,  Kelly^ 
74  Ala.  213;  Key  v.  Jmtes,  52  Ala.  247;  Killenv.  hide, 
65  Ala.  505;  Tisdale  v.  Maxwell^  58  Ala.  40;  Miller  v.  Can- 
non, 84  Ala.  59;  Hall  v.  Pegram,  85  Ala.  522;  Ward  v. 
Strtive,  82  Ala.  811;  Savings  Bank  v.  McDonnell,  87  Ala. 
786;  Hodges  v.  Denny,  86  Ala.  226.  If  the  estate  was  de- 
clared insolvent,  after  contest  with  the  heirs,  the  lands  were 
subject  to  the  payment  of  debts ;  and  yet  the  necessity  of  a 
sale  of  lands  for  that  purpose  must  be  proved  by  the  testi- 
mony of  disinterested  witnesses. — Code,  §§  2111,  2258-9. 
The  effort  in  this  case  is  to  evada  the  statute  by  indirection. 

Hannis  Taylor,  contra. — As  to  the  main  issue  in  this 
case — the  insolvency  of  the  estate — James  T.  Dolan  and  the 
administratrix  were  both  parties  to  the  record,  and  each  was 
''the  opposite  party''  to  the  other;  and  each  therefore  might 
testify  for  the  otlier,  as  to  any  transaction  with  the  decedent. 
Code,  §  2765;  Thomas  v.  Thomas,  41  Ala.  120;  Dudley  v. 
Steele,  71  Ala.  126.  If  said  Dolan  had  sued  the  adminis- 
tratrix on  his  claim,  each  party  might  have  been  compelled 
to  testify,  at  the  instance  of  the  other,  as  to  the  same  matters 
here  brought  out;  and  the  statute  regulating  the  competency 
of  the  parties  as  witnesses,  makes  no  distinction  between 
forums.  The  liability  of  the  lands  descended  to  the  pay- 
ment of  debts,  was  only  incidentally  involved;  since  conclu- 
sive proof  of  claims  was  not  required,  and  the  estate  might 
have  been  declared  solvent  on  other  grounds,  even  after 
Dolan's  claim  was  allowed.  Besides,  since  a  jury  was  waived, 
and  the  issues  of  law  and  fact  were  submitted  to  the  court, 
the  finding  will  not  be  disturbed  unless  manifestly  wrong. 
Nooe  V.  Oamer,  70  Ala.  443. 

CLOPTON,  J. — This  proceeding  is  an  application  to  the 
Probate  Court,  by  appellee  as  administratrix,  to  declare  the 
estate  of  Thomas  Dolan  insolvent.  The  heirs  appeared,  and 
made  an  issue  by  denying  in  writing  the  fact  of  insolvency. 
Among  the  claims  mentioned  in  the  statement  of  claims 
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against  the  estate  filed  with  the  report  of  insolvency,  is  one 
in  favor  of  James  T.  Dolan  for  $2,844.  He  came  in  as  a 
creditor,  and,  denying  the  insolvency,  joined  in  the  issue 
made  by  the  heirs.  A  special  issue  was  made  by  the  heirs, 
as  to  the  justness  and  correctness  of  this  claim.  On  the 
trial  of  this  issue,  James  T.  Dolan  was  called  by  the  admin- 
istratrix to  prove  his  claim,  and  she  was  called  by  him  for 
the  same  purpose.  The  court  allowed  each  to  tcbtif  y  as  to 
transactions  with  the  deceased,  against  the  objections  of  the 
heirs. 

In  a  proceeding  to  declare  an  estate  insolvent,  the  inquiry 
relates  to  the  status  of  the  estate,  and  the  declaration  of  in- 
solvency is  not  a  final  adjudication  as  to  the  validity  of  the 
claims  presented  or  reported;  hence,  as  counsel  contend,  the 
same  measure  of  proof  as  to  the  justness  of  the  claim  is  not 
required,  as  if  they  were  being  finally  adjudged,  A  printa 
facie  case  only  is  requisite. 

The  general  rule,  invoked  by  counsel  for  appellee,  that 
the  disputed  question  being  authorized  by  law  to  be  tried, 
and  having  been  tried  by  the  court  withput  a  jury,  the  find- 
ing will  not  be  reversed,  unless  it  is  manifestly  against  the 
evidence,  has  no  application,  when  it  appears  that  the  con- 
clusion and  judgment  of  the  court  are  based  upon  illegal  and 
incompetent  evidence,  without  the  consideration  of  which  the 
finding  can  not  be  supported.  There  was  evidence  as  to 
the  value  of  the  real  estate,  and  also  tending  to  show  that 
the  administratrix  had  received  assets  which  she  had  not 
inventoried  nor  reported.  We  do  not  deem  it  important  to 
consider  this  aspect  of  the  case,  as  the  evidence  may  vary 
on  another  trial ;  for  it  is  manifest  that  the  insolvency  of  the 
estate  depends  upon  the  allowance  of  the  claim  in  favor  of 
James  Dolan ;  and  it  is  equally  apparent  that,  without  his 
testimony,  the  evidence  is  not  prima  facie  sufficient  to  show 
its  existence  and  validity.  The  testimony  of  the  administra- 
trix, as  to  James  T.  Dolan  having  given  his  salary  to  dece- 
dent, is  mere  hearsay,  and  the  evidence  of  Mrs.  Marion  is 
too  vague  and  indefinite  to  found  a  conclusion  upon.  We 
shall,  therefore,  confine  our  consideration  mainly  to  the  ques- 
tion raised  by  the  objection  to  the  competency  of  James  T. 
Dolan  to  testify  to  transactions  with  the  intestate  with  respect 
to  his  claim,  as  against  the  heirs.  In  this  consideration,  we 
shall  not  regard  the  contention,  based  on  the  relation 
between  the  parties,  the  administratrix  being  the  widow  of 
the  deceased,  James  T.  Dolan  being  her  son  bom  of  a  for- 
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mer  marriage,  and  other  facts,  that  there  is  a  combination 
and  scheme  between  mother  and  son  to  assume  antagonistic 
positions  to  the  record,  in  order  to  cheat  and  defraud  the 
heirs, who  are  brothers  and  sisters  of  the  intestate.  This 
consideration  goes  rather  to  their  credibility,  than  com- 
petency. 

Section  2765  of  the  Code  provides,  that  in  civil  suits  and 
proceedings  there  shall  be  no  exclusion  of  any  witness 
because  he  is  a  party,  or  interested  In  the  issue  tried,  ^'except 
that  neither  party  shall  be  allowed  to  testify  against  the 
other,  as  to  any  transaction  with,  or  statement  by  any  deceased 
person,  whose  estate  is  interested  in  the  result  of  the  suit  or 
proceeding,  or  when  such  deceased  person,  at  the  time  of 
such  transaction  or  statement,  acted  in  any  representative 
relation  whatsoever  to  the  party  against  whom  such  testimony 
is  sought  to  be  introduced,  unless  called  to  testify  thereto 
by  the  opposite  party,"  We  need  not  refer  to  or  comment 
on  the  previous  interpretation  of  the  statute,  as  to  its  purpose 
and  policy.  It  is  not  controverted  that  the  purpose  is  the 
protection  of  the  dead  against  the  assertion  of  fraudulent 
claims  and  false  defenses  by  the  living,  and  that  this  pro- 
tection extends,  not  only  to  the  deceased,  but  also  to  the 
rights  of  his  heirs  and  others  claiming  in  succession  or 
privity.  The  competency  of  James  T.  Dolan  is  founded  on 
the  last  clause  of  the  statutory  exception — "unless  called  to 
testify  thereto  by  the  opposite  party."  The  contention  is, 
that  the  admisistratrix,  who  called  him  to  testify  thereto,  is 
the  opposite  party  in  the  meaning  of  the  statute.  It  may 
be  admitted  that,  in  a  proceeding  to  declare  an  estate  insol- 
vent, the  personal  representative  is  the  actor,  with  whom  the 
contesting  heirs  or  creditors  make  the  issue.  They  are  ad- 
versary parties,  as  to  the  general  issue  of  insolvency ;  but 
this  position  on  the  record  does  not  necessarily  constitute 
them  opposite  parties,  in  the  meaning  of  the  statutory  excep- 
tion, as  to  special  issues  which  may  be  made  and  tried, 
so  as  to  authorize  either  to  call  the  other  to  testify  to 
any  transaction  with,  or  statement  by  the  intestate.  This 
depends  upon  the  relation  they  sustain  to  the  issue. 

In  Mobile  Savings  Bank  v,  McDonnell^  87  Ala.  736,  which 
is  the  latest  interpretation,  the  statute  was  construed  to  pre- 
serve, as  to  the  class  of  statutory  exceptions,  the  common- 
law  rule,  which  makes  parties  to  the  record  incompetent  wit- 
nesses, except  in  certain  cases,  unless  the  immunity  of 
incompetency  is  waived  by  the  opposite  party ;  and  it  was 
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held  that  the  conrt  would  not  engraft  on  the  statutory  pro- 
Yisions  the  common-law  exceptions,  when  repugnant  to  the 
obyious  policy  of  the  statute.  In  that  case,  a  bill  was  filed 
by  a  creditor,  to  set  aside  as  fraudulent  a  deed  of  trust  made 
by  an  insolyent  debtor  for  the  benefit  of  the  Mobile  Savings 
Bank.  The  debtor  and  the  bank  were  made  defendants.  It 
was  held,  that  the  debtor  could  not  be  allowed  to  testify  to 
an  agreement  between  him  and  the  cashier  of  the  bank,  who 
was  dead,  that  the  deed  of  trust  should  be  kept  off  the  record, 
though  he  was  called  to  testify  thereto  by  the  complainant, 
and  his  interest  was  balanced.  In  defining  who  is  meant 
by  the  opposite  party,  it  is  said:  "The  concluding  clause  of 
the  statute — 'unless  called  to  testify  thereto  by  the  opposite 
party' — is  only  declaratory  of  the  rule  which  permitted  the 
immunity  of  incompetency  to  be  waived  by  the  opposite 
party — by  which  is  meant  the  party  to  the  transaction  whose 
rights  would  be  affected  by  the  testimony  offered."  Let 
this  test  be  applied.  Appellee,  not  as  widow,  but  as  per- 
sonal representative,  has  no  rights  in  the  estate,  which  would 
be  diminished  or  affected  by  the  testimony.  As  widow,  a 
declaration  of  insolvency  would  enlarge  her  rights,  by  vest- 
ing in  her  the  homestead  absolutely,  and  relieving  her  from 
liability  to  acconnt  on  final  settlement  for  the  personal  prop- 
erty exempted.  How  will  the  rights  of  the  heirs  be  affected? 
A  decree  of  insolvency  conclusively  ascertains  and  deter- 
mines the  status  of  the  estate.  The  report  of  insolvency 
being  based  upon  the  insufficiency  of  both  the  real  and  per- 
sonal property  to  pay  the  debts,  the  court  acts  upon  bol^  in 
respect  to  the  amount  of  indebtedness.  The  declaration  that 
the  estate  is  insolvent,  adjudicates  the  necessity  to  sell  both 
for  the  payment  of  the  debts,  dispensing  with  other  or  fur- 
ther proof,  and  this  is  conclusive  on  the  heirs. — Code,  §  2111. 
They  are  thereby  placed  in  a  position  to  be  deprived  of  the 
descended  lands,  without  other  opportunity  to  show  there  is 
no  necessity  for  their  sale.  The  declaration  of  insolvency 
divests  them  of  their  reversionary  interest  in  the  homestead, 
and  takes  away  the  right  to  have  credited,  on  final  settle- 
ment and  distribution,  the  exempt  personal  property  on  the 
distributive  shares  of  those  to  whom  it  was  exempted.  They 
aj^  manifestly  the  parties  whose  rights  would  be  injuriously 
affected  by  the  testimony  offered. 

It  is  argued  that,  in  an  action  at  law  against  the  admin- 
istratrix, b/ James  T.  Dolan,  to  enforce  the  collection  of  his 
claim,  she  coxdd  waive  the  protection  of  the  statute,  and  call 
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him  to  testify  as  to  a  transaction  with  the  deceased;  and  if 
capable  to  call  him  in  such  case,  that  she  is  capable  to  call 
him  in  a  proceeding  like  the  present  in  the  Probate 
Court — that  the  statute  makes  no  distinction  between  forums. 
In  Buch  suit  at  law,  they  would  be  the  only  parties  to  the 
record.  The  administratrix  does  not  represent  the  heirs,  as 
to  the  real  property;  and  a  judgment  rendered  in  such  suit 
would  not  bind,  or  be  evidence  against  them,  so  far  as  re- 
spects its  liability  to  the  debt. — Scott  v.  Ware,  64  Ala.  174. 
In  the  present  proceeding,  the  parties  are  different  The 
administratrix  had  paid  all  the  other  claims  against  the  estate 
in  full,  and  they  were  admitted.  The  special  issue,  on  the 
trial  of  which  he  was  called  to  testify,  related  solely  to  the 
justness  of  his  claim.  In  respect  to  this  claim,  their  inter- 
ests were  identical ;  both  were  seeking  to  sustain  it.  As  to 
this  issue,  it  is  clear  that  James  Dolan  and  the  administra- 
trix, though  nominally  opposite  parties,  were  really  the  par- 
ties on  the  one  side,  and  the  heirs  the  adversary  parties. 
The  statute  regards  the  substance,  the  reality.  To  allow  him, 
under  such  circumstances,  to  testify  to  a  transaction  with 
the  deceased,  for  the  sole  purpose  of  establishing  his  claim, 
without  being  called,  or  without  the  consent  of  the  heirs, 
would  be  against  the  spirit  of  the  statute,  and  repugnant  to 
its  obvious  policy.  The  opposite  party,  in  the  meaning  of 
the  statute,  is  the  party  adverse  in  interest  It  may  be,  that 
if  James  T.  Dolan  had  not  been  a  party  to  the  record,  the 
administratrix  could  have  called  him  to  testify ;  this  we  do 
not  decide.  But,  being  a  party,  his  competency  falls  within 
the  rule  declared  in  the  Mobile  Savings  Bank  v,  McDonnell, 
supra.  The  same  observations  and  principles  are  applica- 
ble to  the  competency  of  the  administratrix  on  being  called 
by  him. 

Reversed  and  rendered. 


iS  ^1  Dexter  v.  Ohlander. 

^\  Action  on  Written  Contract  for  Payment  of  Money, 


1.  Sufficiency  of  complaint;  contract  within  statute  of  frauds, — In  de- 
claring on  a  contract  which  is  within  the  statute  of  frauds,  itjs  not  nee- 
essar]^  to  aver  a  compliance  wtth  the  provisions  of  the  statate,  the 
question  of  compliance  properly  arising  on  the  proof. 
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2*  Same;  as  to  considercUion  of  amircict. — In  declaring  on  a  promise 
in  writiDg  to  pay  a  specified  sum  of  money,  in  consideration  of  plaintiff's 
relinqaiahnient  or  surrender  of  a  lease  executed  to  him  by  a  third  per- 
son, it  U  not  necessary  to  aver  that  he  had  such  an  estate  or  interest  in 
the  premises  as  would  support  an  assignment,  relinquishment,  or  sur- 
render; this  going  to  the  consideration  of  the  promise,  and  presenting 
a  question  which  arises  on  the  evidence  only. 

a.  Same;  written  promise  for  payment  of  money, — In  declaring  on  a 
writing  signed  by  defendant,  which  acknowledges  his  receipt  of  plain- 
tiff's relinquishment  of  a  lease,  **  for  consideration  of  $160  to  be  paid 
him  in  ten  days,*'  alleging  his  failure  and  refusal  to  pay,  it  is  not  nec- 
essary to  aver  that  he  maofe  an  express  promise  to  pay. 

4.  When  sworn  plea  is  necessary. — In  c«n  action  on  a  written  promise 
to  pay  a  sum  of  money  unconditionally,  a  plea  alleging  that  the  pay- 
ment was  subject  to  a  condition,  which  was  never  performed,  must  be 
verified  by  affidavit  (Code,  ^  2770),  since,  in  effect,  it  denies  that  the 
writing  is  the  contract  between  the  parties. 

5.  W  ritings  construed  together,  as  parts  of  one  contract. — ^Two  writings 
executed  by  the  parties  on  the  same  day,  each  as  the  consideration  of 
the  other,  and  relating  to  the  same  subject-matter,  constitute  but  one 
transaction,  and  are  to  be  construed  together  as  parts  of  one  contract. 

6.  Oral  evidence  explaining  or  varyina  writing. — In  the  interpretation 
of  the  written  contract  sued  on.  by  which  defendant  promised  to  pay 
plaintiff  $150  in  consideration  of  his  relinquishment  or  surrender  of  a 
lease  of  certain  premises,  in  connection  with  a  writing  signed  by  plain- 
tiff at  the  same  time,  by  which,  in  consideration  of  the  money  to  be 
paid  him  as  promised,  he  agreed  ''to  surrender  and  give  up  all  my  [his] 
right  and  claim  to  said  premises"  under  said  lease;  oral  evidence  is 
admiasible  to  show  the  situation  of  the  property  at  the  time,  the  cir- 
cumstances surrounding  the  parties,  and  the  objects  they  had  in  view ; 
as,  that  plaintiff  was  in  possession  of  the  premises,  claiming  to  hold 
under  a  lease  for  five  years ;  that  the  defendant,  a  real  estate  agent,  was 
acting  as  agent  for  the  lessor,  and  also  for  a  committee  or  syndicate 
who  were  negotiating  for  a  purchase  of  the  proj)erty  for  church  pur- 
poses, and  that  they  were  seeking  to  get  rid  of  plaintiff's  lease  and  pos- 
session, so  that  the  sale  might  be  consummated,  and  possession  delivered 
under  it.  But  it  can  not  be  received  to  contradict  the  terms  of  the  writ- 
ings, or  to  add  a  new  stipulation  or  condition;  as,  that  defendant's  lia- 
biuty  for  the  money  promised  to  be  paid  was  contingent,  and  depend- 
ent on  the  consunmiation  of  that  contract. 

7.  Construction  of  contract  for  payment  of  money,  in  consideration  of 
"relinquishment  of  lease,**  or  '*  right  and  claim**  under  it;  proof  of  unnec- 
essary averments.— In  an  action  on  a  written  promise  to  pay  $150,  in 
consideration,  as  therein  expressed,  of  plaintiff's  "relinquishment  of 
his  lease"  of  certain  premises,  of  which  he  was  in  possession  under  an 
dl^ed  lease  for  a  term  of  years ;  or,  as  expressed  in  the  writing  signed  by 
pUdntiff.  of  *'all  right  and  claim  to  said  premises  under  said  lease;" 
the  valiaity  of  the  lease,  or  the  term  for  which  it  is  valid,  is  not  an  ele- 
ment of  plaintiff's  right  to  recover ;  it  is  immaterial  whether  his  relin- 
qaishment  was  a  technical  surrender  of  the  lease,  an  assignment  of  it 
to  the  defendant,  or  merely  a  general  divestiture  of  plaintiff's  rights 
onder  it ;  nor  is  it  necessary  for  him  to  show  that  he  surrendered  the 
possession  to  the  defendant.  Yet,  having  alleged  in  his  complaint  that 
ae  agreed  to  surrender,  and  did  surrender,  the  lease  and  possession  to 
the  defendant,  these  averments  become  material,  and  he  can  not  recover 
without  proving  them. 

8.  Contract  of  agent,  in  excess  of  authority, — An  agent  is  personally 
liable  on  a  contract  made  by  him  in  excess  of  his  authority,  although 
the  hct  of  his  agency  was  known  to  the  other  part  jr. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  A.  Ohlander,  against  R  P.  Dex- 
ter, to  recover  the  sum  of  $150,  with  interest  from  Septem- 
ber 6th,  1887,  as  agreed  to  be  paid  in  and  by  a  written  in- 
strument signed  by  the  defendant,  dated  August  27th,  1887, 
which  is  copied  in  the  opinion  of  the  court.     The  complaint 
contained  two  counts,  as  follows:     (1.)    Plaintiff  claims  of 
defendant  $150,  with  interest,  &c.,  ''due   to  plaintiff  from 
defendant  on  an  agreement  made  between  them  on,  to- wit, 
August  27th,  1887,  by  which  defendant  promised  to  plain- 
tiff, in  consideration  of  the  surrender  by  plaintiff  of  a  cer- 
tain lease  held  by  him  on  certain  premises,''  describing  them, 
"to  defendant,  that  he,  said  defendant,  would  pay  to  plain- 
tiff $150,  within  ten  days  from  said  date,  and  would  permit 
plaintiff  to  retain  possession  of  said  premises,  free  of  rent, 
until  the  1st  November,  1887 ;  and  plaintiff  avers  that  he 
surrendered  said  lease  to   defendant,  and  moved  out,  and 
gave  up  the  possession  of  said  premises  on  the  1st  Novem- 
ber, 1887,  according  to  the  terms  of  said   agreement,  but 
that  defendant  fails  and  refuses  to  pay,"  &c.     (2.)     ''Plain- 
tiff claims  of  defendant  the  further  sum  of  $150,  for  that 
whereas,  on  and  before  the  27th  August,  1887,  plaintiff  was 
in  possession  of  the  house  and  lot,''  describing  the  premises, 
"under  and  by  virtue  of  a  certain  lease  before  that  time  ex- 
ecuted by  and  between  plaintiff  and  one  Louis  Lawall;  by 
which   said  lease,    plaintiff,  for  a   valuable   consideration, 
became  entitled  to  the  possession  of  said  property  from  the 
1st  day  of  July,  1887,  to  the  Ist  day  of  June,  1892;  that  on 
said  27th  August,  1887,  defendant  and  plaintiff  entered  into 
a  contract,  by  which  plaintiff,  for  and  in  consideration  of 
occupying  said  premises  until  the  1st  day  of  November, 
1887,  and  the  sum  of  $150  to  be  paid  in  ten  days  after  said 
27th  August,  1887,  agreed  to  relinquish,  and  did  relinquish 
to  said  defendant,  plaintiff's  said  lease  from  said  Lawall; 
and  defendant  executed,  in  accordance  with  said  contract, 
and  delivered  to  said  plaintiff,  a  paper  of  which  the  follow- 
ing is  a  copy,"   setting   out  the  written   instrument;  "and 
plaintiff  avers  that,  in  accordance  with  said  contract,  he  did 
relinquish  his  said  lease,  and,  on  the  1st  day  of  November, 
1887,  surrendered  the  possession  of  said  premises  to  the 
defendant,  and  moved  away  from  the  said  premises,  but  de- 
fendant has  failed  and  refused  to  pay,"  &c. 

The  defendant  demurred  to  each  count  of  the  complaint. 

Vol.  ltxzix. 
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"  beoause  it  [does  not  appear  that  said  Lawall  assented 
to  said  alleged  relinquishment  or  surrender;'^  and  to  the 
first  count,  (1)  because  it  sets  up  a  contract  for  the  sale  of 
an  interest  in  lands,  and  does  not  show  that  said  contract  was 
in  writing;  (2)  because  it  sets  up  a  lease,  and  does  not  show 
that  said  lease  was  in  writing;  and  (3)  because  it  does  not 
show  that  defendant  had  any  reversionary  interest  in  the 
leased  property,  or  other  interest  which  would  support  a 
surrender  of  it  to  him.  The  following  specific  assignments 
of  demurrer  were  made  to  the  second  count:  (1)  because 
it  alleges  a  lease  for  five  years,  and  does  not  show  that  said 
lease  was  in  writing;  (2)  because  it  shows  a  contract  be- 
tween plaintiff  and  Lawall  which  was  not  to  be  performed 
within  one  year,  and  does  not  show  that  said  contract  was  in 
writing;  (3)  because  it  does  not  show  that  plaintiff  had  an 
assignable  interest  in  the  premises;  (4)  because  it  does  not 
show  that  he  ever  executed  a  valid  relinquishment  of  the 
alleged  lease;  (5)  becanise  it  does  not  show  any  promise 
by  defendant  to  pay  said  sum  of  money,  or  any  other  sum; 
and  (6)  because  it  does  not  show  that  defendant  had  a  rever- 
sionary interest  in  the  premises,  or  any  other  interest  which 
would  support  said  alleged  relinquishment  The  court  over- 
ruled the  demurrer,  and.  the  defendant  then  pleaded,  "in 
short  by  consent,^'  (1)  the  general  issue ;  (2)  want  of  con- 
sideration; (3)  *i:hat  plaintiff  had  no  valid  lease ;'^  (4)  a 
special  plea  alleging  that  an  association  of  persons  desired 
to  purchase  the  property  from  Lawall  for  church  purposes, 
and  instructed  defendant,  as  their  agent,  to  ascertain  whether 
plaintiff  "would  surrender  or  relinquish  his  said  lease  in  the 
event  of  a  purchase  of  said  property  by  said  association ; 
that  it  was  finally  agreed  between  all  the  parties  that  said 
association,  or  individuals  composing  it,  would  pay  said 
Ohlander  $50,  and  said  Lawall  would  pay  him  $100,  for  the 
surrender  of  said  lease,  provided,  and  in  the  event  that  said 
purchase  should  be  concluded ;  that  defendant  thereupon  had 
an  interview  with  plaintiff,  for  the  purpose  of  ascertaining 
whether  he  would  surrender  his  lease  on  said  terms,  and 
plaintiff  thereupon  delivered  into  possession  of  defendant, 
at  his  request,  and  as  an  assurance  to  said  association  that 
he  would  surrender  his  lease  in  the  event  they  should  con- 
clude the  purchase  of  said  property,  a  written  instrument,  or 
statement,  in  the  following  words,"  setting  out  the  second 
instrument  copied  in  the  opinion  of  the  court;  "that  he,  de- 
fendant, thereupon  signed,   and   delivered  to  plaintiff,  the 


Digitized  by  CjOOQ IC 


266  SUPREME  COURT  [Nov.Tenn, 

[Dexter  v.  Ohlander.] 

written  instrument  set  forth  in  the  second  count  of  the  com- 
plaint, simply  as  a  receipt  to  plaintiff  for  the  written  agree- 
ment he  had  given  to  defendant  as  aforesaid,  and  which  was 
only  to  be  binding  on  plaintiff  in  the  event  that  said  prop- 
erty should  be  purchased  as  aforesaid  within  ten  days  from 
that  date,  all  of  which  plaintiff  well  knew  and  understood. 
And  defendant  avers,  that  said  purchase  was  not  made  by 
said  association,  and  that  plaintiff's  said  agreement  was  never 
delivered,  and  never  became  binding  on  him."  The  court 
sustained  a  demurrer  to  the  third  and  fourth  pleas,  and  issue 
was  joined  on  the  others. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
introduced  on  the  trial,  the  substance  of  which  is  stated  in 
the  opinion  of  the  court;  and  it  also  states  the  several  ex- 
ceptions reserved  by  the  defendant  to  rulings  on  evidenca 
The  defendant  also  excepted  to  several  charges  given  by  the 
court,  and  to  the  refusal  of  several  charges  asked  by  him, 
as  follows: 

Charges  given  and  exceptedio:  (1)  "The  writing  sued 
on  is  an  undertaking  by  defendant  to  pay  plaintiff  $150." 
(2.)  "It  makes  no  difference  in  this  case,  whether  the  plain- 
tiff surrendered  the  possession  of  the  premises  to  the  defend- 
ant, or  to  any  one  else."  (3.)  "No  condition,  not  expressed 
in  the  writing,  can  be  used  to  defeat  the  binding  obligation 
of  the  writing  sued  on." 

Charges  asked  and  refused:  (2.)  "A  surrender  of  such 
lease  as  described  in  the  complaint  must  be  in  writing,  and 
executed  as  a  deed;  and  if  the  evidence  does  not  show  such 
surrender  by  defendant  to  plaintiff,  they  must  find  for 
the  defendant."  (3.)  "If  the  jury  find  that  defendant 
did  not  surrender  the  lease  and  the  possession  of  the  prop- 
erty to  the  defendant,  they  must  find  for  the  defendant" 
(4)  "If  the  jury  find  from  the  evidence  that  the  defend- 
ant delivered  possession  of  the  property  to  Knabe  &  Scott, 
as  agents  of  LawaU,  they  must  find  for  the  defendant" 
(5.)  "Under  the  allegations  of  the  complaint,  it  is  incum- 
bent on  plaintiff  to  show  that  he  surrendered  the  possession 
of  the  property  to  the  defendant"  (6.)  "If  the  jury  be- 
lieve from  the  evidence  that  the  written  instrument  sued  on 
was  made  and  signed  by  defendant  for  an  association  of  per* 
sons,  and  not  for  himself;  and  that  plaintiff,  at  the  time  the 
agreement  was  so  made  and  signed,  knew  that  it  was  in- 
tended by  defendant  as  and  for  the  agreement  of  such  asso- 
ciation,— then  they  must  find  for  the  defendant"  (7. )  "The 
Vol,  lxzxiz. 
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lease  contracted  to  be  surrendered  by  plaintiff,  was  a  lease 
for  five  years ;  and  if  defendant  contracted  for  the  surrender 
of  a  lease  for  five  years,  he  is  not  liable,  unless  the  jury  find 
from  the  evidence  that  plaintiff  had  a  valid  lease  for  that  term, 
and  that  he  surrendered  the  same  fo  the  defendant 
(8.)  "If  the  jury  believe  from  the  evidence  that  the  prop- 
erty was  leased  by  plaintiff  from  La  wall,  and  that  it  belonged 
to  Lawairs  wife;  then,  the  lease,  to  be  valid  for  five  years, 
must  be  in  writing,  and  signed  by  Lawall  and  his  wife;  and 
unless  such  lease  is  shown,  the  jury  must  find  for  the  de- 
fendant.'' (9.)  "If  the  jury  believe  from  the  evidence  that 
the  agreement  sued  on  was  intended  by  defendant  as  a  prom- 
ise on  behalf  of  an  association  of  persons  to  pay  said  sum 
to  plaintiff  on  conditions  or  contingencies  which  have  nqver 
happened;  and  that  plaintiff,  at  the  time  said  agreement  was 
mcMie,  knew  that  it  was  made  with  such  intention,  and  .ac- 
cepted the  same,  and  such  conditions  or  contingencies  were 
never  performed, — ^then  they  must  find  for  defendant" 
(10.)  "If  the  jury  believe  the  evidence,  they  niust  find  for 
the  defendant." 

The  rulings  of  the  court  on  the  pleadings  and  evidence, 
the  charges  given,  and  the  refusal  of  the  charges  asked,  are 
now  assigned  as  error. 

Thobington  &  Smith,  for  appellant,  cited  Taylor's  Land- 
lord &  Tenant,  §§  507-08;  Greenhood's  Public  Policy,  306, 
Rule  266;  2  Add.  Contracts,  §§  516,  620,  533;  T.  dk  C. 
Railroad  Co.  v.  East  Ala.  Railway  Co.,  73  Ala.  426;  Oriel 
V.  Lomax,  86  Ala.  132 ;  Chandler  r.  Jost,         Ala. 

Watts  &  Son,  and  E.  P.  Morrissett,  contra,  cited  Per- 
rine  v.  Leachman,  10  Ala.  140;  Martin  v.  Wharton,  38  Ala. 
637 ;  Rigby  v.  Norwood,  34  Ala.  129 ;  Campbell  v.  Larmore, 
84  Ala.  499;  1  Greenl.  Ev.,  §§  60-67. 

McCLELLAN,  J. — The  plaintiff,  who  is  appellee  here, 
had  judgment  below  on  an  obligation  of  the  appellant 
(hereinafter  referred  to  as  the  defendant),  which  was  evi- 
denced by  the  following  writing:  "Montgomery,  Ala.,  Aug. 
27th,  1887.  I  have  received  from  Mr.  A.  Ohiander  a  re- 
linquishment to  his  lease  with  L.  Lawall,  for  consideration 
of  one  hundred  and  fifty  dollars,  to  be  paid  him  in  ten  days, 
and  use  of  the  premises  until  Nov.  12th,  1887,  free  of  rent" 
Signed,  "i2.  P.  Dexter:' 
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The  relinqaishment  here  referred  to  is  in  the  following 
terms:  ''In  consideration  of  one  hundred  and  fifty  dollars, . 
to  be  paid  to  me  within  the  next  ten  days,  and  to  allow  me 
to  continue  the  use  of  the  store-house  on  the  northwest  cor- 
ner of  Dexter  avenue  and  Bainbridge  street,  for  the  use  of 
storing  furniture,  until  Nov.  1st  next,  free  of  charge,  I  agree 
to  relinquish  and  give  up  all  my  right  and  claim  to  above 
mentioned  store-house,  that  I  have  by  virtue  of  a  five  years 
lease  with  Mr.  L.  Lawall.  Montgomery,  Ala.,  August  27, 
1887."     Signed,  ''Aug.  Ohlander.'' 

The  complaint  failed  to  aver  that  either  the  lease  or  plain- 
tiffs relinquishment  or  surrender  of  it  was  in  writing,  and 
demurrers  were  interposed  to  each  of  its  two  counts,  on  this 
ground.  These  demurrers  were  properly  overruled.  Grant- 
ing defendant's  position,  that  both  of  these  contrcicts  were 
required  by  the  statute  of  frauds  to  be  in  writing,  and  con- 
ceding that  the  declaration  is  upon  the  lease  and  the  relin- 
quishment of  it,  the  authorities  are  uniform,  that  the  fact 
need  not  be  alleged,  but  is  a  matter  which  properly  arises 
on  the  proof. — Perinne  v.  Leachman,  10  Ala.  140;  Rigby 
V.  Norwood,  34  Ala.  134;  Martin  v.  Wharton,  38  Ala.  637. 

It  was  further  demurred,  that  the  complaint  did  not  show 
such  an  interest  or  estate  in  the  premises  covered  by  the 
lease  in  the  defendant,  as  would  support  an  assignment,  re- 
linquishment, or  surrender  of  it.  This  went  to  the  question 
of  what  the  defendant  received  for  the  liability  he  incurred 
— ^the  consideration  for  his  contract — and  is  also  a  question 
arising  on  the  evidence. 

The  second  count  sets  out  the  written  obligation  copied 
first  above,  as  in  part  the  foundation  of  the  cause  of  action; 
and  was  demurred  to,  on  the  ground  that  no  promise  of  the 
defendant  to  pay  the  sum  therein  specified  was  shown.  It 
is  not  essential  that  there  should  have  been  an  affirmatively 
expressed  promise  to  pay.  It  is  sufficient  if  words  are  used 
which  would  be  tantamount  to  a  promise,  express  or  implied. 
Bice's  Adm'r  v.  Rice,  68  Ala.  216.  The  instrument  might 
have  been  declared  on  as  a  promissory  note,  though  differ- 
ing in  some  respects  from  the  form  usually  employed. 
Story  Prom.  Notes,  §  14;  Russell  v.  Whipple,  2  Cowen,  536; 
Wardwell  v.  Sterne,  22  La.  An.  28. 

The  obligation  imports  an  absolute  promise  to  pay  a  sum 
certain  to  the  plaintiff  within  a  given  time.  The  special 
plea  undertook  to  set  up  a  defense  resting  upon  a  condition 
to  its  obligatory  force,  of  which  there  is  no  hint  in  either  of 

Vol.  lzxzix. 
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the  writings  set  out.  This  was  in  effect  to  say,  that  the 
contract  as  written  was  not  the  contract  as  agreed  upon  be- 
tween the  parties;  and  involved  the  necessity  of  interposing 
the  defense  by  a  sworn  plea,  which  was  not  done.  Plaintiff^s 
demurrer  to  this  plea  was  correctly  sustained. — Code,  §  2770; 
Lazarus  v.  Shearer^  2  Ala.  718;  Campbell  v.  Larmore^ 
84  Ala.  499. 

The  relinquishment  of  the  plaintiff,  and  the  defendant's 
obligation  to  pay  therefor,  having  been,  as  the  evidence 
shows,  executed  on  the  same  day,  each  as  the  consideration 
of  the  other,  constitute  one  transaction,  and  are  to  be  con- 
strued as  one  and  the  same  contract. — Carr  v.  Hays, 
25  Cent  Law  Journ.  (Ind.),  32;  Herbst  v.  Low,  65  Wis. 
316;  Si.  L.  &  L  M.  R.  R.  Co.  v.  Brider,  45  Ark.  17.  In 
the  interpretation  of  the  agreement  thus  evidenced,  it  was 
competent  for  the  court  below  to  take  such  oral  testimony  as 
tended  to  put  it  in  the  position,  and  give  it  the  point  of  view 
occupied  and  had  by  the  parties  themselves  in  the  execution 
of  the  contract— r.  dfr  C.  R.  R.  Co.  v.  E.  Ala.  R.  R.  Co., 
73  Ala.  426;  Griel  v.  Lomax,  86  Ala.  132.  Upon  this  prin- 
ciple, evidence  was  properly  admitted  to  the  effect,  that  the 
plaintiff  was  in  possession  of  a  certain  house  and  lot  under 
what  was  nominally  a  five  years  lease  from  Lawall ;  that  both 
the  defendant  and  Lawall  desired  to  free  the  lot  from  this 
lease,  and  to  induce  the  plaintiff  to  surrender  the  possession, 
to  the  end  that  it  might  be  sold  to  a  syndicate  for  the  Methodist 
Episcopal  Chuch,  and  possession  given  under  the  sale;  and 
that  the  defendant  acted  in  the  premises  as  the  agent  of 
Lawall  and  of  the  syndicate,  either  or  both.  All  of  these 
facts  served  to  enlighten  the  court  as  to  the  intent  of  the 
parties,  and  to  aid  in  its  construction  of  their  agreement,  by 
advising  it  of  their  positions  towards  each  other  and  the 
property,  and  of  their  objects  and  purposes.  So  advised,  it 
was  for  the  court  to  determine  what  was  meant  by  the  two 
writings  which  constituted  the  contract  But  here  the  office 
of  parol  testimony  ceased.  It  could  not  be  looked  to  to  im- 
port terms  and  conditions  into  the  writings  which  were  re- 
pugnant to  the  expressions  of  the  papers  themselves,  nor  to 
vary,  add  to,  or  take  from  the  language  employed,  as  con- 
straed  in  the  light  of  attendant  circumstances;  and  the  court 
properly  excluded  the  evidence  offered  by  the  defendant,  to 
the  effect  that  his  liability  was  to  depend  on  the  consumma- 
tion of  a  sale  of  the  property  which  was  then  imminent 
Authorities  supra;  Pollard  v.  Pollard,  28  Ala.  321 ;  Cham" 
hers  V.  Ringstaff,  69  Ala.  140;  Qriel  v.  Lomax,  86  Ala.  132. 
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When  reference  is  thus  had  to  the  situation  of  the  parties, 
and  the  ends  they  intended  to  accomplish,  it  becomes  ap- 
parent that  the  real  character  of  the  lease,  under  which  the 
plaintiff  held,  does  not  enter  into  the  issue.  Whether  it  was 
valid  or  invalid;  or  really,  as  well  as  nominally,  for  five  years, 
or  for  a  month  less  than  that  term ;  or,  by  reason  of  the  title 
being  in  the  wife  of  the  nominal  lessor,  was  efficacious  for 
one  year  instead  of  five,  are  immaterial  inquiries.  The  plain- 
tiff had  possession  under  it,  and  claimed  as  for  a  term  of  five 
years;  it  was  treated  and  described  in  the  negotiations,  and 
in  the  writings  in  which  these  culminated,  as  a  lease  for  five 
years;  it  was  contracted  to  be  relinquished,  not  as  a  valid 
lease  for  any  period  of  time,  but  specifically  as  a  lease  which 
the  plaintiff  had  '^from  Mr.  L.  Lawall,^'  which  lease  on  its 
face  designated  a  term  of  five  years;  and  it  was  this  lease, 
regardless  of  its  latent  invalidity,  or  of  any  infirmity  depend- 
ent upon  extraneous  facts,  which  would  operate  to  defeat 
the  term,  in  whole  or  to  any  less  extent,  and  the  plaintiff's 
possession  under  it,  which  stood  in  the  way  of  the  contem- 
plated sale  and  delivery  of  possession  to  the  church;  it  was 
the  "right  and  claim"  of  the  plaintiff  under  this  paper,  what- 
ever its  legal  effect,  the  relinquishment  of  which  was  essen- 
tial to  the  ends  in  view,  induced  the  contract,  and  formed  a 
sufficient  consideration  for  the  defendant's  liability. — Sykes 
V.  Chadwick,  18  Wall.  141. 

So  far  as  the  abstract  rights  of  the  parties  under  the 
writings  are  concerned,  we  regard  it  as  immaterial,  whether 
the  plaintiff's  relinquishment  was  technically  a  surrender  of 
the  lease,  or  an  assignment  to  the  defendant,  or  merely  a 
general  divestiture  of  his  rights.  And  if  it  be  considered 
an  assignment  to  the  defendant,  it  is  not  important  whether 
its  effect  was  to  vest  the  lessee's  rights  in  the  assignee.  If 
the  plaintiff's  testimony  is  true,  the  defendant  acted  as 
Lawall's  agent  in  the  transaction;  and  in  that  7iew,  the  re- 
linquishment was  an  effort  to  surrender  the  lease.  If  de- 
fendant's version  is  the  correct  one,  he  represented  the  pro- 
posed purchaser  and,  in  some  sort,  Lawall  also,  as  the  latter 
was  privy  to  the  arrangement,  and  was  to  pay  half  the  sum 
plaintiff  was  to  receive.  Whatever  the  real  fact  in  this 
connection  may  be,  it  seems  assured,  from  every  point  of 
view,  that  the  whole  purpose  and  effort  of  the  defendant  was 
to  get  the  lease  out  of  the  way,  so  that  a  sale  might  be 
effected,  either  by  him,  as  the  agent  of  the  owner,  or  to  him 
as  the  agent,  as  well  as  one  of  the  syndicate;  and  that  the 
Vol.  lzxxix. 
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contract  which  he  induced  the  plaintiff  to  enter  into  had  the 
desired  effect  of  removing  the  outstanding  lease  and  posses- 
sion under  it,  out  of  the  path  of  the  pending  negotiations. 
What  the  removal  of  these  obstacles  availed  the  defendant, 
is  beyond  the  inquiry  as  to  the  status  and  rights  of  the 
parties  under  the  writings  they  respectively  executed.  The 
obligation  of  Dexter  is  supported  by  considerations  of  detri- 
ment to  Ohlander,  and  also  by  the  facts  that  the  extinguish- 
ment of  the  lease  and  the  abandonment  of  the  possession 
under  it,  whether  the  defendant  was  eventually  benefitted 
thereby  or  not,  were  the  things  which  he  contracted  and 
agreed  to  pay  for,  and  which  he,  at  the  time,  conceived  to 
be  valuable  to  him  as  elements  of  success  in  the  pending 
sale.  Therefore,  to  the  cause  of  action  shown  by  the  proof 
it  was  not  essential  that  plaintiff  should  have  technically 
surrendered  the  lease  to  defendant,  or  should  have  assigned 
it  to  him,  or  relinquished  it  in  the  sense  of  vesting  his  rights 
under  it  in  the  defendant;  nor  was  it  necessary  for  the 
plaintiff  to  have  surrendered  the  possession  to  defendant. 
Yet,  the  plaintiff,  in  the  first  count  of  the  complaint,  alleges, 
and  thus  assumes  the  burden  of  proving,  that  he  agreed  to 
surrender,  and  did  surrender  the  lease  to  the  defendant;  and 
in  the  second  count,  it  is  negatively  alleged  that  the  con- 
tract there  declared  on  required  a  surrender  and  delivery  of 
possession  to  the  defendant,  and  that  plaintiff,  in  compliance 
with  this  contract  did  so  surrender  possession  to  Dexter. 
The  plaintiff  thus  took  upon  himself  to  prove  these  facts, 
which  we  think  are  not  material  to  his  rights  in  the  abstract, 
but  only  as  he  has  asserted  them.  If  he  failed  to  prove  a 
surrender  of  the  lease  to  the  defendant,  he  is  not  entitled  to 
recover  under  the  first  count;  if  he  failed  to  prove  a  sur- 
render of  the  possession  to  defendant,  he  was  not  entitled  to 
recover  under  the  second  count;  and  if  the  jury  had  found 
that  he  had  surrendered  neither  the  lease  nor  the  possession 
to  the  defendant,  he  was  not  entitled  to  recover  at  all. — A, 
G.  S.  R.  if.  Co.  V,  Mt.  Vernon  Co,,  84  Ala.  173;  M.  <&  E. 
Railway  Co.  v.  Culver,  75  Ala.  587. 

The  special  charges  asked  by  the  defendant  in  this  con- 
nection were  bad,  because  they  did  not  go  to  the  whole  case, 
and  were  not,  in  terms,  confined  to  that  part  of  the  case  to 
which  they  severally  applied.  Thus,  charge  No.  2  demands 
a  verdict  for  the  defendant  generally,  if  the  jury  should  find 
that  there  had  been  no  surrender  of  the  lease,  when,  under 
the  second  count,  proof  of  such  a  surrender  was  not  neces- 
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sary  to  a  recovery.  Charges  No.  4  and  5,  on  the  other  hand, 
base  defendant's  right  to  a  verdict,  under  both  counts,  on  a 
failure  to  prove  delivery  of  possession  to  him,  notwithstand- 
ing plaintiff,  as  we  have  seen,  was  entitled  to  recover  on  the 
first  count  without  surrendering  possession  to  defendant 
Charge  No.  3  appears  to  have  been  an  effort  to  avoid  the  in- 
firmities just  noted  in  the  other  requests  for  instructions. 
Its  language  is:  ''If  the  jury  find  horn  the  evidence  that 
Ohiander  did  not  surrender  the  lease  and  the  possession  of 
the  property  to  Dexter,  then  they  must  find  for  the  de- 
fendant."  This  charge  is  open  to  the  criticism,  that  it  would 
have  denied  the  plaintiff  a  verdict,  unless  he  proved  the  sur- 
render of  both  the  lease  and  the  possession,  although,  under 
either  count,  his  right  to  recover  depended  on  proof  of  only 
one  of  these  facts.  That  part  of  the  court's  general  charge, 
which  asserts  that,  ''In  this  case,  it  makes  no  difference 
whether  plaintiff  surrendered  possession  of  the  premises  to 
the  defendant  or  to  any  one  else,''  goes  to  the  other  extreme; 
it  is  too  broad.  Had  its  application  been  confined  to  the 
first  count,  it  would  have  been  unobjectionable;  but  it  goes 
to  both,  and  obviates  the  necessity  which  the  plaintiff  was 
under  to  prove  delivery  of  possession  under  the  second 
count.  Perhaps,  it  may  be  considered  as  misleading  only, 
and,  if  so,  defendant  should  have  asked  an  explanatory  charge 
limiting  its  operation.  This  we  deem  unnecessary  to  decide, 
however,  as  the  case  must  be  reversed  on  another  ground, 
and  this  question  is  not  likely  to  occur  on  another  trial. 

The  affirmative  charge  requested  by  the  defendant  should 
have  been  given.  There  is  no  evidence  in  support  of  the 
plaintiff's  avennent  of  a  surrender  of  the  lease,  by  which, 
construing  the  pleadings  most  strongly  against  him,  he  must 
be  held  te  have  alleged  a  technical  surrender.  This  is  fatal 
to  recovery  on  the  first  count.  And  there  is  no  evidence 
of  a  surrender  of  possession  to  the  defendant,  which  is  fatal 
to  a  recovery  under  the  second  count.  The  affirmative 
charge  covered  both  points  of  course,  and  its  refusal  was 
error,  for  which  the  judgment  must  be  reversed. 

The  undertaking  on  its  face  was  the  individual  contract 
of  R.  P.  Dexter.  In  the  transaction,  he  may  have  acted  as 
the  agent  of  the  syndicate,  and  this  fact  may  have  been 
known  to  the  plaintiff;  yet  he  may  have  exceeded  his  agency 
(indeed,  his  own  testimony  shows  that  he  did  exceed  the 
powers  conferred  upon  him  by  his  associates,  in  that  they 
only  agreed  to  a  conditional  promise,  whereas  the  promise 
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he  made  was  an  absolute  one),  and  in  that  event  he  would 
be  personally  liable.  The  charge  requested  on  this  part  of 
the  case  pretermitted  inquiry  as  to  excess  of  authority,  and 
for  this  reason,  if  not  on  other  grounds,  was  properly  re- 
fused.— Drcike  v,  Flewellen,  33  Ala.  106 ;  Bell  v.  Frazer, 
85  Ala.  215. 

There  was  no  inquiry  submitted  to  the  jury,  upon  which 
the  evidence  offered  by  the  plaintiff,  to  the  effect  that  the 
Methodist  Church  was,  at  the  time  of  trial,  in  possession  of 
the  property  out  of  which  this  controversy  arose,  could  have 
legitimately  shed  any  light.  It  was  impertinent,  and  should 
have  been  excluded. 

Beversed  and  remanded. 


Ohmer  v.  Boyer.  iS^l 

1118    848 

Bill  in  Equity  for  Removal  of  Administrationy,  and  Sale  IlliJl? 

of  Lands   for  Equitable    Division    among   Tenants    in  ^  ^ 

Common. 


1~^§I 


1.  Consideration  of  deedt  and  parol  evidence  affecting. — A  recited  pay-  l.g  ^^l 
ment  of  $100,  besides  natural  love  and  affection,  as  the  consideration  li^L^^f 
of  a  deed  executed  by   the  husband  in   trust  for  the  wife,  conveying 

property  worth  about  $12,000,  is  only  a  nominal  consideration;  but  it 
estops  the  husband  or  his  heirs,  in  a  controversy  with  the  wife  or  her 
devisees,  from  alleging  that  the  deed  was  merely  voluntary ;  and  while 
parol  evidence  may  be  received  to  show  that  less  than  $100  was  paid, 
it  is  not  admissible  to  show  that  nothing  was  in  fact  paid,  thereby 
changing  the  character  of  the  instrument. 

2.  Subrogation,  or  equitable  assignment  of  mortgage,  on  payment  by 
assignee  oj  equity  of  redemption. — Lands  being  conveyed  by  the  hus- 
band, on  a  nominal  consideration,  besides  love  and  affection,  in  trust 
for  the  wife  for  life, with  remainder  in  one-half  to  the  heirs  or  devisees  of 
each  of  them  respectively,  and  the  lands  being  at  the  time  subject  to 
an  outstanding  mortgage  executed  by  the  husband ;  the  wife  has  a  right 
to  pay  off  and  discharge  the  mortgage,  for  her  own  benefit  and  protec- 
tion, either  before  or  after  her  husband's  death  ;  and  such  payment  be- 
ing made  by  her  after  his  death,  by  allowing  the  mortgagee  to  retain 
and  appropriate  the  rents,  she  is  entitled,  as  against  the  heirs  of  the 
husband,  or  any  one  claiming  under  him,  to  be  subrogated  to  the  rights 
of  the  mortgagee,  or  to  stand  as  an  equitable  assignee  of  the  mortgage. 

3.  Same;  interest  on  mortgage  debt,  as  between  tenant  for  life  and  re- 
mainder-man.— The  wife  (or  widow)  being  tenant  for  life  of  the  prop- 
erty, under  such  deed,  was  bound,  as  against  the  remainder-man,  to 
keep  down  the  accruing  interest  on  the  mortgage  debt,  and  no  interest 
could  be  allowed  during  her  life ;  but,  after  her  death,  on  bill  for  sale 
or  partition  between  her  devisees  and  the  husband's  heirs,  interest  on 
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the  principal  paid  is  to  be  apportioned  according  to  their  respective  in- 
terests as  remainder-men. 

4.  Limitation  of  foreclosure  of  mortgage^  or  enforcement  by  equitable 
assignee, — ^The  foreclosure  or  enforcement  of  a  mortgage  is  not  barred 
by  lapse  of  time  less  than  twenty  years,  in  the  absence  of  an  actpal 
adverse  possession  by  the  mortgagor,  or  those  claiming  under  him, 
brought  home  to  the  knowledge  of  the  mortgagee ;  and  the  same  limit- 
ation applies  to  an  equitable  assignee,  who,  having  paid  the  debt, 
seeks  to  be  subrogated  to  the  rights  of  the  mortgagee,  as  against  the 
heirs  of  the  mortgagor. 

Appeal  from  the  City  Court  of  Montgomery,  in  equity. 

Heard  before  the  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  on  the  28th  June,  1888,  by 
Mrs.  Maggie  Boyer,  claiming  as  sole  heir  at  law  of  Joseph 
Bihler,  deceased,  against  Johannes  Ohmer  and  otherSjdevisees 
under  the  will  of  Mrs.  Theresa  Bihler,  deceased,  who  was 
the  wife  and  widow  of  said  Joseph  Bihler;  and  sought  to 
remove  the  administration  and  settlement  of  Mrs.  Bihler^s 
estate  into  the  Chancery  Court,  and  to  have  certain  real 
estate  in  Montgomery  sold  under  the  decree  of  the  court,  for 
the  purpose  of  equitable  division,  or  partition,  between  the 
complainant  and  the  defendants  as  tenants  in  common. 
The  real  estate,  which  was  situated  in  the  city  of  Mont- 
gomery, was  conveyed  by  Joseph  Bihler,  by  deed  dated 
March  10th,  1870,  to  S.  Schuessler  as  trustee,  in  trust  for 
the  use  and  benefit  of  Mrs.  Theresa  Bihler  for  life,  with 
limitations  over,  as  copied  in  the  opinion  of  the  court  The 
consideration  recited  in  the  deed  was  the  payment  of  $100 
in  cash,  the  receipt  of  which  was  acknowledged,  and  the 
grantor's  love  and  aflEectiou  for  his  wife;  and  the  evidence  in 
the  case  showed  that  the  property  was  then  worth  about 
$12,000.  At  the  time  this  deed  was  executed,  the  property 
was  incumbered  with  a  mortgage  to  the  Montgomery 
Mutual  Building  &  Loan  Association,  executed  by  said 
Bihler  and  wife,  for  money  borrowed  by  him  as  a  stock- 
holder in  said  corporation,  which  was  to  be  paid  by  monthly 
installments  as  provided  by  the  mortgage  and  the  charter  of 
the  association.  Joseph  Bihler  died  in  February,  1876,  the 
mortgage  being  then  outstanding  and  unsatisfied;  and  a  bill 
for  foreclosure  being  afterwards  filed  by  the  association, 
Mrs.  Bihler  allowed  its  agent  to  take  possession,  and  receive 
and  appropriate  the  rents,  until  the  balance  of  the  debt  was 
paid.  Mrs.  Bihler  died  in  December,  1886,  having  first 
executed  her  last  will  and  testament,  which  was  duly  ad- 
mitted to  probate  in  March,  1887,  and  by  which  she  be- 
queathed and  devised  all  of  her  property  to  the  defendants. 
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The  defendants  demurred  to  the  bill,  on  grounds  not  neces- 
sary to  be  stated ;  pleaded  the  statute  of  limitations  of  ten 
years,  and  claimed,  both  by  answer  and  cross-bill,  the  right 
to  be  subrogated  in  the  place  of  the  mortgagee,  as  equitable 
assignee  of  the  equity  of  redemption,  to  the  amount  of  the 
payments  made  by  Mrs.  Bihler  on  the  mortgage  debt. 

The  City  Court  sustained  the  equity  of  the  bill,  as  assailed 
by  the  demurrer,  and,  on  final  hearing  on  pleadings  and 
proof,  rendered  a  decree  for  the  complainant  as  prayed,  re- 
moving the  administration  of  Mrs.  Bihler's  estate  from  the 
Probate  Court,  and  ordering  a  sale  of  the  land  for  equitable 
division;  but  he  overruled  the  plea  of  the  statute  of  limita- 
tion, or  lapse  of  time,  '^and  the  claim  to  contribution  and 
subrogation  set  up  in  the  answer  and  cross-bill. '^  The  de- 
fendants appeal  from  this  decree,  and  assign  the  latter  part 
of  it  as  error,  with  some  rulings  on  evidence. 

Moore  &  Finley,  for  the  appellants. — (1.)  Under  the 
deed  of  Joseph  Bihler  to  Schuessler  as  trustee,  Mrs.  Bihler 
had  an  estate  for  life  in  the  entire  property,  with  contingent 
remainder  to  her  heirs  or  devisees  in  one  half  of  it;  and  on 
the  death  of  her  husband,  this  power  of  disposition  vested  in 
her  an  absolute  estate  in  and  to  one  half  of  the  property,  with 
at  least  an  estate  for  life  in«  the  other  half.  Holding  then 
an  absolute  estate  in  at  least  one  half  the  property,  if  no  more, 
the  rule  as  to  the  running  of  the  statute  of  limitations,  as  be- 
tween tenant  for  life  and  remainder-man,  does  not  apply,  and 
the  cause  of  action  was  barred.  (2.)  In  refusing  the  de- 
fendants^ right  of  subrogation,  or  to  stand  as  equitable 
assignees  of  the  mortgage,  to  the  extent  of  the  amount  paid 
by  Mrs.  Bihler  in  discharge  of  it,  the  decree  violates  the 
plainest  principles  of  equity  and  justice. — 6  Amer.  &  Eng. 
Ency.  Law,  882;  Tiedeman  on  Real  Property,  42,  §  66;  S/in- 
sm  vj  Anderson,  99  HI.  373;  Brovm  v.  Frost,  95  Ind.  248; 
Livingston  v.  Newkirk,  3  John.  Ch.  312;  Mitchell  v.  Mitchell, 
27  Tenn.  358;  Williams  v.  Williams,  22  Amer.  Dec.  729. 

Jno.  Gindrat  Winter,  contra. — The  deed  to  Schuessler 
as  trustee,  under  which  appellants  claim,  was  voluntary,  the 
recited  payment  of  $100  being  merely  nominal  when  com- 
pared with  the  value  of  the  property. — Ooodlett  v.  Hansell, 
66  Ala.  151;  Houston  v.  Blackman,  66  Ala.  559;  Cox  v.  Cox, 
59  Ala.  591;  Murphy  v.  Br.  Bank,  16  Ala.  90;  Kinnebrew 
V.  Kinnebrew^  85  Ala.  628;  Crenshaw  v.  Jones,  68  Ala,  420; 
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2  Wash.  Real  Property,  653.  The  deed  being  voluntary,  no 
covenant  of  warranty  would  be  implied,  and  an  express 
covenant  would  not  be  binding,  for  want  of  consideration; 
nor  would  a  court  of  equity  decree  specific  perfomance  of 
such  an  instrument. — Moon  v,  Crowder^  72  Ala.  79;  Good- 
hit  V.  Hansell^  66  Ala.  151 ;  Hurst  v.  Thompson^  73  Ala.  158; 
Derrick  v.  Monetle,  73  Ala.  75;  Jenkins  v,  Harrison,  66  Ala. 
345;  Lewis  v,  B,  &  L,  Asso.,  70  Ala.  276.  And  where  the 
sale  is  without  fraud  or  warranty,  the  vendee  has  no  claim 
on  the  vendor  for  the  money  expended  in  discharging 
an  incumbrance  on  the  land. — Jobe  v,  G^Brien,  2  Hump. 
(Tenn.)  34;  Hooker's  Appeal,  4  Penn.  St.  497. 

Subrogation  is  an  equitable  doctrine,  and  does  not,  as  a 
rule,  depend  upon  contractual  relations  between  the  purties; 
and  it  usually  applies  when  a  common  burden  is  lifted  for 
the  benefit  of  all,  but  never  when  it  would  be  inequitable,  or 
would  work  injustice.  In  this  case,  the  property  was  sub- 
ject to  the  mortgage  when  conveyed  by  the  grantor  in  trust 
for  his  wife.  He  did  not  undertake  to  remove  the  incum- 
brance, for  her  benefit,  nor  was  he  under  any  legal  obligation 
to  do  so;  and  if  she  removed  it,  it  must  have  been  for  the 
protection  of  her  own  estate  in  the  property.  By  the  terms 
of  the  deed,  she  took  an  estate  for  life  in  the  entire  property, 
with  contingent  remainder  in  fee  to  one  half,  if  she  survived 
her  husband.  The  trust  did  not  continue  beyond  her  death, 
if  indeed  it  did  not  cease  on  the  death  of  the  husband. 
Oosson  V,  Ladd,  77  Ala.  223.  If  Mr.  Bihler  bad  survived 
his  wife,  one  half  of  the  estate  would  have  vested  in  fee  in  her 
heirs  or  devisees,  and  the  other  half  would  have  reverted  to 
him ;  but  as  of  his  original  estate,  the  trust  having  terminated, 
and  not  as  a  purchaser  under  the  deed ;  and  on  his  death, 
intestate,  his  interest  descended  to  the  complainant,  not  as  a 
purchaser  under  the  deed,  but  as  heir  at  law;  while  the  ap- 
pellants, claiming  as  devisees  under  the  will  of  Mrs.  Bihler, 
succeed  only  to  her  rights  as  a  voluntary  grantee,  and  can 
assert  no  rights  which  she  could  not  have  asserted  against 
her  husband  as  grantor. — 2  Washb.  Real  Property,  441; 

3  lb,  27,  §  36;  lb.  541,  §  41;  Gillespie  v.  Hollingsxjoorth, 
3  Md.  190;  Ellis  v.  Page,  7  Cush.  Mass.  161;  Robinson  v, 
LeGrand  &  Co,,  65  Ala.  111. 

SOMERVILLE,  J.— The  bill  was  filed  by  the  appellee, 
claiming  an  undivided  half  interest  in  the  lands  in  contro- 
versy, as  a  tenant  in  common  with  the  defendants,  who  are 
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alleged  to  own  the  other  undivided  half  interest,  in  three 
shares  of  one  sixth  each.  The  complainant  claims  title  as 
the  niece  and  sole  heir  of  Joseph  Bihler,  deceased,  the  origi- 
nal owner,  who  died  in  February,  1876.  The  defendants 
claim  title  through  Theresa  Bihler,  the  wife  of  Joseph  Bihler, 
and  as  devisees  under  her  last  will,  they  being  her  brother 
and  two  sisters. 

The  title  of  Mrs.  Bihler  was  derived  from  her  husband,  un- 
der a  deed  of  trust  executed  by  him  to  one  Schuessler,  and 
bearing  date  March  10th,  1870.  This  instrument  conveyed 
to  the  wife  a  life-estate  in  the  lands  (then  subject  to  a  re- 
corded mortgage,  to  which  the  deed  made  no  allusion),  with 
full  rights  to  the  rents,  income  and  profits  thereof,  for  her  sup- 
port and  maintenance  during  her  natural  life,  and  thereupon 
as  follows:  that  ''said  property  shall,  upon  the  death  of  said 
Theresa  Bihler,  should  I  then  be  living,  enure  to  my  own 
nse  and  benefit ;  and  should  I  then  be  dead,  then  the  same 
shall  be  divided,  and  one  half  of  the  same  shall  enure  to  and 
belong  to  the  devisees,  and,  in  default  of  devisees,  to  the 
heirs  at  law  of  the  said  Theresa  Bihler,  and  the  remaining 
half  shall  enure  and  belong  to  the  devisees,  and,  in  default 
of  devisees,  to  the  heirs  at  law  of  me,  the  said  Joseph  Bihler." 
Inasmuch  as  the  grantor  in  this  deed  died  prior  to  his  wife, 
Theresa,  and  she  made  a  will  leaving  all  her  property,  real 
and  personal,  to  the  defendants  as  her  devisees,  thus  exer- 
cising the  power  of  appointment  conferred  on  her  by  her 
husband,  no  reasonable  doubt  can  exist  as  to  the  proper  con- 
struction of  the  deed,  or  the  consequent  status  of  the  title. 
The  defendants  acquired,  as  tenants  in  common,  an  undivided 
half  interest  in  the  property,  subject  to  the  existing  mort- 
gage incumbrance,  holding  as  devisees  of  Mrs.  Bihler.  The 
complainant  took  the  other  undivided  half  interest  as  sole 
heir  of  Joseph  Bihler,  he  having  made  no  will,  subject  only 
to  the  mortgage  then  existing  on  it. — Code,  1886,  §  1829; 
Oossm  V.  Ladd,  11  Ala.  223. 

The  mortgage  on  the  lands,  above  alluded  to,  was  exe- 
cuted to  the  Montgomery  Mutual  Building  Association,  by 
Joseph  Bihler  and  Mrs.  Theresa  Bihler,  on  April  30th,  1869, 
to  secure  a  debt  due  by  Joseph  Bihler  to  the  mortgagee,  for 
$4,000.  This  imcumbrance,  it  is  important  to  emphasize, 
voas  prior  to  the  deed  of  trust  under  which  Mrs.  Bihler  and 
her  devisees  claim,  and,  of  course,  superior  to  any  claim  on 
the  part  of  the  grantor's  heirs,  including  the  title  of  the  com- 
plainant.    The  main  point  of  contention  in  this  case  arises 
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from  the  payment  of  this  incumbrance  by  Mrs.  Bihler  daring 
her  life-time,  and  the  attempt  of  the  defendants,  by  cross- 
bill in  this  suit,  to  set  up  the  right  of  subrogation  xmder  it, 
by  claiming  the  benefit  of  its  equitable  assignment. 

The  bill  itself  prays  for  the  sale  of  the  land,  on  the  ground 
that  it  can  not  be  equitably  divided  among  the  joint  owners 
without  such  sale,  which  is  now  made  the  basis  of  chancery 
jurisdiction  by  statute. — Code,  1886,  §  3262.  It  also  prays 
for  the  removal  of  the  administration  of  Mrs.  Bihler's  estate, 
from  the  Probate  to  the  Chancery  Court,  for  settlement. 
The  chancellor  adjudged  the  complainant  to  be  entitled  to 
the  relief  prayed,  but  disallowed  the  defendants'  claim  of 
subrogation  under  the  mortgage. 

There  is  no  controversy  about  the  fact,  that  the  mortgage 
debt,  to  the  extent  of  a  remaining  balance  of  something 
over  $1,700,  was  paid  by  Mrs.  Bihler,  prior  to,  and  in 
November,  1883.  The  mode  of  its  payment  was  by  surren- 
dering possession  of  the  premises  to  the  agent  of  the  mort- 
gagee, who  collected  the  rents  accruing,  and  applied  them  to 
satisfaction  of  the  mortgage  debt  This  was  done  under  the 
compulsion  of  a  foreclosure  suit,  in  which  a  decree  had  been 
rendered  by  the  Chancery  Court  in  favor  of  the  mortgagee. 

It  is  insisted  that  there  can  be  no  just  claim  to  subrogation, 
or,  what  is  the  same  thing,  to  the  benefit  of  the  mortgage 
by  way  of  equitable  assignment,  because  the  deed  of  trust 
conveying  the  life-estate  to  Mrs.  Bihler  was  not  based  on  a 
valuable  consideration,  but  was  a  mere  deed  of  gift,  without 
covenants  of  warranty.  We  think  there  can  be  no  doubt  of 
the  fact,  that  the  only  valuable  consideration  recited  in  the 
deed,  additional  to  that  of  the  good  considerati9n  of  love  and 
affection,  is  merely  nominal,  as  compared  with  the  real  value 
of  the  property.  The  recital  of  a  valuable  consideration  in 
a  deed,  although  nominal,  estops  the  grantor,  and  those  hold- 
ing under  him,  from  alleging  that  it  was  executed  without 
any  consideration.  Parol  evidence  is  not  admissible  to  qualify 
the  extent  of  the  title  conferred,  or  to  otherwise  vary  the 
legal  effect  of  a  deed,  by  attacking  the  consideration,  even 
though  nominal.  In  other  words,  the  operation  of  the  in- 
strument, as  to  the  interest  or  estate  purporting  to  be  con- 
veyed, can  not  be .  affected  by  oral  evidence  of  another  or  a 
different  consideration. — M.  &  M.  R.  R.  Co.  v,  Wilkinson^ 
72  Ala.  286;  3  Brick.  Dig.  299,  §  41;  Draper  v.  Shoot, 
69  Amer.  Dec.  462.  The  recital  of  a  nominal  consideration 
has  been  held  sufficient,  as  between  the  parties,  to  prevent  a 
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resulting  trust,  and  to  confirm  the  title  in  the  feoflfee. 
Jackson  v,  Cleveland,  90  Amer.  Dec.  266,  note  270;  Sanders 
on  Uses  and  Trusts,  334r-335.  As  forcibly  observed  by 
Cabell,  J.,  in  Harvey  v.  Alexander,  1  Band.  219;  10  Amer. 
Dec.  519:  "This  is  not  the  case  of  a  deed  purporting  to  be 
for  a  good  consideration  only.  It  is  in  express  terms  for 
valuable,  as  well  as  for  good  consideration.  It  is  true  that 
the  valuable  consideration  is  only  one  dollar.  But  one  dol- 
lar, viewed  as  a  consideration,  is  [between  the  parties]  as 
much  a  valuable  consideration  as  a  million  dollars."  And 
we  accordingly  hold,  that  parol  evidence  is  inadmissible,  in 
the  absence  of  fraud  or  mistake,  to  show  in  this  case  the 
falsity  of  the  recital. — 2  Pom.  Eq.  Jur.  §  1035,  note  1; 
Squire  v.  Harder,  1  Paige,  494.  The  evidence  offered  for 
this  purpose  should  have  been  excluded.  It  was  competent 
to  show  that  a  less  sum  than  that  recited  was  in  fact  paid, 
but  not  that  nothing  was  paid,  or  that  there  was  no  con- 
sideration whatever  for  the  deed,  which  was  an  executed,  not 
an  executory  contract  in  any  manner  requiring  the  aid  of  a 
court  of  chancery  to  perfect  the  grantee's  rights  under  it.  A 
different  rule  would,  of  course,  prevail,  if  the  deed  was  asscdled 
for  fraud  by  a  creditor  of  the  grantor. — Myers   v.  Peck, 

2  Ala.  648. 

The  rights  of  the  parties  to  this  suit  must  be  governed  by 
the  rights  of  the  respective  parties  under  whom  they  claim ; 
for  an  equity  of  this  kind,  once  attaching,  will  follow  the 
property  in  its  various  devolutions  of  title,  in  the  hands  of 
heirs,  devisees,  or  even  purchasers  for  value  with  notice. 

3  Pom.  Eq.  Jur.  §  1225.  This  being  so,  the  only  inquiry 
is,  whether  Mrs.  Bihler  could  have  claimed  the  benefit  of  the 
mortgage,  as  equitable  assignee,  against  her  husband's  in- 
terest in  the  property,  had  she  paid  it  during  his  life-time. 
She  was  a  tenant  for  life  in  the  mortgagor's  equity  of  re- 
demption, her  husband,  as  owner,  having  conveyed  to  her 
such  estate  subsequent  to  the  execution  of  the  mortgage,  with 
remainder  of  an  undivided  half  interest  to  her  heirs  or 
devisees,  with  a  reversion  of  the  other  half  reserved  to  him- 
self, and  a  contingent  remainder  to  his  own  heirs  or  devisees, 
in  the  event  of  his  death  before  the  termination  of  the 
life-estate. 

It  seems  to  us  that  Mrs.  Bihler  had  an  undoubted  right  to 
redeem  the  property  from  the  mortgagee,  she  being  the 
assignee  of  the  equity  of  redemption.  Any  person  having  a 
partial  interest  in  the  premises,  and  whose  rights  would  bQ 
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prejudiced  by  a  foreclosure  of  a  mortgage,  has  a  right  to  re- 
deem the  mortgaged  premises,  by  paying  the  entire  debt 
This  principle  has  been  held  to  include  persons  having  an 
estate  in  land  as  tenants  for  life,  as  dowress,  heirs,  devisees, 
grantee,  and  tenants  in  common.  It  without  doubt  embraces 
a  tenant  for  life,  whose  estate  is  derived  immediately  from 
the  mortgagor,  as  in  this  case. — 3  Pom.  Eq.  Jur.  §  1220,  and 
note;  Butts  v.  Broughton,  72  Ala.  294;  Harris  on  Subroga- 
tion, §§  692-697. 

Having  the  right  to  redeem,  did  she  become  the  equitable 
assignee  of  the  mortgage,  on  the  principle  of  subrogation, — 
a  doctrine  which  is  not  dependent  on  contract,  but  is  the 
creature  of  equity,  designed  for' the  promotion  of  justice. 
"The  rule,"  says  Mr.  Pomeroy  (2  Vol.  Eq.  Jur.  §  729),  "is 
well  settled,  that  when  a  life-tenant,  or  any  other  person 
having  a  partial  interest  only  in  the  inheritance,  or  in  the 
land,  pays  oS  a  charge  or  incumbrance  on  the  entire  premises, 
he  is  presumed  to  do  so  for  his  own  benefit.  The  lien  is  not 
discharged,  unless  he  intentionally  release  it.  He  can  always 
keep  the  incumbrance  alive  for  his  own  protection  and  reim- 
bursement. His  intention  to  do  so  will  be  presumed,  even 
though  he  has  taken  no  assignment.  In  fact,  his  payment 
constitutes  him  an  equitable  assignee."  And  again:  ''In 
general,"  he  observes,  *'when  any  person  having  a  subsequent 
interest  in  the  premises,  and  who  is  not  the  principal  debtor 
primarily  and  absolutely  liable  for  the  mortgage  debt,  pays 
oflf  the  mortgage,  he  thereby  becomes  an  equitable  assignee 
thereof,  and  may  keep  alive  and  enforce  the  lien  as  far  as 
may  be  necessary  in  equity  for  his  own  benefit;  he  is  subro- 
gated to  rights  of  the  mortgagee,  to  the  extent  necessary  for 
his  own  equitable  protection." — 3  Pom.  Eq.  Jur.  §  1212,  and 
note  2,  and  §  1221;  2  Pom.  Eq.  Jur.  §  795;  Everson  v. 
McMullen,  113  N.  Y.  293;  10  Amer.  St.  Eep.  445;  Sanfcyrd 
V.  McLean,  23  Amer.  Dec.  773;  Averillv,  Taylor,  8  N.  Y.  44 

There  is  no  pretense  that  Mrs.  Bihler  became  in  any  man- 
ner liable  personally  for  this  mortgage  debt,  by  reason  of 
being  the  transferree  of  the  equity  of  redemption.  It  was 
her  husband's  debt,  and  not  hers,  so  that  she  was  under  no 
legal  liability  to  pay  it,  primarily  or  otherwise — Lovelace  v. 
Webb,  62  Ala.  271;  3  Pom.  Eq.  Jur.  §  1225.  Nor  is  any 
question  raised  as  to  the  rights  of  subsequent  incumbrancers, 
as  in  Bolles  v.  Wade,  4  N.  J.  Eq.  458,  and  Denton  v.  Cole, 
30  lb.  244,  where  the  payment  of  a  mortgage  by  the  tenant 
of  the  equity  of  redemption  was  held  to  enure  to  the  benefit 
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of  subsequent  mortgagees.  So,  in  Conley  v.  Shelby,!  1  Ala. 
122. 

We  can  not  see  that  the  equities  of  the  parties  are  at  all 
changed  by  the  fact  that  the  deed  to  Mrs.  Bihler,  conferring 
her  life-estate,  was  based  on  a  nominal  consideration.  Even 
a  mere  donee  of  the  equity  of  redemption,  conferred  in  con- 
sideration of  love  and  affection,  has  an  undoubted  right  to 
redeem  by  paying  the  mortgage  debt;  and  the  right  of  equi- 
table assignment,  which  is  another  name  for  subrogation,  is 
an  incident  of  the  right  of  redemption. — Cole  v,  Malcomb, 
66  N.  Y.  363;  Harris  on  Subrogation,  §  718.  A  fortiori  is 
this  true,  where  the  grantee  of  the  mortgagor's  interest  is  a 
purchaser,  even  though  for  a  nominal  consideration.  By 
conveying  to  his  wife  the  equity  of  redemption  for  life, 
Joseph  Bihler  armed  her,  as  a  necessary  means  of  redemp- 
tion, with  the  authority  to  pay  the  mortgage  debt,  which,  we 
repeat,  was  his  debt,  not  hers.  A  conveyance  by  deed  from 
a  mortgagor,  with  covenants  of  warranty,  based  on  an 
adequate  consideration,  is  not  required  in  order  to  confer  the 
right  on  a  grantee  to  redeem  from  a  prior  mortgagee.  The 
effect  of  a  warranty  deed  would  even  extend  further,  and  ex- 
tinguish the  mortgage  debt  and  lien,  even  though  it  had  been 
paid  by  the  mortgagor  with  his  own  funds,  and  for  his  own 
benefit — Mickle  v.  Townsend,  18  N.  Y.  575. 

Nor  is  it  material  that  the  mortgage  debt  was  paid  with 
the  rents  of  the  mortgaged  property.  As  between  Mrs. 
Bihler  and  her  husband,  the  grantor-mortgagor,  the  rents 
were  hers,  and  not  his.  And  while  it  is  true  that  they  were 
subject  to  the  lien  of  the  mortgage,  they  were  not  more  so 
than  the  land  itself.  In  fact,  the  rents  belonged  to  the  life- 
tenant,  until  they  were  intercepted  in  some  lawful  mode  by 
the  mortgagee. — Johnston  v.  Riddle,  70  Ala.  219;  Tiecreman 
on  Beal  Prop.  §  324.  They  belonged  to  her  absolutely,  as 
against  all  the  world  except  the  mortgagee,  and  the  rents 
were  a  mere  incident  to  the  freehold.  A  payment  of  the 
mortgage  debts  with  the  rents,  therefore,  would  confer  the 
same  right  of  subrogation  to  its  benefit,  as  if  it  had  been 
paid  with  her  money  derived  from  any  other  source.  The 
fact  of  the  ownership  of  the  money,  and  not  the  source  or 
mode  of  its^  acquirement,  is  the  controlling  factor  in  the 
transaction. 

It  follows  from  these  principles,  that  the  chancellor  erred 
in  not  granting  the  relief  prayed  by  the  defendants'  cross- 
bill, so  far  as  to  subrogate  them  to  the  rights  of  Mrs.  Bihler 
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as  the  eqaitable  assignee  of  the  mortgage,  to  the  extent  of 
the  balance  paid  by  her  during  her  life-time.  In  other  re- 
spects, the  decree  seems  to  be  free  from  error. 

It  will  become  necessary  to  remand  the  cause  for  the  tak- 
ing of  an  account  by  the  register,  in  connection  with  the 
settlement  of  the  administration  of  Mrs.  Bihler^s  estate. 

The  inquiry  will  be  as  to  what  ratio  of  the  mortgage  debt 
shall  be  apportioned  among  the  different  parties  to  the  suit, 
as  their  several  ratable  shares.  The  rule  in  such  cases  is, 
to  compel  the  life-tenant  to  pay  the  annual  interest  on  the 
mortgage  debt  during  his  or  her  life-time.  Being  under 
obligation  to  keep  down  the  interest,  the  life-tenant  is  not 
entitled  to  any  contribution  from  the  remainder-men,  or  re- 
versioners, foV  payments  made  as  interest. — 3  Pom.  Eq.  Jur. 
§  1223;  Tiedeman  on  Real  Prop.  §  66. 

For  so  much  of  the  payment  ijaade  by  Mrs.  Bihler  as  cov- 
ered accumulated  interest,  if  any,  no  credit  can  be  allowed 
to  the  defendants.  Nor  should  any  interest  be  allowed  on 
the  principal  up  to  the  time  of  Mrs.  Bihler^s  death,  which 
occurred  December  29th,  1886.  From  that  day,  however, 
the  interest  commenced  to  run,  and  is  allowable  as  the  legiti- 
mate fruit  of  the  principal.  The  amount  thus  accruing  must 
be  charged  against  the  reversioners,  or  remainder-men,  in 
the  ratio  of  their  shares  owned  in  the  common  property. 
This  would  operate  to  apportion  one-half  of  this  sum  to  the 
complainant,  and  the  other  half  equally  against  the  several 
defendants — or  one-sixth  part  to  each. 

It  is  manifest  that  the  statute  of  limitations  is  no  bar  to 
the  defendants'  claim  of  subrogation  under  this  mortgage. 
This  claim,  as  we  have  said,  is  based  on  the  sole  fact  that 
the  defendants,  who  stand  in  the  shoes  of  their  testatrix, 
have4)ecome  the  equitable  assignees  of  the  mortgage  secur- 
ity. Against  the  enforcement  of  a  mortgage,  no  period  of 
time  will  avail  as  a  bar  less  than  twenty  years,  in  the  absence 
of  an  actual  possession  by  the  mortgagor,  or  those  claiming 
under  him,  adverse  to  the  mortgagee,  and  brought  home  to 
his  knowledge.— 3  Brick.  Dig.  622,  §  ;303.  And  an  equi- 
table assignee  has  the  same  period  of  time  in  which  to  assert 
his  claim  in  a  court  of  equity,  as  his  assignor  had,  unless 
some  special  circumstances  of  the  case  call  his  diligence 
into  extraordinary  activity,  so  as  to  charge  him  with 
laches. 

The  decree  of  the  chancellor  will  be  reversed,  and  the 
cause  will  be  remanded,  that  -  a  decree  may  be  rendered  in 
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accordance  with   the  foregoing   opinion,  and  the  requisite 
orders  made  for  the  settlement  of  the  administration  of' 
Mrs.  Bihler^s  estate. 


Gafford  v.   Strauss. 

statutory  Action  in  nature  of  Ejectment.  M  g  *^l 

89~2ffl 
1.  Parol  gift  of  land:  adverse  possessiorif  as  between  husband  and  wife.  128  889. 
A  party  entering  into  the  possession  of  land  under  a  parol  gift,  may 
acquire  a  title  by  continuous  adverse  possession  for  the  statutory 
period  of  ten  years ;  but  there  can  ,be  no  adverse  possession  between 
husband  and  wife,  while  residing  together  on  the  land;  and  the  claim 
of  the  wife,  under  a  parol  gift  from  tne  husband,  can  not  prevail  against 
a  subsequent  mortgagee  of  the  husband,  when  it  appears  that  they  con- 
tinued to  reside  together  on  the  land  until  his  death. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  Simon  Strauss,  against  Mrs. 
Sallie  Gafford  and  H.  T.  Wimberly,  to  recover  the  posses- 
sion of  a  tract  of  land  containing  eighty  acres,  described  as 
the  south  half  of  the  north-west  quarter  of  section  5,  T.  10, 
R.  15;  and  was  commenced  on  the  20th  November,  1888. 
The  defendants  pleaded  not  guilty,  and  the  statute  of  limit- 
ations of  ten  years ;  and  issue  was  joined  on  these  pleas. 
The  plaintiff  claimed  the  land  under  a  mortgage  executed  to 
him  by  J.  M.  Gafford,  who  was  the  husband  of  Mrs.  Sallie 
Gafford,  which  was  dated  February  22d,  1873,  and  purported 
to  secure  the  payment  of  a  note  given  for  advances  to  make 
a  crop  during  the  year  1873.  Mrs.  Gafford  claimed  under 
a  parol  gift  from  her  husband,  made  in  February,  1872,  the 
consideration  of  which  was  his  indebtedness  to  her  to  the 
amount  of  about  $1,500,  on  account  of  her  moneys  which  he 
had  received  and  used;  and  she  had  sold  and  conveyed  a 
part  of  the  land  to  Wimberly,  her  co-defendant,  by  deed 
dated  26th  October,  1888.  J.  M.  Gafford  died  some  time 
during  the  year  1882.  The  court  charged  the  jury,  on  re- 
quest, that  they  must  find  for  the  plaintiff,  if  they  believed 
the  evidence.  The  defendants  excepted  to  this  charge,  and 
they  here  assign  it  as  error. 

J.  C.  Richardson,  for  appellants. — ( 1. )  Adverse  possession 
of  land  under  a  parol  gift,  if  continued  without  interruption 
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for  ten  years  or  more,  perfects  a  title  under  the  statute  of 
limitations.-— CoZKws  V.  Johnson,  57  Ala.  307;  Vandiver  v. 
Stickney,  75  Ala.  227;  Potts  v.  Coleman,  67  Ala.  221.  (2.) 
To  constitute  an  adverse  possession,  a  conveyance,  or  color 
of  title,  is  not  necessary :  there  must  be  an  actual  posses- 
sion, with  a  claim  of  right  or  title — a  claim  of  title  openly 
asserted,  and  in  good  faith. — Ladd  v.  Dubroca,  61  Ala.  29; 
Ormand  v.  Martin,  37  Ala.  603;  Burks  v.  Mitchell,  78  Ala. 
63;  Barclay  v.  Smith,  66  Ala.  232;  Dothard  v.  Denson, 
72  Ala.  544;  Alejrander  v.  Wheeler,  69  Ala.  340;  Brown  v. 
King,  5  Mete.  172;  Ashley  v.  Ashley,  4  Gray,  197;  Jackson 
V,  Wheat,  18  Johns.  49;  Jackson  v.  Newton,  18  Johns.  355; 
Smith  V,  Lorillard,  10  Johns.  356;  Jackson  v.  Woodruff, 
1  Cowen,  276;  Jackson  v.  Camp,  1  Cowen,  605.  (3.)  A 
wife  may  acquire  property  from  her  husband,  by  gift,  or  by 
contract  or  conveyance,  in  consideration  of  an  indebtedness 
by  him  to  her. — Hamaker  t\  Hamaker,  85  Ala.  232;  Goodlett 
V.  Hansen,  66  Ala.  161 ;  Copeland  v.  Kehoe,  57  Ala.  247 ; 
Stone  V,  Gazzam,  46  Ala.  276.  (4.)  A  civil  action,  founded 
on  deed  or  writing  under  seal,  must  be  commenced  within 
ten  years  after  the  accrual  of  the  cause  of  action. — Code, 
§  2614.  This  action  was  brought  after  the  lapse  of  fifteen 
years.  Mrs.  Gaflford  does  not  claim  under  the  mortgagor, 
since  her  title  antedates  the  mortgage,  and  she  had  no  con- 
nection with  it  (5.)  It  was  for  the  jury  to  determine 
whether  the  facts  were  proved  which  constitute  an  adverse 
possession. — Dothard  v,  Denson,  72  Ala.  545;  3  Brick. 
Digest,  18,  §  46. 

Chas.  Wilkinson,  contra. — (1.)  There  can  be  no  adverse 
possession  between  husband  and  wife. — Bell  v.  Bell,  37  Ala. 
541;  Amer.  &  E.  Encycl.  Law,  vol.  1,  p.  250.  (2.)  If 
Gafford  had  conveyed  by  deed  to  his  wife,  the  conveyance 
would  have  passed  only  an  equitable  title,  the  legal  title  still 
remaining  in  him. — Peacock  v.  McMillan,  57  Ala.  127; 
Warren  v,  Jones,  68  Ala.  449.  (3.)  There  was  no  adverse 
possession  against  the  plaintiff  as  mortgagee. — Collins  v. 
Johnson,  57  Ala.  304;  Potts  v,  Coleman,  &1  Ala.  22;  Boy  kin 
V,  Smith,  65  Ala.  294;   Coyle  v.  Wilkins,  57  Ala.  108. 

CLOPTON,  J.— Both  parties  concede  that  J.  M.  GaflEord 
was  formerly  seized  and  possessed  of  the   land  in    contro- 
versy.    Appellee,  who  was  the  plaintiflf  in  the  Circuit  Court, 
derives  title  under  a  mortgage  executed  by  him,  February 
Vol.  hxxxix. 
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22,  1873.  Defendants  do  not  claim  that  title  ever  passed 
from  Gaflford  to  them,  or  either  of  them,  by  any  legal  con- 
veyance. Their  defense  is,  that  Gafford,  being  indebted  to 
Mrs.  Sallie  Gafford,  who  was  his  wife,  for  money  of  her 
separate  estate  which  he  received  and  tfeed,  gave  her,  in 
February,  1872,  by  parol,  the  lands  on  which  he  then  lived, 
including  the  lands  in  controversy,  in  payment  thereof, 
patting  her  in  possession,  and  that  she  has  been  in  con- 
tinuous possession,  claiming  the  land  as  her  own,  for  the 
length  of  time  prescribed  by  the  statute  of  limitations  as  a 
bar  to  the  entry  of  plaintiff.  The  court  having  given  the 
affirmative  charge  in  favor  of  plaintiff,  the  main  inquiry 
arises,  whether,  from  the  undisputed  facts,  the  conclusion 
of  law  is,  that  Mrs.  Gafford  did  not,  and  could  not,  have  such 
adverse  possession  as,  by  its  own  mere  force,  could  ripen 
into  a  title. 

The  legal  title  in  the  lands,  being  vested  in  Gafford  when 
the  mortgage  was  executed,  thereby  passed  to  plaintiff. 
There  is  no  pretense  that  he  had  notice  of  Mrs.  Gafford's 
claim.  The  possession  of  the  mortgagor  thereafter  was  re- 
ferable and  in  subordination  to  the  mortgagee's  title,  unless 
rendered  adverse  by  an  open  and  positive  disclaimer  of  his  title 
brought  to  his  knowledge. — Coylev.  Wilkins,  57  Ala.  108.  So 
long  as  the  mortgagor  holds  in  subserviency  to  the  title  of  the 
mortgagee,  the  possession  of  his  vendee,  under  a  parol  con- 
tract of  sale,  can  not  become  adverse  to  the  mortgagee,  unless 
there  is  a  disclaimer  of  the  title  of  the  mortgagor,  and  a 
holding  adversely  to  him.  Counsel  invoke  the  principle 
pronounced  in  Collins  v.  Johnson^  57  Ala,  304,  and  Vim- 
diver  v.  Stickney,  75  Ala.  227,  that  an  uninterrupted  posses- 
sion of  a  donee,  under  a  parol  gift,  or  by  a  vendee  under  a 
parol  agreement  to  purchase  when  the  purchase-money  is 
paid,  accompanied  by  a  claim  to  the  lands,  is  adverse  to  the 
donor  or  vendor,  and  will  be  protected  by  the  statute  of  lim- 
itations, maturing  into  a  perfect  title,  if  continuous  for  the 
period  prescribed  by  the  statute.  But,  to  have  such  effect, 
the  facte  essential  to  constitute  an  adverse  holding  must 
enter  into,  and  characterize  the  possession.  The  mere 
assertion  of  a  hostile  claim  or  right  and  of  possession,  un- 
accompanied by  adverse  actual  occupancy,  is  insufficient. 

There  is  no  dispute  that  Gafford  entered  into  possession  of 
the  lands  in  1862,  and  continued  in  possession,  claiming 
them  as  his  own,  until  February,  1872,  the  time  of  the 
alleged  parol  contract  of  sale.     While  Mrs.  Gafford  testifies, 
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that  shQ  was  put  into  posseBsion  at  that  time,  and  thereafter 
claimed  the  possession  and  ownership,  she  also  states  that 
there  was  no  change  of  possession,  bat  she  and  her  husband 
continued  to  reside  on  and  occupy  the  lands,  and  he  con- 
trolled them  until  his  death,  which  occurred  in  1882.  Ten 
years  not  having  elapsed  after  his  death  before  the  institu- 
tion of  the  action,  the  bar  of  the  statute  can  become  com- 
plete only  by  tacking  her  possession  during  the  continuance 
of  the  marital  relation,  to  her  possession  after  the  death  of 
her  husband.  The  direct  question,  then,  is,  whether  the 
wife  can  hold  premises  adversely  to  her  husband,  which  she 
claims  -to  have  derived  from  him  under  a  parol  agreement  of 
purchase,  and  on  which  they  continued  to  reside  and  jointly 
occupy  as  husband  and  wife?  The  statement  and  applica- 
tion of  a  few  elementary  principles  furnish  an  answer. 

Possession,  to  be  adverse,  so  as  to  vest  title  in  the  posses- 
sor after  the  lapse  of  the  requisite  time,  must  be,  not  only 
open,  notorious  and  continuous,  but  also  exclusive.  It  must 
operate  to  oust  or  disseize  any  other  person  who  may  claim 
title,  or  right  of  possession.  In  order  to  fall  within  the 
operation  of  the  statute  of  limitations,  the  possession  must 
be  sufficiently  exclusive  to  put  the  dispossessed  claimant  to 
his  action  or  entry.  This  can  never  be  the  case,  where  the 
party  having  the  title  is  in  possession,  though  it  may  be 
joint.  Two  contemporaneous  possessions  of  the  same  prop- 
erty, each  adverse  to  the  other,  is  a  legal  absurdity  not  con- 
ceivable. Hence,  when  two  persons  are  in  possession, 
claiming  under  different  and  hostile  rights,  the  law  refers 
the  possession  to  the  party  having  the  title. — Pickett  v,  PopCy 
74  Ala.  122 ;  Bragg  v.  Massie^  3  Ala.  89 ;  Farmer  v.  Eslava, 
11  Ala.  1028. 

It  may  be,  that  under  the  laws  in  force  at  the  time  of  the 
transaction  in  question,  a  title  would  vest  in  a  married  woman 
by  the  mere  force  of  an  uninterrupted  possession  of  real  estate 
for  the  statutory  period,  under  a  parol  gift  or  purchase, 
where  the  husband  never  had  nor  claimed  any  title,  nor  in- 
terfered with  her  possession.  There  is  a  clear  distinction 
between  a  possession  of  that  nature,  and  a  possession  under 
a  gift  or  purchase  directly  from  the  husband.  There  being 
no  actual  change  of  possession,  the  oral  agreement  between 
GafPord  and  his  wife  was  void ;  it  vested  no  right  nor  equity, 
and  created  no  separate  estate.  It  is  material  only  to  the 
extent  it  may  constitute  the  origin  and  basis  of  an  adverse 
possession.     Had  Gafford  executed  a  conveyance  directly  to 
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his  wife,  it  would  have  been  inoperative  as  a  transfer  of  the 
legal  title.  Their  continuance  in  joint  possession  thereafter, 
for  no  length  of  time,  could  have  availed  to  divest  him  of 
the  title,  and  vest  it  in  her.  Certainly  a  continuance  of 
joint  occupancy,  without  a  conveyance,  merely  under  a  parol 
gift,  or  agreement  of  purchase,  can  have  no  greater  effect. 
The  elements  essential  to  an  adverse  possession,  in  that 
sense  which  can  ripen  into  a  a  title  by  its  own  force  and  the 
lapse  of  time,  do  not,  and  can  not,  exist  in  such  case.  The 
husband  is  not  ousted  or  disseized,  actually  or  constructively; 
the  possession  of  the  wife  does  not  exclude  or  encroach  upon 
his  possession.  The  possession  of  Mrs.  Gafford,  during 
coverture,  was  the  possession  of  her  husband,  and  did  not 
become  antagonistic  to  his  rights. — Bell  v.  Bell,  37  Ala. 
536;  Hendricks  v,  Kassan,  53  Mich.  678;  1  Amer.  &  Eng. 
Encyc.  of  Law,  250.  It  results,  that  the  statute  of  limita- 
tions did  not  commence  to  run  until  the  death  of  her  hus- 
band. 
Affirmed. 


89    287, 
141    364, 

L.oui8Tille  &  Nashville  Railroad  Co.       \?42_m 
V.  Kelsey. 

Adion  far  Damages  for  Killing  Horse. 

1.  Contributory  negligence;  when  not  proximate, — Tlie  plaintiflf's 
horse,  for  the  killing  of  which  by  defendant's  train  of  cars  the  action  is 
brought,  having  escaped  from  the  car  in  which  he  was  being  trans- 
ported, ran  several  miles  along  a  public  road,  until  it  intersected 
the  railroad  track,  and  up  the  railroad  track  for  nearly  a  mile,  when  it 
was  overtaken  by  another  train  of  cars,  run  over  and  killed ;  the  fact 
that  it  escaped  from  the  car  through  the  negligence  of  the  plaintiff 
himself,  who  had  charge  of  the  car  containing  bin  horses,  is  not  the 
proximate  cause  of  the  injury,  and  does  not  constitute  such  contributory 
negligence  as  will  defeat  a  recovery. 

2.  Measure  of  damages, — The  cause  of  action  in  such  case  being  the 
negligence  which  caused  the  killing  of  the  horse,  outside  of  tlie  con- 
tract under  which  he  was  being  transported,  the  plaintiff  is  entitled  to 
recover,  if  at  all,  the  full  value  of  the  animal,  and  is  not  limited  to  the 
sum  stated  in  the  contract  as  the  maximum  for  which  the  railroad  com- 
pany would  be  liable  in  the  event  of  loss  or  injury ;  though  the  contract 
of  affreightment,  containing  the  limitation  as  to  the  liability  for  loss  or 
damage,  is  admissible  as  evidence  on  the  question  of  value. 

3.  Burden  of  vroof, -^It  being  shown  that  the  animal,  for  the  negli- 
gent killing  of  wnich  the  action  is  brought,  was  on  the  railroad  track 
when  it  was  struck  and  killed  (Code,  §  1147).  the  onus  is  on  the  de* 
lendant  to  acquit  itself  of  the  charge  of  negligence. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  R.  W.   Kelsey  against  the 
appellant  corporation,  to  recover  damages  for  the  killing  of 
a  blooded  stallion  belonging  to  the  plaintiff,  by  an  engine 
and  train  of  cars  belonging  to  the  defendant,  and  which  was 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant's agents  and  servants  in  charge  of  the  train.     The  acci- 
dent occurred  on  the  27th  February,  1889,  and  the  action 
was  commenced  on  the  17th  April,  1889.     The  pleas  were, 
not  guilty,  and   contributory   negligence;   and   there  were 
several  special  pleas  which  stated  the  facts  constituting  the 
alleged  contributory  negligence.     It  appeared  on  the  trial, 
as  the  bill  of  exceptions  shows,  that  the  plaintiff's  stallion, 
with  nine  or  ten  other  horses  and  mules,  was  shipped  in  a 
car  over  the  defendant's  road,  from  Decatur  to  Montgomery, 
the  plaintiff  himself  accompanying  them.     The  animals  were 
placed  in  a  flat  box,   in  which  there  was  only  one  small 
window ;  and  in  order  to  afford  ventilation,  the  sliding  doors 
on  the  side  of  the  car  were  left  partially  open,  several  slats 
being  nailed  across  the  opening.     The  stallion  was  fretful 
and  unruly,  and  before  reaching  Cullman  it  was  discovered 
that  some  of  the  slats  were  loose,  having  been  kicked  off  by 
the  animals,  or  worked  loose  by  the  motion  of  the  cars ;  and 
they  were  again  fastened.     The  train  had  left  Decatur  about 
dark  on  the  26th  February,  and  on  reaching  Birmingham, 
after  midnight,  it  was  found  that  the   stallion  and  three  of 
the  mules  had  escaped  from  the  car.     The  plaintiff  procured 
a  hand-car,  and  went  back  up  the  railroad  track  in  search  of 
them.     He  found  the  place  at  which  the  stallion  had  jumped 
from  the  car,  and  followed  the  tracks  tlirough  the  field,  and  for 
several  miles  along  the  public  road,  until  it  intersected  the 
railroad  track;  and  the  tracks  showed  that  he  then  ran  up 
the  track  for  nearly  a  mile,  when  he  was  overtaken  and  killed 
by  a  train  from  behind.     The  contract  for  the  transportation 
of  the  stock,  which  was  one  of  the  defendant's  printed  forms 
with  the  blanks  filled  up,  contained  a  stipulation,  or  condi- 
tion, that  in  the  event  of   injury  or  damage  ''the  amount 
claimed  shall  not  exceed,  for  a  stallion  or  jack,  $200" ;  but 
the  evidence  adduced  on  the  trial  showed  that  the  stallion 
''was  worth  from  $1,000  to  $1,500." 

On  these  fafcts,  the  court  charged  the  jury  (1)  that,  if  the 
plaintiff's  horse  was  injured  by  another  or  different  train  of 
cars  than  that  on  which  he  was  being  transported,  the  plain- 
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tiff  would  have  the  right  to  recover  the  value  of  the  animal, 
though  it  might  exceed  $200;  (2)  that  if  the  horse  was  found 
injured  under  such  circumstances  as  reasonably  satisfied 
the  jury  that  he  was  killed  by  a  different  train  than  that 
on  which  he  was  being  transporterd,  the  burden  was  on  the 
defendant  to  show  that  the  injury  was  not  caused  by  negli- 
gence. The  defendant  excepted  to  each  of  these  charges, 
and  requested  the  following  (with  other)  charges:  (1.) 
The  jury  can  not,  in  any  event,  return  a  verdict  for  plaintiff 
for  more  than  $200.  (2.)  The  burden  is  on  the  plaintiff  to 
show,  not  only  that  the  horse  was  killed  by  the  defendant's 
locomotive  or  cars,  but  that  the  injury  was  negligently  in- 
flicted. (3.)  If  the  jury  believe  from  the  evidence  that  the 
horse  escaped  from  the  car  by  reason  of  plaintiff's  failure  to 
securely  bar  or  tie  him  in  it,  and  that  such  failure  was  neg- 
ligeHce  on  his  part;  then,  if  the  jury  find  these  facts  to  exist, 
the  escape  of  the  horse  was  due  to  plaintiff's  negligence;  and 
if  such  negligence  prevented  defendant  from  performing  its 
contract  to  deliver  said  horse  to  plaintiff  at  Montgomery, 
plaintiff  can  not  recover  in  this  case. 

The  charges  given,  and  the  refusal  of  the  several  charges 
asked,  are  assigned  as  error. 

Jones  &  Falkner,  for  appellant 

A.  A.  Wiley,  contra.- 

McCLELLAN,  J. — Assuming  it  to  be  a  fact,  that  the 
stallion,  for  the  negligent  killing  of  which  this  action  was 
brought,  escaped  from  a  train  of  the  defendant  company 
through  the  negligence  of  the  plaintiff,  we  are  unable  to  see 
any  such  relation  of  cause  and  effect  between  that  fact  and 
the  subsequent  injury  to  the  animal  by  another  and  different 
train  of  the  defendant,  as  would  avail  the  defendant  under  the 
plea  of  contributory  negligence.  The  uncontroverted  evi- 
dence is,  that  the  horse  escaped,  unhurt,  from  the  car  in 
which  he  was  being  transported,  went  thence  a  half  mile  in 
an  easterly  direction  into  a  public  road,  and  thence  along 
said  road  for  three  miles,  back  to  the  railroad  at  a  point 
where  the  public  road  crosses  the  track.  "At  this  point,  the 
horse  turned  up  the  track  of  defendant's  said  railroad, 
and  went  north  about  one  mile,  and  the  tracks  of  said  horse 
showed  that  it  was  running  this  distance  north  on  the  rail- 
road track;"  and  at  this  point,  about  one  mile  from  the  rail- 
19 
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road  crossing,  the  horse  was  struck  by  the  locomotive  oars  of 
the  defendant,  constituting  a  train  which  was  going  north, 
and  killed.  Under  these  facts,  if  the  escape  of  the  animal 
was  due  to  the  want  of  due  care  and  diligence  on  the  part  of 
the  owner,  his  negligence  was  not  the  proximate  cause  of  the 
injury,  and  will  not  defeat  his  right  to  recover  damages  which 
he  has  sustained  thereby.  In  principle,  it  must  be  wholly 
immaterial  whence  the  escape  was  effected,  whether  from  the 
inclosure  of  the  plaintiff,  or  from  the  cars  of  the  defendant, 
where  it  was  the  plaintiff's  duty  to  keep  the  animal  securely ; 
nor  is  it  important  whether  the  escape  was  negligent  merely, 
or  affirmatively  permissive.  However  the  horse  came  to  be 
at  large,  the  mere  fact  that  he  was  allowed  to  go  at  large 
was  not  the  direct,  moving  and  proximate  cause  of  his  death ; 
and  the  fact  of  negligence  vel  non  in  allowing  him  to  be  at 
large,  is  one  with  which  the  jury  had  no  concern,  since  no 
determination  of  that  issue  could  have  defeated  a  recovery 
on  the  one  hand,  or  increased  plaintiff ^s  damages  on  the 
other.  It  was  a  matter  beyond  the  issue,  in  other  words, 
and  the  court  properly  refused  to  submit  it  to  the  jury  in 
any  form.— /S.  &  N.  Ala.  E.  R.  Co.  v.  Williams,  60  Ala.  74; 
A.  G.  S.  R.  R.  Co.  V.  Jones,  71  Ala.  487;  A.  G.  S.  R.  R.  Co. 
V.  Mc Alpine,  71  Ala.  545. 

2.  The  animal  having  escaped  from  the  cai*s,  and  being 
at  large,  the  rights  of  the  owner  in  him,  and  to  be  compen- 
sated for  injuries  done  to  him  through  the  wrong  and  neg- 
ligence of  others,  were  precisely  the  same  as  if  the  contract 
of  shipment  from  Decatur  to  Montgomery  had  never  existed, 
and  the  horse  had  never  been  on  the  defendant's  train.  The 
measure  of  damages  was  the  full  value  of  the  property  de- 
stroyed. That  the  plaintiff  had  agreed,  in  the  contract  of 
affreightment,  to  claim  only  two  hundred  dollars  for  any  in- 
juries that  might  result  to  the  property  from  any  failure  of 
the  railway  company  to  discharge  and  perform  the  duties 
imposed  upon  it  by  that  contract,  can  exert  no  influence 
whatever  in  determining  the  amount  of  the  damages  to  which 
the  plaintiff  is  entitled  for  an  injury  in  no  wise  connected 
with,  or  growing  out  of  the  contract,  and  which  the  plaintiff 
seeks  to  recover  in  an  action,  not  upon,  or  for  a  violation  of 
the  terms  of  the  contract,  but  for  an  entirely  independent 
wrong  and  injury.  That  the  plaintiff,  in  that  contract,  and 
for  the  purposes  thereof,  agreed  that  two  hundred  dollars 
was  as  much  as  the  animal  wcw  reasonably  worth,  afforded 
some  evidence,  to  be  taken  in  connection  with  the  circum- 
Vol.  lxzzix. 


Digitized  by  CjOOQ IC 


9]  OF  ALABAMA.  291 

[Anonymous.] 

stances  under  which  the  contract  was  entered  into,  of  the 
vahie  of  the  horse;  and  for  this  purpose  it  was  admitted  by 
the  trial  court  The  court  below  very  properly,  we  think, 
declined  to  accord  to  this  contract  any  other  operation  in  the 
case  than  as  furnishing  some  evidence  of  an  admission  on  the 
part  of  the  plaintiff,  to  the  effect  that  the  animal  was  of  less 
value  than  that  claimed  in  this  action.  For  this  purpose  it 
was  competent,  but  it  did  not  estop  the  plaintiff  to  claim  as 
damages  whatever  the  jury,  on  all  the  evidence,  should  find 
to  be  the  real  value  of  the  property. 

3.  It  being  shown  that  the  animal,  while  on  the  railroad 
track,  was  killed  by  a  train  of  the  defendant,  the  burden  was 
on  the  defendant  to  acquit  itself  of  the  charge  of  negligence 
made  by  the  complaint;  and  the  rulings  of  the  court  to  this 
effect  were  free  from  error. — Code,  §§  1144,  1147;  Oa,  Pac. 
Railway  Co.  v.  Hughes,  87  Ala.  610;  S.  &  N.  Ala.  R.  R. 
Co,  V.  WiUiamSy  supra. 

Affirmed. 


Anonymous. 

Bill  in  Equity  for   Divorce,  by    Wije. 

1.  Physical  inca'pacityj  as  ground  of  divorce. — Incurable  physical  in- 
capacity to  enter  into  the  marriage  state,  as  a  statutory  ground  of 
divorce  (Code,  §  2322),  means  impotency,  or  physical  incapacity  to 
consummate  the  act  of  sexual  intercourse,  whether  proceeding  mtm 
physical  imperfection  or  malformation ;  but,  before  the  wife  can  obtain 
a  divorce,  on  the  ground  that  her  husband  is  thus  physically  incapac- 
itated by  reascm  of  the  abnormal  size  of  his  private  parts,  she  must 
Btibmit  to  an  examination  of  her  person  under  the  order  of  the  court, 
to  show  that  the  defect  is  not  on  her  part ;  and  the  husband  must  sub- 
mit to  an  examination  of  his  person,  in  order  that  the  court  nuiy  be 
satisfied  that  the  proceeding  is  not  consentive  and  collusive. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  by  the  wife,  and  sought  a 
divorce,  on  the  ground  that  the  abnormal  size  of  her  hus- 
band^s  private  parts  prevented  the  consummation  of  the  act 
of  sexual  intercourse  between  them.  The  parties  were 
married  on  the  8th  July,  1888,  and  the  bill  was  filed  on  the 
26th   September,  1888.     The    chancellor    overruled  a  de- 
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murrer  to  the  bill  for  want  of  equity,  and  his  decree  is  here 
assigned  as  error. 

EiOHARDSON  &  Steiner,  for  appellant 

Charles  Wilkinson,  contra. 

STONE,  C.  J.— The  averments  of  the  bill  in  this  case 
are  too  offensive  to  modesty  to  allow  their  publication  in  our 
reports.  But,  as  said  by  Lord  Stowell  in  Briggs  v.  Morgan, 
3  Phill.  325—1  Eccles.  Eep.  408— "Courts  of  law  are  not 
invested  with  the  powers  of  selection.  They  must  take  the 
law  as  it  is  imposed  on  them.  Courts  of  the  highest  juris- 
diction must  often  go  into  cases  of  the  most  odious  nature, 
where  the  proceeding  is  only  for  the  punishment  of  the 
offender.  Here,  the  claim  is  for  a  remedy,  and  the  court 
can  not  refuse  to  entertain  it  on  any  fastidious  notions  of  its 
own." 

Our  statute.  Code  of  1886,  §  2322,  declares  that  either 
party  to  a  marriage  is  entitled  to  a  divorce  from  the  bonds 
of  matrimony,  "when  the  other  was,  at  the  time  of  the  mar- 
riage, physically  and  incurably  incapacitated  from  entering 
into  the  marriage  state."  The  meaning  of  the  words, 
"physically  incapacitated,"  as  here  used,  is  substantially  the 
same  as  that  of  the  word  impotent,  frequently  met  with  in 
divorce  proceedings.  It  means  powerless,  or  wanting  in 
physical  power,  to  consummate  the  marriage.  Animal  desire 
between  the  sexes  is  one  of  the  incitements  to  matrimony, 
the  lawful  gratification  of  which  is  encouraged  and  protected 
alike  by  moral  sentiment  and  municipal  regulation.  Copula- 
tion, or  coition — the  act  of  gratifying  sexual  desire — is  the 
consummation  of  marriage,  inability  to  accomplish  which, 
when  it  proceeds  from  incurable  physical  imperfection,  or 
malformation,  is  precisely  what  our  statute  means  and  ex- 
presses, by  the  words  "physically  and  iiicurably  incapaci^ 
tated."  Barrenness,  however,  is  in  no  sense  the  synonym  of 
impotency.  We  consider  it  unnecessjuy,  at  this  stage  of 
this  case,  to  go  into  further  details.  1  Bishop  Mar.  &  Div. 
(6th  Ed),  ^322  to  338a,  inclusive,  treats  the  subject  at 
length,  and  collates  and  reviews  the  adjudged  cases.  We 
approve  his  statement  of  the  American  doctrine,  as  set  forth 
in  said  sections. — Devanbagh  v.  Devanbagh,  28  Amer.  Dec. 
443,  note.  «^     . 

The  chancellor  overruled  the  defendants  demurrer,  and 
Vol.  lxzziz. 
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his  motion  to  dismiss  the  bUl  for  want  of  equity;  and  the 
present  appeal  by  the  defendant  is  from  this  ruling.  It  is 
here  contended  that,  before  seeking  a  divorce,  complainant 
should  have  submitted  to  the  triennial  test,  sometimes  re- 
quired in  the  English  Ecclesiastical  Court.  That  being  a 
rule  of  the  canon,  and  not  of  the  common  law,  it  is  doubtful 
if  it  could  exert  any  influence  in  our  deliberations,  even  if 
uninfluenced  by  statute.  We  think,  however,  that  our  stat- 
ute forbids  us  to  consider  that  rule,  in  passing  on  this  stat- 
utory ground  of  divorce. 

It  is  contended  for  appellant,  that  the  averments  in  the 
present  bill  are  not  sufficiently  specific.  We  think  there  is 
nothing  in  this,  fdr  very  obvious  reasons.  We  know  not 
how  the  charges  could  be  made  more  definite. 

Questions  are  raised  on  the  form  of  relief,  and  on  the 
right  to  allow  the  amendment  to  the  bill,  which  was  made  in 
the  court  below.  There  is  nothing  in  these  objections. 
However  a  sentence  annulling  marriage  on  account  of  im- 
potency  may  have  been  classified  or  regarded  under  the 
canon  law,  such  marriages  were  not  absolutely  void.  They 
were  only  voidable  at  the  request  of  the  injured  party.  If 
not  annulled  by  judicial  sentence  during  the  life  of  the 
parties,  they  entailed  all  the  legal  consequences  of  a  valid 
marriage;  and,  until  such  sentence  of  annulment,  neither 
party  could  contract  other  marriage.  But  we  need  not 
pursue  this  inquiry.  Our  statute,  in  terms,  makes  it  a 
ground  for  divorce  from  the  bonds  of  matrimony,  and  that 
fixes  its  class  and  status  for  us. 

Is  the  malformation,  or  physical  incapacity  charged  in 
the  bill,  if  true,  sufficient  ground  for  divorce  ?  Can  we,  as 
matter  of  law,  or  of  indisputable  fact,  affirm  that  the  charge 
is  preposterous,  and  therefore  untrue?  Are  the  abnormal 
proportions,  which  are  charged,  impossible  in  the  nature  of 
things?  We  know  of  no  rule  of  law  or  logic,  by  which  we 
can  reach  such  conclusion.  We  hold  that  the  chancellor,  in 
his  decretal  order,  overruling  the  demurrer  and  refusing  to 
dismiss  the  bill,  did  not  err. 

The  briefs  of  counsel  give  evidence  of  diligent  research, 
and  they  furnish  no  adjudged  case,  in  which  the  malforma- 
tion here  complained  of  was  the  ground  of  complaint  We 
suppose  such  cases,  if  they  exist  at  all,  are  very  rare.  To 
authorize  the  relief  prayed,  the  proof  should  be  very  satis- 
factory, and  the  most  direct  which  the  nature  of  the  ques- 
tion is  susceptible  ol     The  complainant  must  be  required  to 
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snbiuit  her  person  to  examination  by  physicians,  or  mstroas 
skilled  in  such  matters,  to  be  appointed  by  the  chancellor; 
and  proof  of  such  examination,  by  the  persons  so  appointed, 
showing  that  the  fault  is  not  with  her,  must  be  made  an  in- 
dispensable condition  of  reliel  If  she  refuse  to  submit  to 
such  examination,  then  let  her  bill  be  dismissed. 

The  defendant  also  should  submit  to  a  skillful  examina- 
tion, as  a  condition  of  his  defense,  if  he  contests  the  com- 
plainant's right  to  reliel  But,  if  defense  is  not  made  as 
herein  indicated,  the  chancellor  should  scrutinize  the  testi- 
mony narrowly,  and  have  recourse  to  any  other  legal  means, 
with  a  view  of  ascertaining  if  the  proceedings  have  not  be- 
come consentive  and  collusive.  Finding  ^ch  to  be  the  case, 
relief  should  be  denied,  except  on  clear  proof  of  the  charge 
preferred  in  the  bill ;  namely,  that  for  the  reason  stated,  the 
defendant  '^was,  at  the  time  of  the  marriage,  physically  and 
incurably  incapacitated  from  entering  into  the  marriage 
state." 

Affirmed. 


Ala.  Great  Southern  Railroad  Co«  v. 
Thomas  <&  Sons, 

Action  by  Consignor  of  Cattle,  against  Railroad  Company 
as   Common  Carrier. 

1.  Liability  of  railroad  company  as  common  carrier;  delivery  to  con- 
necting road, — ^When  a  railroad  compaDy,  or  other  common  carrier,  re- 
ceives goods  consigned  beyond  the  terminus  of  its  own  road,  under  an 
agreement  to  deliver  them  to  a  connecting  line,  the  contract  imposes, 
not  only  the  duty  to  carry  safely  over  its  own  road,  but  also  to  safely 
deliver  to  the  next  connecting  carrier. 

2.  Same. — ^The  liability  of  the  first  carrier,  in  such  case,  does  not 
necessarily  terminate  with  the  arrival  of  the  goods  at  its  own  terminal 
depot,  when  there  is  a  further  duty  to  carry  the  goods  over  an  inter- 
mediate short  line  between  its  own  terminal  depot  and  the  other  con- 
necting road,  especially  when  the  intermediate  short  line  is  a  part  of 
its  own  road. 

3.  Same;  instructions  of  shipper. — In  undertaking  to  forward  goods 
beyond  the  terminus  of  his  own  route,  the  carrier  is  bound  to  obey  all 
reasonable  instructions  of  the  shipper,  or  consignor,  not  in  conflict  with 
the  terms  of  the  contract  between  them ;  and  if  the  goods  are  lost  in 
consequence  of  his  disregard  of  such  instructions,  he  is  liable  for  their 
value,  although  the  loss  occurred  in  the  possession  of  another  carrier,  < 
or  another  person. 

4.  Same;  special  stipulations  limiting  liability,'-- A  common  carrier 
Vol,  lxzxiz. 
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can  not,  by  special  contract,  so  limit  his  liability  as  to  evade  responsi- 
bility for  injuries  caused  by  the  negligence  of  his  own  servants,  such 
contract  being  contrary  to  public  policy. 

5.  Same;  extent  of  liability  — Except  so  far  as  limited  by  valid 
special  contract,  a  common  carrier  is  an  insurer  against  ail  losses,  ex- 
cept those  caused  by  the  act  of  God,  the  t)ublic  enemy,  or  contributory 
negligence  on  the  part  of  the  consignor. 

6.  Same;  as  forwarding  agent  of  consignor, — So  far  as  the  carrier  acts 
as  the  forwarding  agent  of  the  consignor,  undertaking  to  have  the  goods 
forwarded  by  a  connecting  line,  he  is  liable  only  as  bailee  for  the  exer- 
cise of  ordinary  care — that  is,  such  care  as  persons  of  ordinary  prudence 
exercise  in  reference  to  their  own  property. 

7.  Bill  of  lading;  construed  against  carrier, — A  bill  of  lading,  ^tven 
by  a  carrier  for  the  safe  transportation  and  delivery  of  goods,  will  be 
construed  most  strongly  against  him,  and  in  favor  of  the  shipper,  in 
every  case  of  doubt. 

«.  Changing  cattle  to  other  cars. — ^The  defendant  railroad  company 
having  received  cattle  for  transportation  over  its  own  road,  and  safe 
delivery  at  it*«  terminus  to  a  connecting  road,  and  having  transferred 
them,  at  its  terminus,  to  cars  furnished  by  the  connecting  road,  was 
bound  to  permit  the  consignor  (plaintiff)  to  put  the  cars  in  proper  con- 
dition for  the  safe  transportation  of  the  cattle,  as  he  had  agreed  to  do, 
or  to  have  that  duty  performed  by  its  own  servants  with  reasonable 
care  and  diligence,  providing  suitable  bedding,  necessary  partitions, 
&c.,  and  avoiding  undue  crowding  of  the  animals  in  the  cars;  and  the 
injury  to  the  cattle  resulting  from  the  negligent  performance  of  this 
doty  by  defendant's  servants,  after  plaintiff  had  offered  to  discharge 
it  himself,  the  defendant  is  liable. 

9.  Same;  conversation  between  plaintiff  and  depot-agent;  authority  of 
agent, — ^In  such  case,  it  is  competent  for  the  plamtiff  to  prove  that,  on 
the  arrival  of  the  cars  at  the  defendant's  terminus,  he  asked  the  depot- 
agent  if  the  cattle  were  to  be  transferred  to  other  cars,  as  he  desired  to 
superintend  the  transfer  and  preparation  of  the  cars,  and  was  told  by 
the  agent  that  no  transfer  would  be  made ;  that  the  cattle  were  after- 
wards transferred  during  his  temporary  absence,  and  that  he  then  noti- 
fied the  agent,  if  any  injurv  resulted  from  the  improper  transfer  or 
preparations,  he  would  hold  the  defendant  liable  for  it.  As  to  these 
matters,  the  agent  was  acting  within  the  scope  of  his  authority  and 
duties,  and  the  evidence  tends  to  show  an  offer  by  plaintiff  to  perform 
the  duties  imposed  on  him  by  the  contract. 

10.  Action  against  corporation,  foreign  or  domestic, — The  Alabama 
Great  Southern  Railroad  Company  being  a  domestic  corporation,  sn 
action  may  be  maintained  against  it  here,  to  recover  damages  for  in- 
juries to  cattle  transported  over  its  road  under  a  contract  made  in  Ala- 
bama, although  the  injury  occurved  at  Meridian,  Mississippi,  the 
terminus  of  its  road. 

11.  Amendment  of  complaint;  statute  of  limitations, — The  gravamen 
of  the  original  complaint,  m  an  action  against  a  railroad  company  as  a 
common  carrier,  being  the  injury  to  plaintiff's  cattle  by  the  alleged 
negligence  of  the  defendant's  servants  in  their  transportation  over  its 
road,  or  in  the  failure  to  deliver  them  safely  to  the  connecting  road,  as 
stipulated  in  the  bill  of  lading;  amendments  may  be  allowed,  correct- 
ing a  misdescription  of  the  contract,  as  to  agreed  point  of  destination  of 
the  cattle,  or  otherwise  curing  an  imperfect  statement  of  the  same  sub- 
ject-matter, or  stating  tacts  which  more  clearly  show  the  negligence 
complained  of,  or  otherwise  altering  the  grounds  of  recovery,  or  varying 
the  allegations  as  to  the  mode  in  which  the  defendant  has  violated  its 
duties  growing  out  of  the  contract ;  and  the  statute  of  limitations  can 
not  be  pleaded  to  such  amendments. 


Digitized  by  CjOOQ IC 


296  SUPREME  COURT  [Nov.  Term, 

[Ala.  Great  Southern  R.  R.  Co.  v.  Thomas  &  Sons.  J 

Appeal  from  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  Sam.  H.  Spbott. 

This  action  was  brought  by  E.  R.  B.  Thomas  &  Sons, 
suing  as  partners,  against  the  appellant  railroad  company, 
as  a  common  carrier,  to  recover  damages  for  injuries  to  a 
lot  of  cattle  which  were  received  for  transportation  over  the 
defendant's  road,  at  Epes'  Station,  and  injured  before  they 
reached  their  destination  by  the  alleged  negligence  of  the 
defendant's  servants;  and  was  commenced  on  the  27th 
April,  1887.  The  bill  of  lading,  or  contract,  for  the  trans- 
portation of  the  cattle,  was  dated  April  29th,  1886,  and 
stated  that  the  plaintiff  had  shipped  the  cattle,  'H;o  be  car- 
ried by  the  Ala.  Great  Southern  Railroad  Company,  from 
Epes'  to  Meridian,  both  points  on  the  line  of  its  own  road," 
and  by  it,  as  agents  of  shippers,  to  be  forwarded  to  O.  C. 
Thomas  at  New  Orleans,  on  the  same  terms  as  this  contract;'^ 
and  it  contained  a  further  stipulation,  that  ''the  shipper 
hereby  agrees  to  load,  unload,  feed,  water,  and  take  all 
proper  care  of  said  stock." — See  the  former  report  of  the  case 
(83  Ala.  343-*48),  where  the  contract  is  set  out  in  full. 
The  original  complaint  alleged  that  the  cattle  were  received 
by  the  defendant  as  a  common  carrier,  at  Epes'  Station,  to 
be  delivered  to  Oscar  C.  Thomas  at  New  Orleans,  for  a  re- 
ward; that  they  were  bruised  and  injured  while  in  charge 
of  the  defendant,  and  en  route  to  their  destination ;  and  that 
the  defendant  "was  guilty  of  negligence  in  reference  to  said 
cattle  in  this:  that  it  failed  to  provide  bedding,  and  parti- 
tions in  the  cars,  and  crowded  too  many  cattle  into  one  car," 
by  reason  whereof  said  cattle  were  greatly  injured.  An 
amendment  of  the  complaint  was  filed  October  27th,  1887, 
and  allowed  without  objection,  as  the  judgment-entry  now 
recites,  which  alleged  that  the  defendant  "took  the  cattle 
from  the  cars  in  which  they  were  loaded  at  Epes'  Station, 
and,  while  they  were  en  route  to  their  destination,  put  them 
in  other  cars,  without  the  knowledge  or  consent  of  plaintiffs, 
which  said  cars  were  without  bedding  or  partitions,  and 
therefore  in  an  unfit  condition  for  shipping  cattle;  and  in 
making  said  change,  crowded  too  many  cattle  into  one 
car,"  &c. 

On  the  former  appeal,  as  the  report  shows,  the  judgment 
was  reversed,  and  the  cause  remanded,  on  the  ground  that 
there  was  a  fatal  variance  between  the  averments  of  the 
complaint  and  the  proof.  After  the  remandment  of  the 
cause,  an  amendment  of  the  complaint  was  allowed  by  the 

Vol.  lzxzix. 
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court,  without  objection,  by  striking  out  the  words,  "to  be 
delivered  to  Oscar  C.  Thomas  at  New  Orleans,  Louisiana," 
and  inserting  the  words,  "to  be  carried  by  the  defendant  to 
]U!eridian,  IMiississippi,  and  by  defendant  delivered  to  a  con- 
necting line  of  road,  for  transportation  to  Oscar  C.  Thomas, 
at  New  Orleans,  Louisiana."  Another  amendment  was 
allowed  by  the  court,  against  the  objection  of  the  defendant, 
which  is  in  the  form  of  an  additional  count,  and  is  called 
indiflFerently  "the  5th  count"  and  "the  5th  amendment" 
This  count  claimed  $150  as  "damages  done  by  defendant  to 
certain  cattle  of  plaintiflPs',  to-wit,  twelve  head  of  cattle,  re- 
ceived under  a  contract  of  shipment  by  defendant  as  a  com- 
mon carrier,  from  plaintiffs,  at  Epes'  Station,  Alabama,  on 
the  29th  April,  1886,  to  be  carried  by  defendant  as  a  com- 
mon carrier,  for  a  reward,  to  ]!kleridian,  Mississippi,  and  by 
said  defendant  delivered  to  a  connecting  line  of  road,  to  be 
forwarded  to  O.  C.  Thomas,  at  New  Orleans."  The  count 
alleged  that,  "under  said  contract,  it  was  defendant's  duty, 
as  a  common  carrier,  to  transport  said  cattle  safely  over  its 
own  line  of  road,  and  to  deliver  the  same  safely  and  prop- 
erly to  said  connecting  line;"  that  defendant  "did  not  trans- 
port said  cattle  safely  over  its  own  line,  and  did  not  deliver 
them  safely  and  properly  to  said  connecting  line,  but  failed 
to  do  so  in  this:  that  while  said  cattle  were  in  defendant's 
.charge,  and  on  defendant's  road,  at  Meridian,  Mississippi, 
the  defendant  transferred  said  cattle. to  other  cars  than  those 
in  which  they  had  been  originally  placed  at  Epes'  Station, 
and  in  transferring  them  put  too  many  cattle  into  one  car, 
and  failed  to  partition  and  bed  said  cars,  so  that  said  cattle 
were  not  in  a  safe  and  proper  condition  for  delivery  under 
said  contract  of  shipment  to  said  connecting  line,  and  de- 
livered said  cattle  to  said  connecting  line,  to-wit,  the  Mobile 
and  Ohio  Bailroad  line,  in  said  cars  while  in  said  unsafe  and 
improper  condition  as  to  the  bedding  and  partitions,  to  be 
forwarded  as  aforesaid;"  "that  the  transferring  of  said  cattle 
to  other  cars,  in  the  manner  aforesaid,  and  with  said  cars  in 
said  condition  as  to  bedding  and  partitions,  was  a  breach  of 
said  contract  of  shipment,  and  was  an  act  of  neglect  of  duty 
on  the  part  of  said  defendant,"  and  that  the  cattle  were 
greatly  injured  "by  reason  of  said  unsafe  and  improper  de- 
livery." 

The  defendant  objected  to  the  allowance  of  this  amend- 
ment, specifying  ten  separate  grounds  of  objection;  and  his 
objections  being  overruled,  be  demurred  to  the  amended  count 
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on  the  same  grounds,  which  were  in  substance,  (1)  that  it 
was  a  departure  from  the  original  complaint;  (2)  that  it 
showed  no  cause  of  action  against  the  defendant,  but  showed, 
on  the  contrary,  that  defendant  had  performed  its  full  duty 
when  the  cattle  were  safely  delivered  to  the  connecting  road 
at  Meridian;  (3)  that  the  negligence  complained  of  occurred 
in  Mississippi,  and  beyond  the  limits  of  Alabama;  (4)  that 
it  showed  no  authority  on  the  part  of  defendant's  agents  or 
servants  to  transfer  and  reload  the  cattle  as  alleged;  (5)  that 
the  damage  was  too  remote,  and  was  not  the  natural  and 
proximate  result  of  the  negligence  complained  of.  The  court 
overruled  the  objections  and  the  demurrer,  and  the  defend- 
ant then  pleaded  the  statute  of  limitations  of  one  year  to  the 
amended  (or  5th)  count;  to  which  plea  the  court  sustained  a 
demurrer,  and  the  cause  was  tried  on  issue  joined  on  the 
plea  of  "the  general  issue." 

On  the  trial,  the  plaintiffs  proved  and  offered  in  evidence 
the  bill  of  lading,  or  written  contract  for  the  transportation 
of  the  cattle,  and  introduced  O.  C.  Thomas  as  a  witness,  who 
was  one  of  the  plaintiffs.  Said  Thomas  testified,  "that  he 
prepared  the  cars  at  Epes'  Station  to  receive  the  cattle,  by 
properly  bedding  them,  and  putting  in  necessary  partitions, 
and  himself  loaded  the  cattle  in  them ;  that  they  were  prop- 
erly loaded,  and  went  through  to  Meridian  with  dispatch  and 
safety,  witness  going  with  them  on  the  same  train'' ;  also, 
"that  when  he  reached  Meridian,  he  saw  Eeeder,  who  was 
defendant's  depot-agent  there,  and  asked  him  if  he  was  going 
to  have  the  cattle  unloaded  and  put  into  other  cars,  for  ship- 
ment over  the  Mobile  &  Ohio  road,  which  connected  with 
defendant's  line  on  the  way  to  New  Orleans;  that  Reeder  re- 
plied that  he  would  not,  but  would  have  the  trucks  of  the 
cars  changed,  so  as  to  fit  the  guage  of  the  Mobile  &  Ohio 
track;  that  he  told  Eeeder  he  did  not  want  the  cattle  taken 
out  and  put  into  other  cars,  and,  if  there  was  unloading  and 
reloading  to  do,  he  wanted  to  attend  to  it  himself;  that  he 
went  off  to  get  his  supper,  on  Eeeder's  saying  that  the  cattle 
would  not  be  changed  to  other  cars,  leaving  the  two  cars  of 
cattle  standing  at  defendant's  station ;  that  on  his  return,  be- 
tween nine  and  ten  o'clock  that  night,  he  saw  that  his  cattle 
had  been  put  into  other  cars  in  his  absence,  and  the  cars 
containing  them  were  then  being  switched  from  defendant's 
station  to  the  Mobile  &  Ohio  road" ;  that  he  asked  Eeeder 
why  this  was  done,  who  replied  that  he  could  not  get  trucks 
from  the  M.  &  O,  road,  and  therefore  transferred  the  cattle 
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to  cars  fnmished  by  that  road;  and  that  he  then  told  Beeder, 
^4f  any  damage  happened  to  the  cattle,  he  would  hold  the 
A.  6.  S.  K  B.  Oompsny  reeponsibla"  To  each  part  of  ibe 
testimony  of  this  witness,  as  to  his  conversation  with  Eeeder, 
and  to  the  entire  conversation,  the  defendant  objected,  and 
duly  excepted  to  its  admission.  The  witness  further  testified, 
that  he  went  down  to  the  cars  in  which  the  cattle  were,  "in 
company  with  some  gentlemen  sent  with  him  by  Beeder, 
and  fonnd  that  the  cars  were  not  properly  loaded" ;  that  he 
then  attempted  to  remedy  the  defects,  but  could  not  do  so 
for  want  of  necessary  materials ;  that  the  cars  were  unfit  for 
the  shipment  of  cattle,  for  want  of  proper  bedding  and  par- 
titions, and  too  many  cattle  were  crowded  into  oHe  car;  that 
the  cattle  were  uninjured  when  they  left  Meridian,  but  were 
badly  damaged  before  they  reached  Mobile,  to  the  amount  of 
$150;  and  that  this  damage  resulted  from  the  improper 
crowding  of  the  animals,  and  from  the  want  of  necessary 
bedding  and  partitions.  The  defendai\t  introduced  evidence 
tending  to  impeach  the  testimony  of  Thomas  as  to  the  con- 
dition of  the  cars  into  which  the  cattle  were  transferred,  and 
his  dissatisfaction  with  what  had  been  done ;  but  no  question 
is  raised  on  this  evidence. 

The  above  being  "all  the  evidence  in  the  case,"  the  de- 
fendant requested  ten  charges  in  writing,  duly  excepting  to 
their  refusal  The  first  five  charges  were  general  charges 
on  the  evidence,  denying  the  plaintiffs  right  to  recover  un- 
der the  original  complaint,  under  any  one  of  the  amendments, 
or  under  the  entire  complaint  as  amended;  and  the  others 
were  as  follows:  (6.)  "If  the  cattle  were  properly  carried 
from  Epes'  Station  to  Meridian,  then,  though  there  may 
have  been  negligence  on  the  part  of  the  defendant's  servants 
in  forwarding  them  from  Meridian  by  the  connecting  carrier, 
such  negligence  would  not  entitle  plaintiffs  to  recover  in  this 
action."  (7.)  "Under  the  contract  in  this  case,  the  defend- 
ant is  not  liable  for  the  manner  in  which  the  cattle  were 
loaded  in  the  cars,  for  shipment  from  Meridian  on  the  Mobile 
&  Ohio  railroad,  nor  for  the  character  of  the  cars  furnished 
by  said  M.  &  O.  road  for  their  shipment."  (8.)  "The 
liability  of  the  defendant  as  common  carrier  ceased  when  it 
safely  carried  the  cattle  to  Meridian,  and  for  its  acts  in  for- 
warding them  from  Meridian  it  is  liable  only  as  agent  of  the 
shipper,  which  liability  can  not  be  enforced  in  this  action." 
(9.)  "Plaintiffs'  counsel  insists  that,  under  the  contract,  it 
was  the  duty  of  Thomas  to  unload  and  load  at  Meridian,  and 
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that  Reeder,  as  defendant's  agent,  had  it  done  against  the 
protest  of  Thomas,  and  upon  his  own  promise  not  to  have  it 
done,  and  in  the  absence  of  Thomas,  and  without  his  knowl- 
edge. The  court  charges  you  that,  if  such  were  the  duties 
of  Thomas,  and  he  was  prevented  from  discharging  them  by 
Reeder  as  such  agent,  then  defendant  is  not  responsible,  in 
this  action,  for  the  acts  of  Reeder  in  that  regard."  (10.) 
'*The  evidence  in  this  case  shows  that  the  negligence  com- 
plained of  was  done  in  forwarding  the  cattle  from  Meridian, 
and  not  as  a  carrier  under  the  contract." 

The  assignments  of  error,  18  in  number,  embrace  all  the 
rulings  of  the  court  on  the  pleadings  and  evidence,  and  the 
refusal  of  the  several  charges  asked. 

Judge  &  DeGraffenreid,  for  appellant. 

Altman  a  Patton,  contra, 

SOMERVILLE,  J. — The  suit  is  for  damages  claimed  by 
the  owner  and  shipper  of  certain  cattle,  for  injury  to  the 
animals,  which  is  alleged  to  have  been  the  result  of  the  de- 
fendant's negligence,  growing  out  of  a  violation  of  duty,  im- 
posed by  the  contract  of  shipment.  The  agreement  of  the 
railroad  was  to  receive  the  cattle  at  Epes'  Station,  in  this 
State,  and  to  transport  them  to  Meridian,  each  of  these  points 
being  on  its  own  line,  and,  as  agent  of  the  shipper,  to  for- 
ward the  animals  from  the  latter  place  to  New  Orlean&  The 
shipper  agreed  to  load,  unload,  and  take  proper  care  of  the 
cattle,  while  in  transitu.  The  contract,  also,  attempts  to 
limit  the  defendant's  liability  to  injuries  caused  by  **gro88 
or  wanton  negligence,"  and  to  that  of  a  mere  forwarding 
agent  of  the  shipper  in  the  matter  of  delivering  the  cattle  to 
the  next  connecting  line. 

The  complaint  was  amended  several  times,  and  some 
questions  are  raised,  both  by  demurrer  and  plea,  as  to  the 
legality  of  these  amendments  as  properly  coming  within  the 
lis  pendens,  and  the  effect  of  the  statute  of  limitations  which 
was  interposed  as  a  defense  to  them.  Before  considering 
these  points,  we  formulate  the  following  principles,  as 
governing  some  of  the  most  important  issues  involved  in  the 
case: 

1.     Where  a  railroad,  or  other  common  carrier,  receives 
goods  consigned  beyond  the  terminus  of  its  own  road,  with 
the  agreement  to  deliver  to  a  connecting  line,  the  contract  of 
Vol.  lzxxiz. 
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shipment  imposes  not  only  the  duty  to  transport  safely  over 
its  own  road,  but  to  safely  deliver  to  the  next  connecting 
carrier.  The  duty  assumed,  in  other  words,  is  both  to  safely 
carry,  and  to  safely  deliver. —  Wells  v.  Thomas,  72  Amer. 
Dec.  228,  note  pp.  236-237;  Aki.  Or.  So.  R.  R.  Co.  v. 
Thomas,  83  Ala.  343. 

2.  In  such  case,  the  liability  of  the  first  road,  or  carrier, 
does  not  necessarily  terminate  with  the  arrival  of  the  goods 
at  its  own  terminal  depot,  although  its  responsibility  as  car- 
rier may  terminate  there,  if  there  is  no  further  duty  of  car- 
riage in  order  to  make  the  connection  with  the  other  road 
over  which  the  goods  are  to  be  transported.  If  there  be  any 
duty  to  carry  the  goods  over  an  intermediate  short  line,  con- 
necting its  own  terminal  depot  with  the  other  connecting 
road,  in  order  to  complete  the  act  of  delivery,  its  liability  on 
the  intermediate  line  obviously  is  that  of  a  carrier,  and  not 
of  a  forwarder,  especially  if  this  line  be  a  part  of  its  own 
ToeA.—Qoold  v.  Chapin,  20  N.  Y.  259;  75  Amer.  Dec.  398. 

3.  The  carrier,  in  undertaking  to  forward  goods  beyond 
the  terminus  of  its  own  route,  is  bound  to  obey  all  reason- 
able instructions  of  the  shipper,  or  consignor,  not  in  conflict 
with  the  terms  of  the  contract  of  shipment ;  and  if  he  disre- 
gard such  instructions,  and  the  goods  be  lost  by  reason  of 
this  act  of  negligence,  he  will  be  liable  for  their  value, 
although  the  loss  may  occur  in  the  possession  of  another 
carrier,  or  person. — Johnson  v.  N.  Y.  Central  Trans.  Co., 
88  Amer.  Dec.  416.  "If,  in  forwarding,  shipments  are  made 
in  a  manner  prohibited  by  the  sender,  the  carrier  so  forward- 
ing is  liable  as  an  insurer  for  the  safe  delivery  of  the  articles 
so  sent" — lb.  418,  and  cases  cited  in  note;  McGhee  v.  Cam- 
den  R.  R.  Co.,  45  N.  Y.  514. 

4.  The  carrier  can  not  limit  his  liability,  so  as  to  evade 
responsibility  for  injuries  which  may  occur  through  the  neg- 
ligence of  his  own  servants — such  contract  being  deemed 
contrary  to  public  policy. — Ala.  Or.  So.  R.  R.  Co.  v. 
Thomas,  83  Ala.  343;  3  Brick.  Dig.  119,  §  39,  and  cases 
cited. 

5.  The  liability  of  a  common  carrier,  except  so  far  as 
lawfully  limited  by  special  contract,  is  that  of  an  insurer 
against  all  losses,  except  those  occasioned  by  the  act  of  God, 
the  public  enemy,  or  the  contributory  negligence  of  the  con- 
signor.—!/. &N.  R.  R.  Co.  V.  McOuire,  79  Ala.  395;  Ala. 
Or.  So.  R.  R.  Co.  v.  Utile,  71  Ala.  611;  L.  &  N.  R.  R.  Co. 
V,  Sherwood,  84  Ala.  178. 
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6.  In  BO  far  as  the  •carrier  acts  as  a  mere  forwarder, 
assuming  as  agent  of  the  consignor  to  have  the  goods  for- 
warded by  a  connecting  line,  he  is  liable  only  as  bailee  for 
the  exercise  of  ordinary  care,  or  such  care  as  persons  of  or- 
dinary prudence  exercise  in  reference  to  their  own  property 
under  like  circumstances. — Baltimore  R.  R.  Go.  v.  Schu- 
macker,  96  Amer.  Dec.  510;  Hooper  v.  Wells,  85  lb.  211; 
Story  on  Bailments,  sec.  444. 

7.  In  construing  a  bill  of  lading  given  by  the  carrier  for' 
the  safe  transportation  and  delivery  of  goods  shipped  by  a 
consignor,  the  contract  will  be   construed   most   strongly 
against  the  carrier,  and  favorably  to  the  consignor,  in  case 
of  doubt  in  any  matter  of  construction. 

8.  In  the  present  case,  the  duty  imposed  upon  the  de- 
fendant railroad  was  not  only  to  carry  the  cattle  safely  from 
Epes'  Station  to  its  depot  at  Meridian,  but  to  deliver  them 
safely  for  transportation  to  the  agents  of  the  connecting 
road.  It  is  immaterial  whether  the  cattle  were  delivered  in 
the  original  cars  in  which  they  were  stored,  belonging  to 
defendant's  road,  or  in  cars  furnished  by  the  connecting 
road.  If  the  defendant  accepted  such  cars,  and  had  the  cat- 
tle transferred  to  them  for  shipment,  preparatory  to  delivery 
to  the  connecting  road,  the  duty  devolved  on  its  agents  to 
do  one  of  two  things:  (1)  to  permit  the  consignor,  Thomas, 
to  put  the  cars  in  proper  condition  to  safely  transport  the 
cattle,  as  he  had  agreed  to  do;  or  (2)  to  itself  perform  this 
duty  with  reasonable  care  and  diligence.  This  duty  included, 
as  the  evidence  tends  to  show,  the  act  of  providing  suitable 
bedding  for  the  cars,  partitions  to  keep  the  cattle  apart,  and 
the  exercise  of  proper  care  in  not  unduly  crowding  the  ani- 
mals together  in  too  great  numbers  in  any  one  car. 

The  defendant's  depot  agent  at  Meridian,  Eeeder,  attended 
to  the  matter  of  transferring  the  cattle.  The  Alabama 
Great  Southern  Bailroad,  and  the  Mobile  &  Ohio  Railroad 
to  which  the  cattle  were  delivered,  connected  with  each  other 
at  a  union  depot,  in  the  town  of  Meridian,  where  the  roads 
intersected  or  crossed.  The  freight  depots  of  the  two  con- 
necting roads  were  each  about  a  quarter  of  a  mile  from  the 
Union  depot,  or  crossing.  The  intermediate  line  of  deliv- 
ery was,  therefore,  a  half  mile  in  length — connecting  the 
two  freight  depots. 

9.  The  conversation  between  the  plaintiflF  and  Boeder, 
to  which  objection  was  taken  by  the  appellant,  was  perfectly 
competent,  to  prove  that  the  plaintiff  had  used  all  proper 
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diligence  in  seeking  to  perform  his  part  of  the  shipping  con- 
tract, as  to  taking  due  care  of  the  stock,  and  that  the  defend- 
ant's agent  had  relieved  him  of  the  duty  of  bedding  cars, 
and  otherwise  preparing  them  for  shipping  the  cattle.  That 
this  was  within  the  scope  of  the  agent's  authority  there  can 
be  no  doubt.  The  authority  to  keep  the  cattle  in  the  orig- 
inal cars,  or  transfer  them  to  others  furnished  by  the  Mobile 
&  Ohio  road,  involved  by  implication  the  duty  to  put  the 
cars  in  suitable  condition  for  this  transfer,  or  else  to  allow 
the  plaintiff  to  do  so  under  his  contract. — East  Tenn.,  Va, 
&  Go.  R.  R.  Co,  V.  Johnston,  75  Ala.  596. 

The  evidence  scarcely  admits  of  more  than  one  reasonable 
inference  as  to  the  cause  of  the  injury  to  the  cattle.  This 
injury  was  obviously  the  result  of  the  negligent  manner  in 
which  the  cattle  were  placed  in  the  cars — the  failure  to  fur- 
nish bedding  and  partitions,  and,  perhaps,  the  act  of  over- 
crowding the  cattle  in  one  of  the  cars.  Such  injury  was  of 
a  kind  likely  to  happen  in  the  ordinary  course  of  things, 
and  was  therefore  the  natural  and  proximate  consequence  of 
the  negligence  complained  of,  in  the  absence  of  some  inter- 
vening cause  which  may  have  produced  it.  The  duty  thus 
violated  by  the  defendant,  was  the  duty  to  deliver  the  cattle 
in  a  safe  condition  to  be  transported  by  the  connecting 
road — this  having  been  undertaken  by  the  defendant  under 
circumstances  to  relieve  the  plaintiff  of  such  obligation. 
There  was  no  duty  on  the  connecting  road  to  do  more  than 
to  transport,  and  this  it  did.  It  was  under  no  liability  for 
failing  to  take  care  of  the  stock  during  the  period  of  trans- 
portation. 

The  evidence  further  tends  to  show  that  the  plaintiff  did 
all  in  his  power  to  avert  the  damage  which  resulted  from  the 
negligence  in  question,  and  hence  no  act  of  contributory 
negligence  can  be  imputed  to  him.  In  this  view  of  the  case, 
all  of  the  charges  requested  by  the  defendant  were  properly 
refused. 

10.  This  is  manifestly  not  a  suit  for  a  tort  perpetrated 
by  a  foreign  Corporation  in  another  State,  based  on  a  viola- 
tion of  duty  growing  out  of  a  contract  made  in  such  foreign 
jurisdiction,  as  was  the  case  of  Central  R,  R,  &  B,  Co,  v, 
Carr,  76  Ala.  388;  52  Amer.  Rep.  339.  The  defendant  is  a 
domestic  corporation,  and  the  contract  made  the  basis  of  the 
alleged  breach  of  duty  was  also  made  in  this  State,  There 
can  be  no  doubt  of  the  proposition,  therefore,  that  the  courts 
of  this  State  have  jurisdiction  of  the  case  made  by  the  plead- 
ings and  evidence. 
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11.  As  to  the  rulings  of  the  court  on  the  pleadings,  we 
may  observe  that  we  discover  no  error.  The  various  amend- 
ments allowed  to  the  complaint  do  not,  in  our  opinion,  intro- 
duce a  new  cause  of  action  different  &om  that  stated  in  the 
original  count  of  the  complaint.  The  gravamen  of  the 
action  is  an  injury  caused  to  twelve  head  of  cattle  shipped 
by  the  plaintiff  on  the  defendant's  railroad,  on  April  29th, 
1886,  which  injury  was  alleged  to  be  the  result  of  the  de- 
defendant's  negligence.  The  several  amendments  each 
make  a  case  based  on  some  alleged  violation  of  duty  grow- 
ing out  of  the  undertaking  to  ship  these  same  cattle.  They 
may  correct  a  misdescription  of  the  contract,  as  to  the  agreed 
point  of  destination  of  the  cattle,  or  otherwise  cure  an  im- 
perfect statement  of  the  same  subject-matter,  or  add  new 
averments  of  facts,  more  clearly  showing  the  negligence 
complained  of,  or  otherwise  altering  the  grounds  of  recovery, 
or  varying  the  alleged  mode  in  which  the  defendant  has 
violated  his  duties  growing  out  of  the  agreement  embraced 
in  the  bill  of  lading ;  but  they  go  no  further.  The  identity 
of  the  matter  upon  which  the  suit  is  founded,  is  fully  pre- 
served. The  amendments  all  fall  within  the  lis  pendens 
proper,  and  only  subserve  the  purpose  of  accomplishing  sub- 
stantial justice  between  the  parties,  and  of  deciding  the 
pending  controversy  on  its  real  and  true  merits.  This  is 
the  main  design  of  all  statutes  allowing  amendments  to 
pleadings.  The  statute  of  limitations  of  one  year  was,  for 
these  reasons,  no  sufficient  answer  to  the  new  counts  added 
to  the  complaint  by  way  of  amendment. — Ala.  Gr,  So,  R. 
R.  Co.  V.  Chapman,  83  Ala.  453;  Stevenson  v.  Mudgett^ 
34  Amer.  Dec.  155,  and  wo/epp.  158-160;  Dotcling  v.  Black' 
man,  70  Ala.  303;  Long  v.  Patterson,  51  Ala.  414;  Albright 
v.  Mills,  86  Ala.  324. 

The  assignments  of  error  not  particularly  considered  are, 
in  our  judgment,  not  well  taken. 

We  discover  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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Birmingham  Mineral  Railroad  Co.  v. 

Smith. 

statutory  Proceeding  for  Condemnation  of  Eight  of  Way. 

1.  Assessment  for  taxation  as  evidence  of  value, — The  valaation  of 
land  by  the  tax-assessor  for  the  purpose  of  taxation,  in  which  the 
owner  does  not  participate,  is  not  admissible  as  evidence  of  value,  in 
a  statutory  proceeding  to  condemn  a  right  of  way  through  it;  but  a 
valuation  by  the  owner  himself,  returned  to  the  assessor  under  oath, 
though  not  conclusive  on  h>m,  is  admissible  as  evidence  of  value,  and 
not  merely  to  discredit  his  testimony,  on  the  trial  of  the  condemnation 
proceedings  a  few  weeks  afterwards. 

Appeal  from  the  City  Court  of  Birmingham. 
Tried  before  the  Hon.  H.  A.  Shabpe. 

Hewitt,  Walker  &  Pobter,  for  appellant 

W.  C.  Ward,  contra. 

CLOPTON,  J. — In  a  proceeding  instituted  by  appellant 
to  condemn  a  right  of  way  over  the  land  of  appellee,  and  to 
determine  the  compensation  to  which  he  is  entitled,  the 
former  introduced  in  evidence  the  assessment  rendered  by 
the  latter  to  the  tax-assesor,  sworn  to  by  him,  in  which  the 
land  in  question  was  listed,  and  its  value  estimated  at  $3,400 
for  taxation  for  the  year  1888.  Appellee  testified,  that  the 
tract  of  land  was  worth,  at  the  time  the  award  of  compensa- 
tion was  made,  in  December,  1887,  by  the  commissioners 
appointed  by  the  judge  of  probate,  and  at  the  time  of  the 
trial,  one  thousand  dollars  per  acre;  the  tract  containing 
thirty-four  acres.  The  valuation  in  the  assessment  was  made 
as  of  the  first  day  o(  January,  1888. 

The  sole  question  in  the  case  arises  on  the  following 
charge  given  by  the  court  at  the  instance  of  the  appellee: 
"The  tax  assessment  oflPered  in  evidence  in  this  case  can  have 
no  effect,  except  to  discredit  the  defendant.  Smith,  as  a  wit- 
ness in  this  case.'^  The  charge,  in  effect,  declares  that  the 
land-owner^s  sworn  valuation  of  the  land  for  the  purpose  of 
taxation  is,  in  condemnation  proceedings,  incompetent  as  in- 
dependent evidence  of  value,  and  limits  its  effect  to  the  pur- 
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pose  of  impeachment.     Such  is  the  statement  of  the  rule  in 
6  Amer.  AEng.  Encyc.  of  Law,  622,  citing  Va.  &  T.  R.  R.  iJ. 
Co.  V,  Henry,  8  Nev.  165,  where  it  is  said,  that  the  estimate 
for  taxation,  though  sworn  to  by  the  land-owner,   "could 
have  no  weight  in  determining  the  value  of  the  property  in 
question,    incompetent   in   fact    for   that    purpose,    though 
perhaps  admissible  to  tend  to  contradict  his  testimony  in 
chief.''     The  elementary  authors  state  the  rule  in  varied  and 
qualified  phraseology.     In  Lewis  on  Em.  Dom.  §  448,  it  is 
thus  stated:     "The   assessment   of   property   for   taxation, 
being  made  for  another   purpose,  and  not  at  the  instance  of 
either  party,  and  not  usually  at  the  market  valne  of  the 
property,  is  not  admissible  as  evidence   of  value  in  con- 
demnation proceedings" ;  citing  Tex.  &  St,  L.  Railway  Co.  v. 
Eddey,  42  Ark.  527,  and  Brown  v.  Prov.  W,  &  B.  R.  R.  Co,, 
5  Gray,  35.     In  the  first  case,  it  was  held  not  to  be  error  to 
exclude  from  the  Jury  the  valuation  of  the  land  made  by  the 
assessor  for  the  purpose  of   taxation,  on  the  ground  that, 
being  made  for  a  different  purpose,  it  is  not  a  fair  criterion 
of  its  market  value;  and  in  the  second  case,  the  court  says: 
"It  is  also  questionable,  whether  any  valuation  made  for  the 
special  purpose  of  taxation,  and  that  some  years  previously 
to  the  assessment  of  damages  by  the  jury,  could  be  a  useful 
or  proper  aid  to  the  jury  in  fixing  the  value  of  the  land,  or 
the  damages  sustained  by  the  petitioner  on  the  location  of 
the  road."     We  have  fully  mentioned  these  various  state- 
ments of  the  principle,  for  the  reason,  that  our  attention  has 
been  called  to  them  as  sustaining  the  legal  proposition  of 
the  charge ;  and  for  the  further  reason,  that  under  our  mode 
of  assessment,  we  can  not   adopt  the  rule  as  thus  stated, 
though  no  case  has  been  found  expressly  asserting  the  com- 
petency of  the  owner's  sworn  return  as  independent  evidence 
of  value. 

By  the  revenue  law,  every  person  liable  to  taxation  is  re- 
quired to  render  to  the  assessor  all  the  items  of  property,  and 
the  value  of  each  item  upon  which  he.  is  liable  to  be  taxed. 
From  this  list  the  assessor  makes  out  the  assessment,  on 
which  the  tax-payer  is  required  to  subscribe  an  affidavit  that 
the  list  returned  by  him  to  the  assessor  "contains  a  full  and 
true  statement  of  the  property  and  other  subjects  of  taxation 
with  which  he  is  chargeable,  and  of  the  value  thereof." 
Code,  §§  470-486.  The  value  to  be  stated  is  the  market 
value  in  money.  It  is  true,  tlie  assessor  is  not  bound  by  the 
owner's  valuation,  but  may  himself  ascertain  and  detemune 
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the  value  according  to  his  best  judgment,  from  information, 
inspection,  or  otherwise;  but  the  owner  is  required,  in  the 
first  instance,  to  return  a  verified  valuation.  A  universal 
rule  is,  that  the  admissions  and  declarations  of  a  party  are 
admissible  in  evidence  against  him.  On  this  rule,  it  has 
been  held,  that  the  declarations  of  the  owner  as  to  the  value 
of  the  land  are  competent  as  independent  evidence  against 
him  in  opndemnation  proceedings,  as  evidence  bearing  upon 
the  value  of  the  property.— jE?as<  B.  &  W.  R,  R.  Co. 
V.  Ranch,  78  Penn.  Si  454;  Power  v.  Savan.  S.  &  S.  R.  R. 
Co.,  56  Ga.  471. 

In  Mills  on  Em.  Dom.  §  172,  the  author  states  the  rule  as 
follows:  "The  valuation  made  by  the  assessor  for  purposes 
of  taxation,  is  not  admissible  in  evidence,  the  determination 
of  value  being  for  a  different  purpose.  Nor  is  the  return 
made  by  the  owner  conclusive  upon  him,  but  is,  perhaps, 
admissible  to  contradict  his  evidence  in  chief  ^' ;  which  im- 
plies that  its  admissibility  is  questionable. 

That  the  valuation  made  by  the  assessor  for  purposes  of 
taxation,  in  which  the  owner  does  not  participate,  is  inadmis- 
sible, is  unquestionably  correct,  on  well  settled  principles. 
But  we  are  unable  to  discover  any  sound  reason,  or  principle, 
on  which  it  can  be  held  that  the  owner's  sworn  valuation  of 
the  land,  for  whatever  purpose  made,  is  incompetent  as  in- 
dependent evidence  of  value  against  him ;  why  it  should  be 
regarded  an  exception  to  the  general  rule.  The  compensa- 
tion to  which  he  is  entitled,  or  the  amount  of  damages  which 
he  will  sustain,  is  the  question  involved  in  such  cases ;  and 
a  material  element  of  the  damages  is,  the  difference  between 
the  value  of  the  land  before  the  right  of  way  is  taken,  and 
its  value  after  being  taken.  If  his  unsworn  declarations 
and  admissions  are  admissible  against  him,  certainly  his 
estimate  of  the  value,  made  under  the  solemnity  of  an  oath, 
is  equally  admissible  as  a  declaration  or  admission.  Such 
valuation  is  not  conclusive  upon  him,  but  dependent  for  its 
weight  upon  the  circumstances. 

The  court  erred  in  giving  the  charge. 

Reversed  and  remanded. 
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Hogue  V.  MattheTVS 

Application  by   Clerk  of  City   Court,  for  Mandamus  to 

Auditor, 

1 .  Collection  of  solicitor's  fees  as  part  of  co»««.— Under  the  provisionR 
of  the  act  approved  February  25th,  1889,  relating  to  the  collection  of 
costs  on  convictions  of  felony,  where  the  defendant  is  sentenced  to  the 
penitentiary  (vSess.  Acts  188S-9,  p.  55),  the  clerk  of  the  court  is  required 
to  make  out  and  certify  to  the  auditor  a  complete  bill  of  costs,  inclad- 
ing  the  solicitor's  fee ;  and  the  auditor,  having  found  the  same  correct, 
is  required  to  draw  his  warrant  on  the  treasurer  in  favor  of  the  clerk, 
for  the  sum  so  certified.  By  a  subsequent  act  of  the  same  session  {Ih, 
91),  solicitors  are  paid  a  fixed  salary  out  of  the  treasury,  and  their  fees 
as  allowed  by  law,  and  taxed  as  costs,  are  required  to  be  certified  by 
them  to  the  auditor,  and  charged  by  him  against  the  clerk  of  the  court, 
who  is  required  to  collect  the  costs  so  taxed,  making  quarterly  reuinis 
and  payments,  and  is  allowed  to  retain  five  per  cent,  as  commissioDs 
on  his  collections.  Held,  that  the  clerk  is  not  entitled  to  have  the 
solicitor's  fee  paid  to  him  out  of  the  treasury,  in  order  that  he  may  pay 
it  back  at  the  expiration  of  the  current  quarter,  retaining  his  commis- 
sions for  collection. 

Application  by  petition  by  H,  H.  Matthews,  clerk  of  the 
City  Court  of  Montgomery,  addressed  to  Hon.  Thomas  M. 
Akrington,  the  presiding  juge  of  said  court,  for  a  mandamus 
directed  to  Hon.  Cyrus  D.  Hogue,  State  auditor,  requiring 
him  to  draw  his  warrant  on  the  State  treasurer,  in  favor  of 
the  petitioner,  for  the  amount  of  a  bill  of  costs  in  a  criminal 
case,  duly  certified  to  by  him  by  the  petitioner  as  clerk.  The 
costs  accrued  in  a  prosecution  against  John  Toliver  for  grand 
larceny,  who  was  convicted,  and  sentenced  to  the  penitentiary. 
The  amount  of  the  costs,  as  taxed  and  certified,  was  $72.75, 
and  included  a  solicitor's  fee  of  $30.  Auditor  Hogue  re- 
fused to  allow  the  item  of  $30,  on  the  ground  that  the  county 
solicitor  of  Montgomery  was  a  salaried  oflScer,  that  the 
solicitor's  feie  belonged  to  the  State,  and  should  be  retained 
in  the  treasury.  Judge  Arrington  granted  a  mandamus  as 
prayed,  there  being  no  dispute  about  the  facts;  and  his  judg- 
ment is  here  assigned  as  error,  the  appeal  being  sued  out 
under  Code,  §  3616. 

Wm.   L.   Martin,   Attorney-General,   for  the  appellant, 
cited  Endlich  on  Statutes,  §  258 ;  Pollard  v.  Brewer,  59  Ala. 
Vol.  lxxzix. 
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130;  Skinner  v.  Dawson,  87  Ala.  348;  United  States  v. 
Kirhy,  7  Wall.  482;  Rich  v.  Smith,  13  Wall.  162;  Ex  parte 
Ellis,  11  Cal.  222;  Sess.  Acts  1888-9,  pp.  55,  91. 

Sayre  &  Pearson,  contra,  relied  on  the  words  of  the 
statute  of  February  25th,  1889  (Sess.  Acts,  p.  55),  and  cited 
Bartlett  v.  Morris,  9  Porter,  266 ;  Thomley  v.  United  States, 
113  U.  8.  310;  French  v.  Spencer,  21  How.  228;  Yturbide 
V.  United  States,  22  How.  290;  Lehman,  Durr  &  Co,  v. 
Robinson,  59  Ala.  235. 

McCLELLAN,  J.— The  act  of  February  25,  1889,  "to 
provide  for  the  payment  of  costs  on  convictions  of  felony, 
where  the  defendant  is  sentenced  to  imprisonment  in  the 
penitentiary,^'  requires  that  upon  such  conviction  and  sentence 
"the  clerk  of  the  court  in  which  the  conviction  is  had  shall 
make  oat  a  full  and  complete  bill  of  costs  in  said  case,  which 
bill  of  costs  shall  contain,"  among  many  other  specified 
items,  "the  solicitor's  fee  therein,  and  forward  the  same, 
duly  verified,  to  the  Auditor  of  the  State."  It  is  made  the 
Auditor's  duty  to  carefully  examine  the  same,  and,  if  found 
correct,  to  draw  his  warrant  on  the. treasurer  for  the  amount 
of  said  bill,  not  in  excess  of  one  hundred  and  fifty  dollars. 
Acts  1888-9,  p.  55. 

On  February  28,  1 889,  an  act  "to  regulate  the  collection 
and  payment  of  solicitors'  fees  into  the  State  treasury"  was 
passed.  '  This  act  requires  "solicitors  of  the  diflFerent  Circuit, 
City  and  Criminal  Courts  in  this  State,  within  ten  days  after 
the  adjournment  of  said  courts,  to  make  out  and  deliver  to 
the  clerk  of  said  courts,  and  also  forward  to  the  Auditor  of 
the  State,  a  certified  statement,  showing  the  number  and 
Dames  of  the  persons  convicted  at  that  term  of  the  court,  the 
date  of  the  sentence,  the  character  of  the  oflFense  charged, 
and  the  amount  of  the  solicitor's  fee  in  each  case."  It  is 
made  the  duty  of  the  Auditor,  upon  the  receipt  of  the  said 
statement,  to  charge  up,  in  a  book  kept  for  that  purpose,  the 
amount  of  the  fees  so  verified  (certified?),  against  the  clerk 
of  said  court;  and  "such  fees  shall  remain  charged  against 
said  clerk,  until  he  shall  have  fully  paid  over  the  same  to 
the  State  Treasurer,  and  legally  accounted  therefor  to  the 
State  Auditor."  And  it  is  made  the  duty  of  the  clerk,  com- 
mencmg  with  the  first  day  of  April,  1880  (1890?),  and  every 
three  months  thereafter,  "to  report  to  the  Auditor,  and  pay 
over  to  the  Treasurer,  all  of  the  solicitor's  fees  by  him  so 


Digitized  by  CjOOQ IC 


310  SUPREME  COURT  [Nov.  Tom, 

[Hogue  V.  Matthews.] 

collected  under  the  proyisions  of  this  act;  and  for  the  eoi- 
lection  and  payment  of  such  fees  said  clerk  is  authorized  to 
retain  out  of  said  amount  a  commission  of  five  per  cent 
The  clerk  is  entitled  to  credit  for  the  amount  paid  for  ex- 
change in  remitting  the  amounts  to  the  Auditor/' — Acts 
1888-9,  p.  91. 

The  question  involved  in  this  case  is,  whether,  under  these 
statutes,  the  clerk  of  the  City  Court  of  Montgomery  is  en- 
titled to  have  the  solicitor's  fee,  in  a  case  where  sentence  is 
to  the  penitentiary,  paid  to  him  out  of  the  State  treasury, 
in  order  that  he  may  retain  it  until  the  first  of  the  next 
quarter,  then  repay  it  to  the  State,  charging  and  retaining 
for  his  services  in  collecting  the  amount  out  of  the  treasury, 
for  the  treasury,  and  paying  it  back  into  the  treasury,  five 
per  cent,  commissions  thereon.  The  bare  statement  of  the 
question  demonstrates  the  absurdity  which  would  result 
from  giving  to  the  statutes  the  construction  contended  for 
by  the  petitioner. 

The  commission  allowed  by -the  act  of  February  28,  1889, 
is,  of  course,  intended  as  compensation  for  the  services  of 
the  clerk,  and  to  quicken  his  diligence,  in  collecting  the 
fees  which  are  adjudged  against  persons  convicted  of  crime, 
payable  nominally  to  the  solicitor,  but  belonging  to  the  State, 
and  in  paying  the  same  into  the  State  treasury.     The  whole 
end  and  object  of  the  law  is  to  get  this  money  into  the  State 
treasury,  where  it  belongs,  and  the  allowance  to  the  clerk  is 
only  a  means  to  this  end,  a  recompense  for  the  performance 
of  the  duty  which  the  law  imposes  on  him  to  collect  and  pay 
it  over.     Conceding,  for  the  moment,  that  upon  a  sentence 
to  the  penitentiary,  there  immediately  exists  in  the  treasury 
a  sum  of  money  which  is  the  solicitor's  fee  in  that  case,  we 
must  convict  the  legislature  of  the  most  patent  nonsense, 
before  we  can  hold  that,  while  they  intend  to  get  that  money 
into  the  treasury,   and,  to  that  end  solely,  have  provided 
compensation  for  the   services  of  an  officer  in  that  behalf, 
they  have  also  provided  a  means,  not  only  for  getting  it  out 
of  the  treasury,  but  for  its  being  kept  out  for  as  long,  it 
may  be,  as  ninety  days,  and,  moreover,  have  oflEered  a  bonus 
for  its  being  taken  out  and  kept  out.     All  the  presumptions 
of  law  are  against  a  construction  which  would  lead  to  such 
results,  operating,  as  they  do,  to  defeat  the  very  purpose  of 
the  law-makers.     "The   presumption    against   absurdity," 
says  Mr.  Endlich,  *'in  the  provisions  of  a  legislative  enact- 
ment, is  probably  a  more  powerful  guide  to  its  construction, 
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than  even  the  presumptions  against  unreason,  inconvenience, 
and  injustice.  The  legislature  may  be  supposed  to  intend 
all  these ;  but  it  can  scarcely  be  supposed  to  intend  its  own 

stultification And  there  is  the  strongest 

kind  of  presumption  against  the  existence  of  that  species  of  ab- 
surdity in  the  intention  of  the  legislature  which  would  consist 
in  a  design  to  defeat  its  own  object." — E^idlich  on  Statutes, 
§§  264j  265,  267.  And  a  construction  which  will  eliminate 
consequences  which  could  never  be  supposed  to  have  been 
in  the  minds  of  the  legislators,  must  be  adopted,  if  thereby 
any  field  may  be  left  for  the  operation  of  the  statute. — /6. 
§295. 

A  sphere  of  operation  for  the  act  of  February  25,  1889, 
as  to  the  payment  of  solicitors^  fees,  is  found  in  the  fact  that 
there  are  quite  a  number  of  county  solicitors  and  solicitors 
of  City  Courts  who  do  not  receive  salaries  from  the  State, 
and  whose  fees  in  penitentiary  cases  are  paid,  or,  more  prop- 
erly speaking,  advanced,  by  the  State  to  the  clerks  of  their 
courts  for  themselves,  or  for  their  counties  where  salaries 
are  paid  by  the  counties.  The  act  must,  therefore,  be  held 
to  mean  that,  whenever  the  solicitor,  or  the  county,  is  enti- 
tled to  the  fee,  it  shall  be  paid  to  the  clerk;  but  that  it  can 
not  be  so  paid  in  any  case  where  it  has  been  earned  by  a 
solicitor  who  receives  a  salary  from  the  State,  and  whose  fees 
belong  to  the  State. 

Moreover,  the  duty  imposed  on  the  clerks  by  the  act  of 
February  28,  1889,  to  collect  solicitors'  fees,  has  reference 
solely  to  collection  from  the  defendant,  or  his  sureties,  by 
voluntary  payment,  on  execution,  or  out  of  the  proceeds  of 
his  term  at  hard  labor  for  cost,  as  the  case  may  be.  Upon 
every  conviction,  whether  misdemeanor  or  felony,  and 
whether  the  sentence  is  to  the  penitentiary  or  not,  judgment 
goes  against  the  defendant  for  costs.  This  judgment,  as  to 
solicitors'  fees,  is  both  nominally  and  beneficially  in  favor 
of  the  State,  in  the  cases  of  salaried  solicitors.  The  sums 
so  adjudged  to  be  due  the  State  from  defendants  are  charged 
up  by  the  Auditor  against  the  clerks,  and  it  immediately  be- 
comes their  duty  to  collect  and  pay  over  the  same  to  the 
State.  The  fact  that  the  defendant  is  put  to  hard  labor  in 
the  penitentiary,  and  that  the  State  receives  his  wages,  is 
wholly  unimportant,  so  far  as  his  liability  to  the  judgment 
for  costs,  and  the  clerk's  duty  to  collect  the  same,  are  con- 
cerned. He  is  not  put  to  hard  labor,  when  sentenced  to  the 
penitentiary,  for  the  costs,  but  only  for  the  term  fixed  as  a 
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punishment  for  the  crime.     The  State  receives  nothing  from 
his  labor  in  satisfaction  of  the  claim  she  has  against  him  for 
the  fee  of  the  solicitor,  but,  on  the  contrary,  her  judgment 
against  him  in  that  behalf  is  still  in  fieri,  and  it  remains  the 
duty  of  the  clerk  to  collect,  not  only  that  item,  but  the  whole 
of  the  costs.     And  if  the  costs  of  other  officers  specified  in 
the  act  of  February  25,  1889,  have  been  advanced  by  the 
State  to  them,  as  therein  provided,  they  should  nevertheless 
be  collected  out  of  the  defendant's  property,  if  possible,  and 
the  State   reimbursed  to  the  extent  of  such  advancement 
The  solicitor's  fee,  in  a  given  case,  referred  to  in  act  of  Feb- 
ruary 25,  1889,  is,  therefore,  never  in  the  treasury  until  it 
is  collected  by  the  clerk  from  the   defendant,  and  by   the 
clerk  paid  in.     The  charge  made  by  the  Auditor  against  the 
clerk  can  not  be  expunged,  except  by  collection  and  payment 
on  the  one  hand,  or,  on  the  other,  by  a  showing  by  returns 
of  nulla  bona  on  executions  against  the  defendant  that  it  can 
not  be  collected.     It  would  be  an  anomaly,  too  gross  to  be 
tolerated,  to  hold  that  the  State  should,  out  of   its  general 
fund,  or  otherwise,  supply  the  clerk  with  money  with  which 
to  pay  a  claim  it  has  against  him,  and,  in  addition  thereto, 
pay  him  five  per  cent,  of  the  amount  due  for  paying  it  with 
her  own  funds,  with  or  in  which  neither  the  clerk  nor  the 
party  from  whom  it  is  the  clerk's  duty  to  collect  have  any 
connection  or  rights  whatever.     If  the  contention   here  is 
sound,  the  clerk  might  make  two  collections  in  any  case — 
first,  from  the  State,  and  again  from  the  defendant — and  two 
payments  of  the  same  item  to  the  State,  retaining  five  per 
cent  on  each.     This  demonstrates,  not  only  the  fallacy  of  the 
position,  but  also  that,  if  it  were  possible  for  a  clerk  to  have 
the  fee  advanced  to  him  in  any  penitentiary  case,  he  would 
not  be  allowed  to  retain  any  commissions  on  its  payment  ^o 
the  State.     We  need  not  pursue  the  matter  further.     We 
hold,  that  the  only   collection  which   the  clerk   can  make 
under  the  act  of  February  28  is  from  the  defendant;  the  only 
payment  he  can  make  the  State  is  of  fees  which  he  has  col- 
lected from  the  defendant;  and  the  only  commissions  he  is 
entitled  to  retain  are  on  moneys  thus  collected  and  paid  in. 
The  judgment  of  the  City  Court,  granting  a  peremptory 
writ  of  mandamus,  is  reversed ;  and  it  is  here  ordered  and 
adjudged,  that  the  petition  therefor  be  dismissed,  at  the  cost 
of  the  petitioner,  in  this  court  and  the  court  below. 
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Lioul^ville  &  NashTilIe  Railroad  Co.  ^^ 

Black. 

Action  for  Damages  against  Railroad  Company,  by  Admin- 
istrator of  Person  Killed. 

1.  Trespassers  on  railroad  track. — As  against  an  adult  person  tres- 
passing on  a  railroad  track,  whether  crossing  it,  standing  or  walking 
on  it,  the  engineer  in  charge  of  an  approaching  train  is  under  no  obliga- 
tion to  keep  a  special  look-out,  nor  required  to  stop  or  check  the  train, 
but  may  act  on  the  presumption  that  he  will  get  out  of  the  way,  until 
it  becomes  apparent  tliat  he  is  deaf,  or  from  some  other  cause  can  not 
extricate  himself  from  the  peril. 

2.  Same, — The  liability  of  the  railroad  company,  for  injuries  to  such 
trespasser,  does  not  commence  when  he  is  first  seen  on  the  track,  but 
when  it  is  first  discovered  that  he  is  ignorant  of  the  approaching  dan- 
ger, or  can  not  extricate  himoelf  from  it;  and  if  this  is  not  discovered 
until  it  is  too  late  to  prevent  the  injury  by  the  use  of  all  proper  appli- 
ances, the  railroad  company  is  not  liable. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  F.  M.  Black,  as  the  adminis- 
trator of  the  estate  of  John  B.  Daniel,  deceased,  to  recover 
damages  for  the  alleged  negligent  killifig  of  his  intestate  by 
a  locomotive  engine  belonging  to  the  defendant  The  acci- 
dent occurred  on  the  18th  April,  1887,  near  Boiling  in  said 
county ;  and  the  action  was  commenced  on  the  6th  July,  1887. 
The  defendant  pleaded  not  guilty,  and  contributory  negli- 
gence; and  issue  was  joined  on  these  pleas.  It  appeared  on 
the  trial,  as  the  bill  of  exceptions  shows,  that  the  deceased 
was  deaf  and  dumb,  and  was  walking  on  the  railroad  track, 
when  he  was  overtaken  and  struck  by  the  engine  approach- 
ing from  behind,  being  instantly  killed,  and  his  body  thrown 
about  thirty  feet;  that  the  track  was  there  straight  for  nearly 
a  mile,  and  the  engineer  had  seen  him  for  a  half  mile  back. 
The  engineer  thus  testified:  *'There  were  three  persons  on 
the  engine — the  flag-man,  the  fireman,  and  myself.  When 
we  approached  within  about  two  hundred  yan}s  of  the  de- 
ceased, Miles,  the  flag-man,  commenced  ringing  the  bell,  and 
continued  to  do  so ;  and  when  within  about  one  hundred 
yards  of  him,  I  commenced  sounding  the  whistle.  I  gave 
probably  thirty  or  forty  short  blows,  and  noticing  that  he 
did  not  get  off,  nor  look  around,  I  thought  something  must 
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lae  the  matter,  and  at  once  shut  off  the  steam,  reversed  the 
engine,  and  applied  steam  again:  and  in  the  meantime  the 
fireman  applied  the  hand-brakes  to  the  tender,  while  I  con- 
tinued to  blow  the  whistle;  but  the  deceased  did  not  get  off 
the  track,  and  the  engine  struck  and  knocked  him  off,  run- 
ning about  seventy-five  yards  afterwards  before  it  stopped." 
There  was  other  evidence,  as  to  the  speed  of  the  engine,  the 
distance  within  which  it  could  be  stopped,  &c. 

The  defendant  excepted  to  several  charges  given  by  the 
court  at  the  instance  of  the  plaintiff,  and  among  them  the 
following:  (6.)  "The  court  instructs  the  jury  that,  if  the 
engineer  in  charge  discovered  the  peril  of  the  deceased,  and 
that  the  deceased  was  unaware  of  his  peril,  and  that  he  failed, 
after  such  discovery,  to  use  the  means  in  hand  of  prevent- 
ing the  injury,  when  a  prompt  resort  thereto  might  have 
prevented  it,  such  failure  will  be  regarded  as  reckless  or 
intentional  negligence,  for  which  the  defendant  would  be 
liable  in  this  action."  (10.)  "  The  court  instructs  the  jury 
that  if,  after  the  deceased  was  seen,  and  his  peril  discovered, 
or  the  engine  was  in  a  position  that  the  agents  or  servants 
of  the  defendant  then  in  charge  of  it  ought  to  have  discov- 
ered his  peril,  they  did  not  use  proper  skill  and  necessary 
efforts  to  avoid  the  injury,  then  they  were  guilty  of  wanton, 
or  reckless,  or  intentional  negligence,  and  the  defendant 
would  be  liable  therefor." 

The  defendant  also  excepted  to  the  refusal  of  several 
charges  asked  in  writing,  and  among  them  the  following: 

( 2. )  "If  the  jury  believe  from  the  evidence  that  the  injury 
and  death  of  plaintiff^s  intestate  was  due  to  his  failure  to 
look  back  while  on  the  track,  and  to  the  failure  of  defend- 
ant's servants  to  keep  a  proper  look-out  ahead,  and  that  both 
of  these  causes  combined  caused  his  death ;  then  it  is  their 
duty  to  find  a  verdict  for  defendant." 

(4.)  "Although  the  jury  may  believe  that,  if  the  engineer 
had  commenced  to  stop  his  engine  sooner  than  he  did,  the 
accident  would  not  have  happened;  yet,  if  they  find  from  the 
evidence  that  the  fact  that  the  deceased  was  deaf,  or  hard  of 
hearing,  was  unknown  to  the  engineer  and  other  persons  on 
the  engine,  the  engineer  had  a  right  to  presume  that  the 
deceased  would  get  off  the  track  in  time  to  prevent  injury 
to  himself;  and  if  the  jury  believe  that  the  deceased  would 
not  have  been  walking  on  the  track,  or  would  not  have  been 
injured,  if  he  had  used  ordinary  care  and  caution  in  looking 
back,  then  his  negligence,  if  he  continued  on  the  track  and 
Vol.  Lzzxiz. 
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failed  to  look  back,  is  such  negligence  as  will  defeat  a  recov- 
ery, unless  the  injury  was  inflicted  wantonly  or  intentionally.'' 

(6.)  "  If  the  jury  believe  the  evidence  in  this  case,  it  es- 
tablishes the  fact  that  the  deceased,  who  was  either  deaf,  or 
very  bard  of  hearing,  went  on  the  defendant's  track  at  a  place 
where  he  had  no  lawful  right  to  be,  and  such  conduct  on  his 
part  defeats  all  right  of  plaintiff  to  recover,  unless  it  is 
made  to  appear  to  the  satisfaction  of  the  jury  that  those  in 
charge  of  the  locomotive  wantonly,  recklessly,  or  intention- 
ally injured  the  deceased;  and  if  the  jury  believe  from  the 
evidence  that  the  engineer  acted  on  the  presumption  that 
the  deceased  would  get  off  the  track  in  time  to  prevent  in- 
jury to  himself,  until  it  was  too  late  to  stop  the  engine  in 
time  to  prevent  the  the  injury,  then  this  is  not  evidence  of 
such  wantonness,  recklessness,  or  intentional  injury,  as 
will  authorize  the  jury  to  find  a  verdict  for  the  plaintiff." 

(12.)  "Under  the  undisputed  evidence  in  this  case,  the 
deceased  was  not  lawfully  on  the  defendant's  track,  and  the 
defendant  owed  him  no  duty  except  not  to  injure  him  wan- 
tonly, recklessly,  or  intentionally." 

(13.)  "If  the  the  jury  believe  from  the  evidence  that 
while  plaintiff's  intestate  was  upon  defendant's  track,  the 
train  which  injured  him  was  approaching  him  at  the  rate  of 
twenty-five  or  thirty  miles  an  hour,  and  could  have  been 
seen  by  him  if  he  had  looked  back ;  then,  upon  this  state  of 
facts,  the  failure  of  defendant's  servants  to  act  on  the  pre- 
sumption that  he  was  deaf,  or  hard  of  hearing,  and  to  stop 
the  train  on  seeing  him  on  the  track,  is  not  such  evidence  of 
wanton,  intentional  or  reckless  injury,  as  will  authorize  a 
recovery  by  plaintiff." 

(23.)  "If  the  jury  believe  from  the  evidence  that  the 
fact  |that  the  deceased  would  not  get  off  the  track  was 
known  by  the  engineer  too  late  to  enable  him  to  stop  the 
engine,  then  they  must  find  for  the  defendant" 

(24.)  "Unless  the  jury  believe  from  the  evidence  that, 
after  the  discovery  that  the  deceased  would  not  leave  the 
track,  the  conduct  of  the  engineer  was  such  as  to  show  a 
reckless  disregard  for  the  life  of  the  deceased,  they  must 
find  for  the  defendant" 

(25.)  "If  the  jury  believe  from  the  evidence  that  the 
engineer,  as  soon  as  he  discovered  the  peril  the  deceased  was 
in,  used  all  the  means  known  to  skillful  engineers  to  stop 
the  engine  and  prevent  the  accident,  they  must  find  for  the 
defendant" 
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(26.)  "If  the  jury  believe  from  the  evidence  that  the  en- 
gineer, as  soon  as  he  discovered  that  the  deceased  would  not 
leave  the  track  in  time  to  escape  injury,  shut  oif  steam,  re- 
versed his  engine,  applied  steam  again,  and  had  the  brakes 
applied ;  and  if  they  further  find  that  this  was  all  he  could  do  to 
stop  the  engine, — then  they  must  find  for  the  defendant'^ 

(27. )  "If  the  jury  believe  from  the  evidence  that  the  en- 
gineer, after  discovering  that  the  deceased  would  not  leave 
the  track  in  time  to  escape  the  danger,  immediately  did  all 
in  his  power  to  stop  the  engine,  then  they  must  find  for  the 
defendant." 

The  charges  given,  and  the  refusal  of  the  several  charges 
asked,  are  assigned  as  error. 

Jones  &  Falkneb,  for  appellant. 

Richardson  &  Steiner,  contra. 

STONE,  C.  J. — The  principles  which  must  control  this 
case  are  settled  by  our  former  rulings.  Plaintiff's  intestate 
was  walking  on  defendant's  track,  at  a  place  which  was 
neither  a  public  crossing,  nor  in  a  city,  town  or  village.  He 
was  a  trespasser,  and  the  defendant  owed  no  duty  to  look 
out  for  trespassers. — M.  &  C.  R.  R,  Co.  v.  Womack^ 
84  Ala.  149;  Carrington  v.  L,  dk  N.  R.  R.  Co.,  6  So.  Rep. 
910;  88  Ala.  472.  A  person  on  a  railroad  track,  either 
crossing  it,  standing  on  it,  or  walking  on  it,  must  employ 
eyes  and  ears,  that  he  may  be  informed  whether  there  is  an 
approaching  train ;  and  if  he  fail  to  do  so,  he  is  guilty  of 
negligence. — S.  &  N.  R.  R.  Co.  v.  rAowj^son,  62  Ala.  494; 
Oothnrd  v.  Ala.  Gr.  So.  R.  R.  Co.,  67  Ala.  114;  Frazer  v. 
8.  &  N.  R.  R.  Co.,  81  Ala.  185;  L.  &N.  R.  R.  Co.  v.  Craw^ 
ford,  ante.  Employees  running  on  an  engine  or  train  on 
a  railroad  track,  when  they  discover  a  person  on  the  track, 
who,  from  appearance,  is  an  adult,  or  of  discreet  years,  are 
justified  in  supposing  such  person  will  see  or  hear  the  ap- 
proaching engine  or  train,  and  get  off  the  track;  and  hence, 
in  such  conditions,  there  is  no  duty  to  stop  or  check  the 
train,  in  the  absence  of  other  attendant  circumstfi^ces. 
Tanner  v.  L.  &.  N.  R.  R.  Co.,  60  Ala.  621;  Frazer  v.  S.  & 
N.  R.  R.  Co.,  81  Ala.  185.  The  railroad  employees  may  act 
on  this  presumption,  until  circumstances — actual  circum- 
stances, brought  to  their  knowledge — make  it  apparent  that 
the  trespasser  is  not  aware  of  the  approach  of  the  train,  or 
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is  anable  to  extricate  himself  from  the  peril. — M.  &  M.  B. 
R.  Co.  V,  Blakebj,  59  Ala.  471;  Frazer  v.  S.  &  N.  R.  R. 
Co.,  81  Ala.  185.  And  this  rule  applies  to  cases  in  which 
the  trespasser  is  deaf,  with  this  qualification:  whenever 
those  running  the  train  become  conscious  that  the  trespasser 
is  not  aware  of  the  approaching  danger,  or,  from  any  cause, 
is  unable  to  leave  the  track,  then  it  is  the  duty  of  the  em- 
ployees to  avert  the  catastrophe,  if  possible.  They  must 
employ  the  appliances  for  checking  or  stopping  the  train, 
unless  it  is  shown  such  appliances  would  be  unavailing. 
Bentley  v.  Oa.  Pac.  Railway  Co,,  86  Ala.  484;  Blanion  v. 
Oa.  Pac.  Railway  Co.,  84  Ala.  154;  C.  &.  W.  RailxmiyCo. 
V.  Wood,  86  Ala.  164.  But  the  impossible  need  not  be 
attempted. — Ala.  Or.  So.  R.  R.  Co.  v.  Mc Alpine,  75  Ala.  113; 
M.  &  a  R.  R.  Co.  V.  Hembree,  85  Ala.  481. 

Applying  the  foregoing  principles  to  this  case:  The  de- 
fendant owed  no  duty  to  plaintifiTs  intestate,  to  keep  a  look- 
out for  him,  he  being  a  trespasser  on  its  track,  and  having 
the  size  and  appearance  of  an  adult.  When  he  was  dis- 
covered, defendant  still  owed  him  no  duty  to  stop  or  check 
its  train,  until  it  is  shown  that  those  running  it  became  con- 
scious that  he  was  not  aware  of  his  danger.  When  the  em- 
ployees discovered  that  he  was  unconscious  of  their  approach, 
it  then  became  their  duty  to  save  him,  if,  by  the  appliances 
at  their  command,  they  could  do  so.  This  duty,  however, 
did  not  arise  until,  by  intestate^s  conduct,  he  showed  that 
from  deafness,  or  some  other  cause,  he  was  unconscious  that 
the  train  was  approaching.  If,  when  the  employees  dis- 
covered that  intestate  was  ignorant  of  his  danger,  it  was 
then  too  late  to  save  him,  the  verdicl  of  the  jury  should  be 
for  the  defendant ;  for  up  to  that  point  it  had  done  no  wrong. 
If,  however,  the  railroad  employees,  after  making  such  dis- 
covery, could,  by  the  appliances  at  their  command,  have 
stopped  the  train  and  saved  his  life,  and  if  they  did  not  in 
good  faith  attempt  to  do  so,  their  failure  to  act,  when  it 
would  probably  have-  been  successful,  would  be  negligence 
so  reckless  and  wanton  in  degree,  as  to  become  the  legal 
equivalent  of  intentional  wrong,  and  would  entitle  plaintiff 
to  a  verdict,  notwithstanding  his  intestate's  prior  negligence. 
L.  &  N.  R.  R.  Co.  V.  Crairford,  ante.  Such  case  would 
present  the  secondary  stage  of  peril,  mentioned  in  Tanner^s 
Case,  60  Ala.  621. 

We  have  now  stated  the  legal  principles  which  bear  on 
the  question  of  defendant's  liability.     It  dates,  not  from  the 
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time  intestate  was  discovered  on  the  track,  but  from  the  time 
the  railroad^s  employees  learned  he  was  ignorant  of  the  ap- 
proaching engine.  If,  after  decedent^s  ignorance  of  his 
peril  was  brought  to  their  knowledge — actaal  knowledge, 
for  they  owed  the  intestate  no  duty  to  find  it  out — they 
failed  to  apply  all  the  instrumentalities  at  their  command  to 
stop  the  train  and  save  him,  then,  and  only  in  that  event, 
is  plaintiff  entitled  to  a  verdict.  His  deafness  does  not  be- 
come a  factor  in  the  inquiry,  until  defendant's  employees 
become  aware  of  it. — Frazer^s  Case,  81  Ala.  185.  If  that 
state  of  wanton  negligence  on  the  part  of  the  defendant's 
employees  has  been  shown  to  the  satisfaction  of  the  jury, 
plaintiff  is  entitled  to  a  verdict.  If  it  has  not  been  so  shown, 
the  finding  should  be  for  the  defendant. 

Many  charges  of  the  court,  given  and  refused,  assert 
principles  not  reconcilable  with  what  we  have  said.  We  do 
not  propose  to  criticise  them  all.  Of  the  charges  given,  the 
sixth  is  liable  to  two  interpretations,  one  of  which  is  un- 
sound. The  phrase,  "and  that  the  deceased  was  unaware  of 
his  peril,"  should  be  so  changed  as  to  read,  "and  that  he 
discovered  the  deceased  was  unaware  of  his  peril."  So 
changed,  it  could  not  mislead,  and  would  be  an  accurate  ex- 
pression of  the  principle.  Charge  ten,  given  at  the  instance 
of  plaintiff,  should  have  been  refused. 

Of  the  charges  asked  by  defendant  and  refused,  the  fol- 
lowing assert  correct  legal  principles,  and  should  have  been 
given,  namely:  2,  4,  6,  12,  13,  23,  24,  25,  26,  and  27. 

Reversed  and  remanded. 


^1      Patterson    v.    South    &    North    Ala. 

Railroad   Co. 

Action  for  Damages,  on  account  of  Personal  Injuries. 

1.  Opinion  of  physician  as  expert, — A  physician,  testifying  as  an  ex- 
pert as  to  the  nature  and  extent  of  plaintiff's  injuries,  after  a  per- 
sonal examination,  may  state  his' opinion  that  they  were  caused  by  a 
fall,  but  not  that  they  were  caused  by  a  fall  from  a  horse  at  a  particular 
railroad  crossing  described  in  the  complaint,  when  he  knows  nothing  of 
the  facts. 

2.  Habit  of  mule  for  stumbling j  as  relevant  to  question  of  contribtUory 
negligence. — rlaintiff's  injuries  having  been  caused  by  her  mule  falling 
through  a  hole  in  a  bridge  over  a  railroad  crossing,  the  habit  qI   tbe 
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animal  for  stumbling  is  relevant  to  the  question  (^f  contributory  negli- 
pnce ;  and  a  witness  may  testify  to  his  character  in  that  respect,  when 
It  is  apparent  that  the  word  is  used  as  the  synonym  of  habit, 

3.  Exemplary  damaaea. — in  an  action  to  recover  damages  on  account 
of  personal  injuries,  alleged  to  have  been  caused  by  negligence  on  the 
part  of  the  defendant,  exemplary  or  vindictive  damages  can  not  be 
allowed  for  any  want  of  care  less  than  gross  negligence. 

4.  Railroad  crossing  onpuhlic  highway;  duty  to  keep  in  repair. — When 
a  railroad  company  constructs  its  truck  across  a  public  rond  or  highway, 
the  duty  devolves  on  it  to  put  and  keep  the  crossing  and  approaches 
thereto  in  proper  repair  for  Ihe  upe  of  the  travelling  public;  but  this 
duty  will  be  sufficiently  discharged,  if  they  are  maintained  in  a  reason- 
ably safe  and  convi^nient  condition,  so  as  not  to  materially  impair  the 
usefulness  of  the  highway,  or  interfere  with  its  safe  enjoyment  by  trav- 
ellers who  exercise  ordinary  care  and  prudence. 

5.  Contributory  negligence. — If  the  plaintiff,  in  passing  the  railroad 
crossing,  rode  near  the  side,  out  of  the  route  usually  travelled,  and 
which  she  could  have  used  with  safety,  and  was  injured  by  her  horse 
there  stepping  into  a  hole,  this  would  presumptively  be  a  want  of 
ordinary  care,  and  would  constitute  contributory  negligence. 

Appeal  from  the  Circuit  Court  of  Cullman. 

Tried  before  the  Hon.  John  Moobe. 

This  action  was  brought  by  D.  M.  Patterson  and  his  wife, 
Mrs.  Mary  E.  Patterson,  to  recover  damages  for  personal 
injuries  sustained  by  her  in  riding  over  a  railroad  crossing 
on  the  defendants  road;  and  was  commenced  on  the  20tb 
October,  1884.  The  accident  occurred  near  Falkville,  at  a 
place  called  "Cedar  crossing  on  the  Crabb  road,"  where  the 
railroad  intersected  the  public  highway ;  and  was  caused  by 
her  mule  stepping  into  a  hole,  or  defective  place  in  one  of 
the  timbers,  whereby  she  was  thrown  and  injured.  At  that 
place  there  was  a  ditch  on  the  side  of  the  railroad  track,  over 
ivhich  the  defendant  had  constructed  a  bridge,  or  crossing, 
by  laying  cross-ties  together.  The  evidence  was  conflicting 
as  to  the  width  of  the  crossing ;  but,  as  the  bill  of  excep- 
tions states,  "the  majority  of  testimony  was  that  it  was  two 
cross-ties  wide,  each  cross-tie  being  eight  or  nine  feet  long." 
The  defendant's  testimony  tended  to  show  that  the  hole,  or 
defective  place,  into  which  plaintiffs  mule  stepped  and  fell, 
was  near  the  edge  or  side  of  the  crossing,  outside  of  the 
track  or  route  usually  travelled. 

The  complaint  was  twice  amended,  and  demurrers  were 
interposed  to  it,  original  and  amended.  The  cause  was  tried 
on  issue  joined  on  the  pleas  of  not  guilty  and  contributory 
negligence.  The  plaintiff  took  the  deposition  of  Dr.  E.  M. 
Scuns,  who  testified  to  the  nature  and  extent  of  her  injuries 
from  an  examination  made  by  him  "two  or  three  years"  after 
the  accident  occurred;  and  among  other  things  he  stated: 
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<^My  opinion  is,  that  said  injuries  were  caused  by  a  fall  from 
a  mule  or  horse  falling  through  a  crossing  on  the  railroad  at 
Cedar  crossing."  This  statement  was  excluded  by  the  court, 
on  motion  of  the  defendant,  and  plaintiffs  excepted.  The 
defendant  asked  D.  M.  Patterson,  on  cross-examination, 
''what  was  the  character  of  said  mule  for  stumbling?"  to 
which  he  answered,  that  the  mule  "was  clear-footed,"  but,  in 
answer  to  another  question,  ^'admitted  that  the  mule  had 
once  fallen  down  with  him  in  the  public  road" ;  and  to  each  of 
these  questions  the  plaintiffs  objected  and  excepted.  '  A  wit- 
ness for  the  defendant  was  also  asked  "the  character  of  said 
mule  for  stumbling,"  and  answered,  "that  it  was  bad";  to 
which  question  and  answer  each  the  plaintiffs  objected  and 
excepted. 

The  court  gave  numerous  charges  to  the  jury  at  the  in- 
stance of  the  defendant,  and  among  them  the  following: 
(9.)  "The  plaintiff  is  not  entitled  to  recover  smart  money, 
or  vindictive  damages,  unless  they  believe  from  the  evidence 
that  the  defendant  was  guilty  of  gross  negligence."  (10.) 
"If  the  jury  believe  from  the  evidence  that  Mrs.  Patterson 
by  her  acts  proximately  caused  her  injury,  then  the  plaintiffs 
are  not  entitled  to  recover."  (13.)  "If  the  jury  believe 
from  the  evidence  that  the  said  bridge  at  the  crossing  was 
maintained  by  the  defendant  in  such  manner  as  not  un- 
necessarily to  impair  the  usefulness  of  said  public  road,  or 
to  interfere  with  the  safe  enjoyment  of  said  road,  then  the 
defendant  is  not  liable."  (17.)  "If  the  jury  believe  that,  if 
Mrs.  Patterson,  in  attempting  to  cross  the  bridge  in  question, 
had  followed  the  usual  and  ordinary  method  of  crossing  it 
by  the  general  public,  she  would  not  have  been  in  any 
danger;  and  if  they  find  from  the  evidence  that  she  was  hurt, 
if  at  all,  by  riding  near  the  ends  of  the  cross-ties,  which  place 
was  out  of  the  usual  line  of  travel ;  then,  in  riding  where  she 
did,  she  so  far  contributed  to  her  own  injury  as  to  prevent  a 
recovery  in  this  case."  (18.)  "If  the  jury  believe  from  the 
evidence  that  Mrs.  Patterson  was  negligent  in  attempting  to 
cross  said  bridge,  by  riding  out  of  the  usual  route  taken  by 
the  travelling  public,  when  she  could  have  crossed  it  with 
safety  to  herself  by  keeping  in  the  usual  route ;  then  she  so 
far  contributed  to  the  accident  and  injury  as  to  prevent  any 
recovery  in  this  case,  and  the  jury  must  find  for  the  defend- 
ant." (25.)  "If  the  jury  believe  from  the  evidence  that,  at 
the  time  of  the  accident,  the  bridge  in  question  was  reason- 
ably safe  and  convenient  for  the  travelling  public,  exercising 
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ordinary  care  and  prudence  for  their  own  safety,  they  must 
find  for  the  defendant'^ 

The  plaintiffs  excepted  to  each  of  these  charges,  and  they 
now  assign  the  same  as  error,  with  the  rulings  on  the  plead- 
ings and  evidence. 

W.  T.  L.  Gofer,  for  appellants,  cited  1  Wait's  Actions 
&  D.,  732;  McLendon.  v.  S,  &  N.  Railroad  Co.,  63  Ala.  266; 
Bedf.  Railroads,  vol.  1,  p.  420;  Tanner  v.  L.  &  N.  Railroad 
Co.,  60  Ala.  621. 

Geo.  H.  Parker,  and  Hamill  &  Lusk,  contra^ 

SOMERVILLE,  J.— 1.  It  was  competent  for  the  wit- 
ness,  Dr.  Sams,  to  give  his  opinion,  as  an  expert,  that  the 
injuries  of  the  plaintiff,  ISfrs.  Patterson,  were  caused  by  a  fall 
of  some  kind,  but  not  by  a  fall  from  a  mule  or  horse  at  a 
particular  railroad  crossing,  as  to  the  facts  of  which  he 
neither  knew,  nor  pretended  to  know  any  thing.  The  evidence 
bearing  on  this  point  was  properly  excluded. 

2.  The  evidence  tended  to  show  that  the  injury  com- 
plained of  was  received  by  reason  of  the  plaintiff's  mule 
falling  through  a  hole  in  a  bridge.  The  habit  of  the  animal 
for  stumbling  was  a  relevant  fact,  in  view  of  the  liability  of 
such  a  vice  to  contribute  to  such  an  accident.  The  evidence 
bearing  on  this  point  was  properly  admitted,  to  throw  light 
on  the  inquiry  as  to  any  alleged  contributory  negligence  on 
the  plaintiff's  part,  which  may  have  produced  the  injury. 
It  is  sufficiently  obvious  that  the  inquiry  as  to  the  "character" 
of  the  animal  for  stumbling  had  reference  to  habit,  and  was 
BO  understood  by  the  witnesses. 

3.  The  court  properly  charged  the  jury,  that  there  could 
be  no  recovery  of  exemplary  or  vindictive  damages  by  reason 
of  any  want  of  care  on  defendant's  part  less  than  gross  neg- 
ligence.— South  &  North  Ala.  R.  R.  Co.  v.  McLendon, 
63  Ala.  266;  Leinkauff  v.  Morris,  66  Ala.  406;  West.  Un. 
Tel.  Co.  V.  Way,  83  Ala.  542. 

4.  If  a  railroad  company  constructs  its  road  across  a 
public  road,  or  highway,  the  duty  devolves  upon  it  to  put 
and  keep  the  approaches  and  crossing  in  proper  repair  for 
the  use  of  the  travelling  public.  This  duty  will  be  sufficiently 
discharged,  if  the  highway  is  maintained  in  a  reasonably 
safe  and  convenient  condition — so  as*  not  to  materially  impair 
its  usefulness,  or  interfere  with  its  safe  enjoyment  by  travel- 
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lers,  who  exercise  ordinary  care  and  prudence  for  their  own 
safety  in  using  it. — Pratt  Coal  Co,  v.  Davis,  79  Ala.  308; 
8.  &  N.  Ala.  R.  R.  Co.  v.  McLendon,  63  Ala.  266;  9  Amer. 
&^ng.  Encyc.  Law,  411;  Shearman  &  Redfield  on  Nag. 
§§  357,  451-452.  Charges  numbered  13  and  25  harmonize 
entirely  with  this  view  of  the  law. 

5.  We  perceive  no  error  in  the  court's  giving  instructions 
numbered  17  and  18,  requested  by  the  defendant.  If  the 
plaintiff,  Mrs.  Patterson,  was  so  negligent  as  to  ride  out  of 
the  usual  route  of  travel,  commonly  used  by  others,  and 
which  could  have  been  used  with  safety  by  herself,  on  the 
occasion  of  her  injury,  and  was  hurt  by  riding  near  the  end 
'  of  the  bridge,  this  would  presumptively  be  a  want  of  ordinary 
care,  such  as  would  defeat  recovery,  provided  it  contributed 
to  such  injury.  The  instructions  assert  nothing  more  than 
this. 

The  record  does  not  show  the  rulings  of  the  court  on 
the  several  demurrers  with  suflBicient  certainty  to  enable  us 
to  pass  on  them  intelligibly.  Nor  do  the  assignments  of 
error,  based  on  those  rulings,  appear  to  be  insisted  on  in 
argument.     We  decline,  therefore,  to  consider  them. 

The  other  rulings  of  the  court  seem  to  be  free  from  error, 
and  the  judgment  is  affirmed. 


Mllllgan  &  Son  v.  Ala.  Fertilizer  Co. 

Action  on  Common  Counts  by  Attorneys,  for  Professional 

Services. 

1.  Employment  of  attorney  by  commercial  agency. — When  a  claim  is 
placed  in  the  hands  of  a  commercial  agency  for  collection,  and  by  them 
delivered  to  an  attorney  for  collection,  the  attorney  is  the  agent  of  his 
immediate  employer,and  has  no  right  to  look  to  the  owner  of  the  claim  for 
compensation  of  his  services ;  and  the  creditor  having  afterfvards  effected 
a  settlement  with  the  debtor  through  another  attorney,  as  he  might 
lawfully  do,  his  employment  of  the  former  attorney,  or  recognition  of 
liability  to  him,  can  not  be  inferred  or  implied  from  the  fact  that  his 
attorney  personally  notified  the  other  of  the  settlement  which  he  had 
made,  and  instructed  him  to  turn  over  all  the  papers  in  his  hands  to 
the  debtor,  as  required  by  the  terms  of  the  settlement. 

Appeal  from  the  Circuit  Court  of  Montgomery, 
Tried  before  the  Hon.  John  P.  Hubbard, 
Vol.  lxxxix. 
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This  action  was  brought  by  A.  L.  Milligan  &  Son,  sning 
as  partners,  against  the  Alabama  Fertilizer  Company,  to  re- 
cover compensation  for  professional  services  rendered  by 
plaintiffs,  as  attorneys  at  law,  in  the  collection,  or  attempted 
collection,  of  a  claim  against  J.  B.  Harper.  The  comprint 
contained  only  the  common  counts,  and  the  only  plea  was 
the  general  issue.  On  the  trial,  as  appears  from  the  bill  of 
exceptions,  the  plaintiffs  offered  in  evidence  the  deposition  of 
M.  £.  Milligan,  a  member  of  their  firm,  with  several  letters 
annexed  as  exhibits ;  and  the  defendant  offered  no  evidence. 
Milligan  testified,  in  substance,  that  the  claim  against  Har- 
per, amounting  to  about  $5,000,  was  sent  to  plaintiffs  for 
collection,  in  September,  1888,  by  B.  G.  Dun  &  Co.,  a  com- 
mercial agency  in  Montgomery;  that  they  had  no  communi- 
cation with  defendant  in  reference  to  it;  that  they  performed 
professional  services  in  attempting  to  collect  the  claim, 
specifying  them,  the  reasonable  value  of  which  was  $75,  the 
amount  claimed  in  the  complaint;  that  in  October,  1888,  they 
were  notified  by  A.  T.  London  that  the  defendant  had  made 
a  settlement  with  Harper,  and  instructed  to  turn  over  all 
papers  in  their  possession  to  him,  and  that  they  did  so.  In 
answer  to  one  of  the  cross-interrogatories  he  stated:  "I  was 
engaged  by  E.  G.  Dun  &  Co.,  agent  for  Ala.  Fertilizer 
Co.,  as  will  be  seen  from  Exhibit  B,  to  collect  Harper's  in- 
debtedness to  said  company.  B.  G.  Dun  &  Co.  gave  specific 
directions  as  to  the  course  to  be  pursued,  and  these  directions 
were  strictly  followed."  Exhibit  B.  is  a  letter  from  the  de- 
fendant to  B.  G.  Dun  &  Co.,  dated  September  26, 1888,  and 
in  these  words:  "We  have  received  yours  in  regard  to 
the  claims  transferred  to  us  by  J.  B.  Harper,  and  placed 
with  you  for  collection.  Tou,  or  your  agents,  or  attorneys 
authorized  by  you,  have  authority  in  our  behalf  to  make  any 
arrangement  with  Mr.  Harper  which  you  may  deem  desirable 
or  necesssary  in  order  to  secure  the  prompt  collection  of  the 
claims.  In  case  of  the  refusal  of  Mr.  Harper  to  do  anything, 
please  let  us  know  at  once,  as  we  wish  to  take  immediate 
action  in  the  courts." 

The  court  charged  the  jury,  on  request,  that  they  must 
find  for  the  defendant,  if  they  believed  the  evidence.  The 
plaintiffs  excepted  to  this  charge,  and  they  here  assign  it  as 
error. 

Sayre,  Stringfellow  &  LeGrand,  for  appellants, 

Tompkins  &  Troy,  contra. 
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McCLELLAN,  J. — It  appears  to  be  well  settled  law,  that 
with  respect  to  a  claim  placed  in  the  hands  of  an  attorney 
by  a  commercial  agency,  such  as  that  of  R.  G.  Dun  &  Co., 
for  collection,  the  claim  having  been  delivered  to  the  agency 
by  ij^e  creditor  for  the  purpose  of  collection,  the  attorney  is 
the  agent  of  the  collecting  company,  and  not  of  the  owner 
of  the  claim. — Hoover  v.  Wise,  91  U.  S.  308;  Bradstreet  v. 
Ever  son,  72  Pa.  St.  12^;  Lewis  v.  Peck,  10  Ala.  U2',  Ste- 
phens V.  Badcock,  3B.  &  Ad.  254.  And  it  follows,  of  course, 
that  the  attorney,  being  thus  the  agent  of  the  agent,  and  not 
in  privity  with  the  principal,  the  owner  of  the  claim,  can  not 
look  to  him  for  compensation  of  his  services. — Cleaves  v. 
Stockwell,  33  Me.  341 ;  Hill  v,  Morris.  15  Mo.  App.  322. 

We  do  not  understand  these  propositions  to  be  contro- 
verted in  this  case ;  but  it  is  insisted  that  there  was  some 
evidence  which  tended  to  show  that  the  attorneys  were  em- 
ployed, not  only  by  the  mercantile  agency,  but  also  by  the 
owner  of  the  claim  which  the  attorneys  received  from  the 
agency,  and  for  the  value  of  their  services  rendered  in  their 
efforts  to  collect  which  they  now  prosecute  this  suit  against 
the  original  principal ;  and  hence,  that  the  court  should  not 
have  given  the  general  affirmative  charge  for  the  defendant 
If  there  was  such  evidence,  however  weak  .and  inconclusive 
it  may  have  been,  it  should,  of  course,  have  been  submitted 
to  the  jury,  and  the  charge  was  erroneous.  The  sole  in- 
quiry is,  then,  was  there  such  evidence?  It  seems  that, 
after  the  claim  had  been  received  by  the  crppellants,  the 
creditor,  the  Alabama  Fertilizer  Co.,  through  its  own  attor- 
ney made  settlement  of  it  with  the  debtor.  This,  we  take 
it,  it  had  a  right  to  do,  being  responsible  to  the  collection 
agency  for  whatever  services  it  had  rendered  in  the  matter, 
according  to  the  terms  of  the  contract  between  them.  The 
attorney  for  the  Fertilizer  Company,  after  making  the  settle- 
ment at  Geneva,  Ala.,  called  on  appellants,  who  resided  there, 
the  office  of  the  agency  being  in  Montgomery,  and  notified 
them  of  the  settlement,  directed  them  to  turn  over  to  the 
debtor  all  papers  in  their  possession  relating  to  the  claim, 
and  informed  them  their  services  would  no  longer  be  re- 
quired. The  settlement  of  itself  avoided  the  necessity  for 
all  further  service  on  the  part  of  the  collection  ageucy,  or 
their  attorneys.  The  terms  of  the  settlement  required  that 
these  papers  should  be  turned  over  to  Harper,  the  debtor. 
Whether  the  appellants  might  have  retained  them  all  until 
their  fees  were  paid,  is  a  question  which  does  not  arise  in 
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this  case,  and  which  we  need  not  decide.  However  that 
may  be,  nothing,  it  seems  to  ns,  was  more  natural  than  that 
the  defendant's  attorney,  without  thereby  in  any  manner 
committing  his  client  to  the  employment  of  appellants,  or 
recognizing  that  there  existed  such  an  employment,  should, 
in  the  absence  of  any  other  representative  of  the  collection 
agency,  have  notified  them  of  the  settlement,  that  there 
would  be  no  further  necessity  for  their  services,  and  re- 
quested the  papers  to  be  turned  over.  We  are  unable  to 
give  to  these  facts  any  other  significance  than  would  have 
attached  to  them  had  they  transpired  between  defendant's 
attorney  and  the  Montgomery  officers  of  the  agency.  We 
find  in  them  no  tendency  to  establish  an  employment  of  the 
appellants  by  the  appellee,  even  leaving  out  of  view  the  con- 
sideration that  defendant's  attorney  presumably  was  without 
authority  to  bind  his  client  to  the  employment,  or  to  make 
admissions  which  would  be  competent  evidence  of  such  em- 
ployment. The  other  matter  relied  on  as  affording  an  infer- 
ence that  appellants  were  the  attorneys  of  appellee — the  let- 
ter of  Sept.  26,  1888,  from  the  Fertilizer  Company  to  the 
agency — has,  we  think,  no  such  tendency.  On  the  contrary, 
it  shows  that  the  defendant  looked  alone  to  the  collection 
company  as  its  agent,  and  referred  to  the  appellants  as  the 
agents  or  attorneys  of  the  latter. 

There  is  no   error  in   the  record,  and  the  judgment  is 
affirmed. 


The  State  v.  Bienville  Water  Supply 
Company. 

Assessment  of  Taxes  against  Water-Works  Company, 

1.  Proof  of  value  of  property  ^  for  purposes  of  taxcUion, — In  fixing  the 
taxable  valae  of  property,  under  statutory  provisions  (Sess.  Acts  1886-7, 
p.  11),  the  inquiry  is  directed  (1)  to  its  market  value  at  a  sale  for  cash 
(not  a  forced  sale),  and  (2)  its  productiveness,  or  profit-yielding  capac- 
ity ;  and  when  the  issue  is  as  to  the  taxable  value  of  the  propertv  of  a 
corporation  supplying  water  to  a  city  through  its  water-works,  ''begun 
ana  completed  within  less  than  three  years  before,"  the  cost  of  the 
works  can  not  be  proved  as  an  element  of  value  within  the  issue. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Wm.  E.  Clarke. 
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In  the  matter  of  the  assessment  of  taxes,  for  the  year  1889, 
against  the  Bienville  Water  Supply  Company,  a  private  cor- 
poration furnishing  water  to  the  city  of  Mobile  through  its 
water- works.  The  corporation  returned  the  value  of  its 
property  to  the  assessor  at  $250,000,  but,  on  his  motion  and 
objection,  the  court  of  County  Commissioners,  sitting  as  a 
board  of  equalization,  raised  the  value  to  $400,000.  The 
corporation  excepted  to  this  ruling  and  decision,  and  took  an 
appeal  to  the  Circuit  Court;  and  on  the  trial  in  that  court, 
the  valuation  was  again  reduced  to  $250,000.  "The  issue  be- 
ing,'^ as  the  bill  of  exceptions  states,  "what  was  the  fair  market 
value,  or  real  value  of  the  property — that  is,  the  value  which 
would  be  realized  by  a  cash  sale" — the  plaintiff  offered  in 
evidence  an  affidavit  "made  by  the  managing  engineer  of  the 
company  during  the  construction  of  its  works,  as  tending  to 
show  the  cost  of  said  works  to  the  defendant."  On  ob- 
jection by  the  defendant,  the  court  allowed  the  affidavit  to 
go  to  the  jury,"  as  tending  to  show  of  what  the  defendant's 
property  consisted,  but  not  to  show  what  the  property  had 
cost  the  defendant;"  to  which  ruling  plaintiff  excepted.  "It 
was  shown  that  defendant's  works  had  been  begun  and  com- 
pleted within  less  than  three  years  before  the  trial."  On 
cross-examination  of  Dr.  Ketchum,  the  president  of  the  de- 
fendant corporation,  plaintiff's  counsel  asked  him,  "  if  said 
works  did  not  cost  defendant  more  than  $600,000;"  stating 
to  the  court  that  he  offered  the  evidence  "as  a  circumstance 
to  which  the  jury  might  look  in  estimating  the  value."  The 
court  sustained  an  objection  to  the  question,  and  would  not 
allow  it  to  be  answered;  and  plaintiff  excepted. 

The  rulings  on  evidence  are  now  assigned  as  error. 

Hannis  Taylor,  for  appellant,  cited  Rochester  v.  Ches- 
ter, 3  N.  H.  349;  Whipjyle  v.  WalpoU,  10  N.  H.  131;  RaiU 
road  Co,  v,  Perkins,  17  Mich.  296;  Turner  v.  Hmoard 
College,  71  Ala.  430;  Thompson  on  Trials,  vol.  1,  p.  342. 

Overall  &  Bestor,  contra,  moved  to  dismiss  the  appeal, 
on  the  ground  that  it  was  taken  without  authority  of  law. 

STONE,  C.  J.— Our  statute,  Sess.  Act  1886-7,  p.  11,  de- 
clares that,  in  hearing  objections  to  valuations  fixed  by  the 
assessor  for  tax  assessment,  the  court  of  County  ConmiiB- 
sioners  "shall  receive  only  evidence  touching  the  fair  market 
or  real  value  of  the  property,  and  shall  take  into  considera- 
Vol.  lxxxix. 
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tion  its  character,  whether  improved  or  not,  its  surroundings, 
and,  if  it  is  productive,  the  amount  of  its  average  annual 
yield.^^  Construing  this  language  in  the  light  of  the  purpose 
the  legislature  must  have  had  in  view,  it  would  seem  that 
they  intended,  in  fixing  the  taxable  value  of  the  property, 
to  give  prominence  to  two  inquiries:  first,  its  cash,  market 
value — the  price  it  would  sell  for  at  cash  sale,  but  not  at 
forced  sale;  second,  its  productiveness,  or  profit-yielding 
capacity.  In  this  second  phase  of  the  inquiry,  its  present 
productiveness  of  profits,  and  not  its  possible  future  yield, 
is  to  be  taken  into  consideration.  So,  in  reference  to  the 
first  of  the  inquiries,  its  present,  and  not  its  possible  future 
market,  or  real  value,  is  one  of  the  factors  in  determining  its 
taxable  value.  And  in  these  two  controlling  inquiries,  the 
surroundings  of  the  property  and  its  condition  as  to  im- 
provements, enter  into  the  account.  These  two  principles, 
at  last,  are  but  methods  for  carrying  into  effect  the  great 
purpose  of  equal,  ad  valorem  taxation — equality  of  burdens, 
as  nearly  as  general  legislative  direction  can  accomplish  it. 
Exact  equality  is  unattainable. 

The  question  in  this  case  was  raised  on  the  inquiry  of  the 
taxable  value  of  the  property  of  the  Bienville  Water  Supply 
Company  in  1889.  A  motion  had  been  made  to  raise  the 
valued  basis  of  assessment  from  two  hundred  and  fifty  thou- 
sand dollars,  the  price  at  which  it  had  been  rendered  in,  to 
four  hundred  thousand  dollars.  As  a  means  of  proving 
value,  a  witness  was  asked  if  the  plant  and  works  had  not 
cost  more  than  six  hundred  thousand  dollars.  This  question 
was  objected  to,  the  objection  sustained,  and  an  exception 
reserved.  This  is  the  sole  question  raised  by  this  record. 
The  works  of  the  Water  Supply  Company  were  constructed 
several  years  before  1889. 

There  are  cases  in  which  it  has  been  held  that  the  cost  of 
an  article  or  commodity  is  legal  evidence  on  the  inquiry  of 
its  value.  In  the  few  cases,  however,  which  assert  this 
doctrine,  it  will  be  found  generally  that  the  article  was  not 
a  subject  of  commerce.  In  the  case  in  our  own  reports,  the 
subject  of  contention  was  an  invested  charity — a  perpetual 
scholarship  in  an  educational  institution. — Howard  College 
V.  Turner,  71  Ala.  429.  So,  in  the  Texas  case,  family 
portraits  and  pictures,  lost  or  destroyed  on  the  railroad,  were 
the  subject  of  the  suit. — Houston  &  T.  Cen.  R.  R.  Co,  v. 
Burke,  55  Tex.  323;  s.  c,  40  Amer.  Eep.  808.  It  can  not 
be  supposed  that  the  subject  in  controversy,  in  either  of  these 
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cases,  was  an  article  of  trade,  or  had  a  market  yalue.  Nor 
were  they  owned  or  kept  as  a  source  of  pecuniary  profit. 
They  had  no  market  value,  and  yielded  no  income.  Oreen 
V.  Boston  &  L,  R,  E.  Co,,  108  Mass.  221;  35  Amer.  Itep. 
370,  was  also  a  suit  for  the  loss  of  a  family  portrait  In 
cases  of  this  class,  it  would  seem  that  the  measure  of  re- 
covery ought  to  be  the  cost  of  reproducing  the  article  lost, 
if  its  reproduction  were  possible.  The  case  of  Whipple  v. 
Walpole,  10  N.  H.  130,  sheds  no  light  on  this  question. 
That  was  a  suit  for  the  value  of  horses,  lost  through  the 
negligence  of  the  defendant.  The  injury  was  done  near 
Charlestown  in  New  Hampshire.  For  the  purpose  of  fixing 
the  value  of  the  horses,  a  witness  was  asked  "what  horses 
like  those  lost  or  injured  cost  at  Charlestown.^'  The  witness 
was  allowed  to  answer,  and  defendant  excepted.  The  New 
Hampshire  court  held  there  was  no  error  in  this,  remarking 
that  the  testimony  had  "reference  to  actual  sales,  and  pre- 
supposes that  the  witness  has  knowledge  of  the  sale  of  horses 
at  that  place." 

We  have  found  a  single  case — Dowdall  v.  Penn.  JR.  R. 
Co,,  13  Blatch.  403 — which  sustains  appellant  in  its  claim  to 
have  the  testimony  admitted  on  general  principles,  and  with- 
out reference  to  any  peculiar  characteristics  of  the  property. 
That  was  a  circuit  decision,  and  no  authorities  are  cited  in 
support  of  it.  Against  the  doctrine  as  a  general  proposition, 
see  the  following  authorities:  Cothers  v,  Keever,  4  Barr 
(Pa.),  168;  Waterson  v.  Seat,  10  Fla.  326;  Kansas  Stock 
Yard  Co.  v.  Couch,  12  Kans.  612;  2  Whart.  Ev.  §8  1290-91 ; 
1  lb.  447-8;  2  Greenl.  Ev.  §  261. 

It  is  not  our  intention  to  assail  or  weaken  the  ruling  in 
Howard  College  v.  Turner,  71  Ala.  429.  In  cases  of  that 
character,  the  rule  there  declared  would  appear  to  be  a 
necessity.  Nor  will  we  say,  where  the  valuation  follows 
close  upon  the  purchase  or  construction,  whether  or  not  the 
cost  may  be  proved,  in  many  cases,  as  shedding  light  on  the 
question  of  value.  On  this  broad  general  proposition  we 
decide  nothing.  But,  in  this  age  of  speculations,  of  infla- 
tions, of  booms,  and  of  magic  cities,  it  would,  in  very  many 
cases,  be  a  great  injustice  to  the  commonwealth,  and  in  not 
a  few  to  the  tax-payer,  to  allow  the  purchase  pi  ice  (when 
the  property  yields  an  income,  or  is  susceptible  of  valuation) 
to  enter,  as  a  rule,  into  the  estimate  of  its  taxable  value. 
We  feel  no  hesitation  in  holding  that  it  is  not  a  proper 
factor  in  determining  either  the  market  or  real  value  of  the 
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plant  and  works  of  the  Bienville  Water  Supply  Company,  or 
of  its  profit-yielding  capacity. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 


Carlisle  v.  Klllebreiv. 

statutory  Detinue  for  Severed  Crops. 

1.  Judgment  in  ejectment;  growing  crops. — At  common  law,  crops 
growing  on  the  land  at  the  time  of  a  recovery  in  ejectment,  were  re- 
garded as  part  and  parcel  of  the  realty,  and  passed  to  the  plaintiff;  but, 
by  statutory  provision  (Code,  §§  2712-13),  a  writ  of  possession  may  be 
stayed  antil  the  crop  is  gathered,  on  giving  bond  with  sureties  to  secure 
the  payment  of  the  rent. 

2.  Same;  evidence  in  another  suit. — A  judgment  in  ejectment  for 
lands  on  which  a  crop  is  at  the  time  growing,  which  is  gathered  by 
plaintiff,  or  one  claiming  under  him,  after  he  has  been  put  in  posses- 
Bion  by  the  sheriff,  is  admissible  as  evidence  for  him  in  a  subsequent 
action  by  defendant,  having  regained  possession,  for  the  crops;  and  is 
conclusive  between  them  and  their  privies  as  to  the  title  and  possession. 

3.  **  Original  plat'*  of  land;  admissibility  as  evidence. — When  a  plat  of 
the  land  in  dispute,  said  to  be  the  ''original  plat,"  furnished  to  the  party 
by  the  secretary  of  State,  is  offered  in  evidence,  but  no  lesral  proof  of 
the  fact  is  made,  and  the  paper  is  not  sent  to  this  court  for  inspection, 
the  court  can  not  say  that  its  exclusion  was  erroneous. 

4.  Description  of  land  in  judgment. — A  judgment  in  ejectment  for 
"Fraction  12,  a  part  of  the  S.  E.  }4  and  N.  E.  H,  sec.  16,  T.  4,  R.  4, 
containing  34.75  acres/'  is  not  void  for  uncertainty  in  the  description. 

5.  General  objection  to  evidence. — An  objection  to  the  admission  of  a 
writing  or  document  as  evidence,  not  specifying  any  particular  ground 
of  objection,  may  be  overruled  because  it  is  too  general  and  indefinite. 

6.  Judgment  in  criminal  case,  as  evidence  in  subsequent  civil  suit. — In 
a  civil  action  to  recover  crops,  which  were  cut  and  removed  from  the 
land  b^  the  defendant  after  he  recovered  it  in  ejectment,  the  record  of 
a  criminal  prosecution  instituted  by  defendant  against  plaintiff  for  re- 
moving other  crops  from  the  land,  in  which  plaintiff  was  acquitted,  is 
not  admissible  as  evidence  for  him,  as  bearing  on  the  question  of  right 
or  title  to  the  land  or  crops. 

7.  Former  judgment  as  evidence. — A  judgment  for  damages  in  an  ac- 
tion for  malicious  prosecution,  for  tlie  removal  of  crops  from  land  in 
dispute  between  the  parties,  is  not  admissible  as  evidence  for  the 
plaintiff  therein,  In  a  subsequent  action  against  defendant  for  other 
crops  grown  on  the  land,  the  record  of  the  criminal  prosecution  also 
being  excluded. 

Appeal  from  the  Circuit  Court  of  Dale. 
Tried  before  the  Hon.  Jesse  M.  Carmiohael. 
This  action  was  brought  by  R.  K.  Carlisle  against  John 
C-  Killebrew,  to  recover  certain  personal  property,  which 
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was  described  as  **2,500  lbs.  of  seed-cotton,  80  bnshels  of 
com,  and  400  lbs.  of  fodder;"  and  was  commenced  on  the 
3d  October,  1887.  The  property  sued  for  consisted  of  the 
crops,  or  part  of  the  crops,  raised  during  the  year  1887,  on 
a  tract  of  land  which  was  in  dispute  between  the  plaintiff 
and  M.  N.  Killebrew,  who  was  the  father  of  the  defendant; 
and  the  defendant,  acting  as  agent  of  his  father,  had  re- 
moved them  from  the  land,  after  he  had  been  placed  in  pos- 
session by  the  sheriff,  under  a  writ  issued  on  a  judgment  in 
ejectment.  The  question  of  title  to  the  crops  depended  on 
the  title  to  the  tract  of  land  on  which  they  were  raised ;  and 
that  seems  to  have  depended  on  the  further  question,  whether 
or  not  the  land  was  a  part  of  ^'Fraction  12,  a  part  of  the  S. 
E.  J  and  N.  E.  J,  sec.  16,  T.  4,  R.  4,  containing  34.75 
acres." 

"On  the  trial,"  as  appears  from  the  bill  of  exceptions,  "it 
was  admitted  that  the  crops  sued  for  were  received  by  the 
defendant,  and  were  raised  by  the  plaintiff  upon  a  tract  of 
land  which  was  in  dispute  between  him  and  the  defendant; 
and  it  was  admitted,  also,  that  plaintiff  was  in  possession  of 
said  land,  at  the  beginning  of  this  suit,  and  at  the  time  of 
the  trial.     There  was  evidence,  also,  tending  to  show  that 
said  land  adjoined  the  lands  on  which  plaintiff  resided,  and 
that  he  was  in  possession  of  the  lands  in  dispute;  and  there 
was  evidence  tending  to  show  that  defendant  was  in  pos- 
session of  the  land  when  he  cut  and  carried  away  the  crops, 
and  that  he  was  put  in  possession  by  the  sheriff,  under  a 
writ  of  possession  issued  on  a  judgment  in  favor  of  M.  N. 
Killebrew  against  said  Carlisle."      The  defendant  offered  in 
evidence  "the  record  of  the  ejectment  suit,"  which  showed 
that  the  action  was  commenced  on  the  13th  December,  1886 ; 
that  the  defendant  entered  a  disclaimer ;  that  the  cause  was 
tried  on  issue  joined,  and  resulted  in  a  judgment  on  verdict 
for  the  plaintiff,  for  the  land  sued  for,  and  $75  damages; 
that  this  judgment  was  rendered  on  the  28th   July,  1887, 
and  was  followed  by  a  writ  of  restitution,  under  which  the 
sheriff,  as  his  return  showed,  put  the  plaintiff  in  possession 
on  the  4th  August,  1887.     The  record  showed,  also,  that  in 
the  complaint,  the  judgment-entry,  and  the  writ  of  possession, 
the  land  was  described  as  "Fraction  No.  12,  a  part  of  S.  E.  ^ 
and  N.  E.  J  of  section  16,  township  4,  range  4,  containing 
34.75  acres."     The  plaintiff  objected  and  excepted  to  the  ad- 
mission of  each  part  of  this  record,  his  objections  being  thus 
stated:     "Plaintiff  objected  to  the  admission  of  said  sum^ 
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mons  and  complaint,  objection  overruled,  and  plaintiff  ex- 
cepted"; "plaintiff  objected  to  the  introduction  of  said 
judgment,  objection  overruled,  and  plaintiff   excepted,"  &c. 

As  to  the  particular  location  of  the  land  on  which  the 
crops  were  raised,  the  substance  of  the  evidence  was  this: 
The  defendant  testified,  as  a  witness  for  himself,  that  he  got 
the  county  surveyor  to  run  the  lines,  a  few  days  before  the 
sheriff  came  to  put  him  in  possession :  and  the  county  sur- 
veyor testified  that,  on  request  of  the  defendant,  he  had 
surveyed  "said  Fraction  12,"  a  few  days  before  the  sheriff 
put  the  defendant  in  possession,  "and  that  the  crops  gathered 
by  defendant  were  raised  on  said  fraction."  While  testify- 
ing as  a  witness  for  himself,  "defendant  admitted  that  said 
crops  were  raised  below  the  boundary  quarter-mile  line  lying 
on  the  north  side  of  the  N.  E.  J  of  S.  E.  J  of  said  section  16, 
and  were  made  above  the  north  quarter-mile  boundary  line 
of  the  S.  E.  J  of  S.  E  ;J  of  said  section.  The  testimony 
showed  that  the  crops  in  controversy  were  raised  and  made 
below  the  quarter-mile  north  boundary  line  of  the  N.  E.  ^ 
of  S.  E.  J  of  said  section  16.  Plaintiff  testified  that  said 
crops  were  made  on  said  forty,  and  not  on  said  fraction.  De- 
fendant testified  that  said  fraction  reached  below  the  said 
north  boundary  line  of  N.  E.  J  of  S.  E.  J,  and  down  to  the 
north  boundary  line  of  the  S.  E.  ^  of  S.  E.  J  of  said  section ; 
and  that  therefore  said  crops  were  raised  on  said  fraction." 
Several  maps,  or  diagrams,  were  also  offered  in  evidence,  as 
tending  to  show  the  location  of  the  land. 

"After  the  court  had  permitted  the  ejectment  proceedings 
to  go  before  the  jury,  tne  plaintiff  proposed  to  introduce  a 
criminal  prosecution  had  before  a  justice  of  the  peace, 
wherein  defendant  charged  plaintiff  with  removing  the  crops 
which  were  raised  on  the  same  land,  and  further  to  show 
that,  on  investigation  of  said  charge,  in  determining  whether 
said  crops  were  removed  from  said  fraction,'the  justice  found 
in  favor  of  said  Carlisle;  and  further  offered  to  show,  for 
the  purpose  of  identifying  said  fraction,  that  he  instituted  a 
suit  against  defendant  in  the  Circuit  Court  of  Dale  county, 
and  recovered  damages  for  said  malicious  prosecution  before 
said  justice  of  the  peace.  The  defendant  objected  to  the  in- 
troduction of  the  records  of  said  suits ;  the  court  sustained 
the  objection,  and  plaintiff  excepted." 

The  plaintiff  requested  the  following  charges  in  writing, 
and  duly  excepted  to  their  refusal:  (1.)  "If  plaintiff,  at 
the  time  he  brought  this  suit,  was  in  the  actual  and  peace- 
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able  possession  of  the  lands  on  which  the  crops  were  raised, 
and  defendant  had  entered  on  said  land  and  removed  said 
crops  without  plaintiffs  permission,  then  the  plaintiff  must 
recover  in  this  action."  (2.)  "When  Carlisle,  in  defense  of 
the  suit  brought  by  Killebrew  for  'Fraction  12,'  disclaimed 
being  in  possession  of  said  fraction,  this  disclaimer  de- 
volved on  the  jury  the  duty  of  ascertaining  whether  he  was 
in  possession  of  said  fraction ;  and  if  the  judgment  rendered 
being  against  Carlisle  on  the  disclaimer,  and  in  favor  of 
Killebrew, for  rent  [  ?],  Carlisle  is  estopped  by  the  judgment 
from  saying  that  he  was  not  in  possession  of  said  fraction, 
or  that  he  was  not  in  possession  of  the  particular  piece  of 
land  sued  for  as  said  fraction  12,  if  it  was  embraced  in  his 
disclaimer." 

The  rulings  on  evidence,  and  the  refusal  of  the  charges 
asked,  are  now  assigned  as  error.  ' 

A.  L.  MiLLiGAN,  M.  R  MiLLiGAN,  and  H.  L.  Martin,  for 
the  appellant 

H.  H.  Blaokman,  contra. 

SOMERVILLE,  J.— One  M.  N.  Killebrew,  under  whom 
the  appellee  in  this  case  claims,  had,  prior  to  the  present 
suit,  recovered  certain  premises  from  the  plaintiff,  Carlisle, 
in  a  real  action  in  the  nature  of  ejectment.  He  was  formally 
put  in  possession  by  the  sheriff  under  a  writ  of  possession, 
and  under  such  claim  of  right  gathered  and  appropriated  the 
crops  of  cotton,  corn  and  fodder  growing  on  the  land. 
Carlisle  afterwards  took  possession  of  the  land,  .without  re- 
sort to  the  courts,  and  brought  the  present  action  in  detinue 
to  recover  the  crops  taken  away  by  Killebrew. 

1.  The  general  rule  of  the  common  laW  is,  that  one  who 
recovers  land  in  ejectment  is  entitled  to  the  crops  then  grow- 
ing on  the  premises,  they  being  regarded  as  part  and  parcel 
of  the  realty. — McLean  v.  Bovee,  24  Wis.  295;  1  Amer. 
Rep.  185;  Page  v.  Fowler,  89  Cal.  412;  2  Amer.  Rep.  462; 
Thweatt  v.  Stamps,  67  Ala.  96.  In  other  words,  "as  between 
the  successful  plaintiff  in  an  action  of  ejectment,  and  the 
evicted  defendant,  growing  crops  are  a  part  of  the  realty." 
Van  Allen  v,  Rogers,  1  Amer.  Dec.  118;  note,  p.  116. 

The  statutes  of  Alabama  modify  this  principle  only  by 
providing  that,  if  the  defendant  in  ejectment  has  a  crop 
planted  or  growing  on  the  premises  recovered  from  him  by 
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the  plaintiff,  he  may  stay  the  writ  of  possession  nntil  the 
expiration  of  the  year,  by  giving  bond  and  sureties  to  the 
plaintiff  to  secure  the  rent  to  him,  which  is  declared  to  have 
the  force  and  effect  of  a  judgment  upon  the  defendant's 
failure  to  pay  the  rent  at  the  expiration  of  the  year. — Code, 
1886,  §§  2712-13.  No  such  bond  having  been  given  in  this 
case,  this  statute  can  have  no  bearing  on  the  rights  of  the 
parties  litigant 

2.  The  main  question  in  the  present  suit  is,  whether  the 
defendant,  Killebrew,  can  be  permitted  to  introduce  in  evi- 
dence, in  this  action  for  the  crops  severed  from  the  freehold, 
the  judgment  of  recovery  in  ejectment,  and,  if  so,  what  force 
as  evidence  this  judgment  will  exert.  It  is  insisted  by  the 
appellant,  that  the  court  below  erred  in  admitting  this  judg- 
ment, and  the  writ  of  possession  issued  on  it,  because  the 
qaestion-of  title  to  the  land  can  not  be  litigated  in  a  personal 
action ;  and  for  the  further  reason,  that,  at  common  law,  a 
prior  judgment  in  ejectment  was  not  admissible  in  a  subse- 
quent suit  between  the  same  parties.  The  formei''  principle, 
applied  to  this  case,  operates  to  preclude  the  plaintiff,  Carlisle, 
from  challenging  the  defendant's  right  of  possession  and 
title  acquired  under  his  judgment  in  ejectment — Beatty 
V.  Brovm,  76  Ala.  267;  Siringfellow  v.  Curry,  lb.  394.  The 
latter  rule  is  so  stated  by  some  of  the  old  writers,  and  is 
based  upon  the  use  of  fictitious  names  in  the  action  of  eject- 
ment proper,  which  is  still  tolerated  in  our  forms  of  practice. 
But  this  is  not  a  second  action  of  ejectment,  in  which  it  is 
sought  to  use  as  evidence  a  judgment  recovered  in  a  former 
action.  The  present  is  a  personal  action ;  and  the  rule  ap- 
plies as  against  the  plaintiff  himself,  that  he  can  not  collat- 
erally raise  the  question  of  title  to  the  land,  by  way  of 
showing  incidentally  his  right  to  the  crops  severed  from  the 
freehold.— 3far«n  v.  Thompson,  120  U.  S.  376. 

In  our  practice,  under  the  statute,  it  requires  two  verdicts 
and  judgments  for  the  defendant  to  bar  further  suit  by  the 
plaintiff  in  ejectment,  or  the  real  action  in  the  nature  of 
ejectment — Code,  1886,  §  2714.  But,  where  the  question 
of  title  arises  collciierally,  as  in  an  action  for  mesne  profits, 
or  otherwise,  the  record  of  a  recovery  in  ejectment  is  not 
only  admissible  in  evidence  in  favor  of  the  party  put  in  pos- 
session under  it,  but  is  conclusive  b^ween  the  same  parties, 
and  their  privies,  on  the  same  title,  as  to  the  question  of  pos- 
session and  title. — Shumake  v.  Nelms,  25  Ala.  126;  Howard 
V.  Kennedy,  4  Ala.  592 ;  VanAllen  v.  Rogers,  1  Amer.  Dec.  113 ; 


Digitized  by  CjOOQ IC 


334  STTPBEME  COURT  iNov.Tenn, 

[Carlisle  v.  Killebrew.] 

note,  116;  2  Greenl.  Ev.  §  333;  Camp  v.  Forrest,  13  Ala.  114; 
6  Amer.  &  Eng.  Encyc.  Law,  245 ;  Chirac  v.  Reinecker,  2  Pet. 
U.  S.  613,  622 ;  Equator  Co.  v.  Hall,  106  U.  S.  86 ;  Capertan  v. 
Schmidt,  85  Amer.  Deo.  187,  note,  208. 

The  judgment  recovered  in  the  ejectment  suit  involved 
the  title  and  right  of  possession  of  the  parties  to  the  present 
suit,  to  the  same  lands  upon  which  the  crops  in  dispute  were 
at  the  time  growing,  and  was  conclusive  on  collateral  attack 
as  to  the  title  of  the  lands,  and,  therefore,  of  the  growing 
crops  which  were  a  part  of  the  freehold  at  the  time  of 
recovery. 

3.  The  plat  of  "Fraction  12,"  in  dispute,  proposed  to  be 
introduced  by  the  plaintiff,  was  ruled  out  by  the  court  as 
inadmissible.  Thi^  was  alleged  to  be  the  '^original  plat^^  of 
this  land,  given  to  the  plaintiff  as  such  by  the  Secretary  of 
State.  No  legal  proof  was  made  on  this  point,  however, 
and  the  paper  is  not  before  us  for  inspection.  We  can  not 
say  that  the  trial  court  erred  in  excluding  it  from  the  jury. 

4-5.  We  do  not  judicially  know  that  the  judgment  in 
ejectment  for  the  recovery  of  **  Fraction  12,  a  part  of  the 
S.  E.  J  and  [of]  N.  E.  i,  sec.  16,  T.  4,  R.  4,  containing 
34.76-100  acres,"  was  void  for  uncertainty,  on  the  ground 
that  no  such  land  exists.  The  record  shows  that  it  was  sur- 
veyed by  the  county  surveyor,  and  was  found  prima  fade 
correct  Moreover,  the  objection  taken  to  the  admission  of 
this  judgment,  and  other  parts  of  the  record  accompanying 
it,  was  so  general  and  undefined  in  its  character,  that  it  was 
competent  for  the  court  to  ignore  it;  no  ground  of  objection 
whatever  being  particularized. — Dryer  v,  Lewis,  57  Ala.  551 ; 
March  v.  England,  65  Ala.  275;  Steele  v,  Tutmler, 
57  Ala.  113. 

The  other  evidence  to  which  objection  was  taken  by  appel- 
lant, was  admissible  to  explain  the  extent  of  defendants  pos- 
session, and  to  identify  the  lands  on  which  the  crops  in  dis- 
pute were  grown. 

6.  The  court  did  not  err  in  refusing  to  admit  in  evidence 
the  verdict  and  judgment  in  the  criminal  prosecution  insti- 
tuted by  Killebrew  against  the  plaintiff,  Carlisle,  for  remov- 
ing the  crops,  in  which  the  latter  was  acquitted  by  the  pre- 
siding magistrate.  A  verdict  and  judgment  in  a  criminal 
case  is  not  generally  evidence  of  the  fact  upon  which  the 
judgment  was  founded,  in  a  civil  proceeding. — 1  Starkie-on 
Ev.  (Sharswood),  *363-.365. 

7.  So,  the  judgment  of  the  magistrate  showing  a  reoov* 
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ery  of  damages  by  Carlisle  against  Killebrew,  in  the  action 
for  malicious  prosecution,  based  on  the  prosecution  last  re- 
ferred to,  is  not  shown  to  involve  the  determination  of  any 
fact  relevant  to  the  present  issues.  The  judgment  of  ac- 
quittal, moreover,  in  the  criminal  case,  upon  which  the  case 
of  malicious  prosecution  was  based,  being  inadmissible  as 
above  stated,  the  latter  proceeding  must  also  be  excluded. 
We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


The    State  v.    Stonewall     Insurance 
Company. 

Assessment  of  Taxes  against  Insurance  Company. 

1.  Tax  on  ** capital  stock**  of  private  corporation;  deduction  of  ammint 
invested  in  State  bonds. — The  tax  impoBed  by  law  on  the  "capital  stock" 
of  private  corporations  (Code,  §  453,  subd.  9),  is  a  tax  on  the  property 
of  the  corporation,  and  not  on  its  franchises ;  and  though  there  is  an 
express  exception  of  *'such  portions  of  the  capital  stock  as  raay  be  in- 
vested in  property  which  is  otherwise  taxed  as  property/'  the  corpora- 
tion is  entitled  to  deduct  also  the  amount  invested  in  non-taxable  State 
bonds. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Heard  before  the  Hon.  Wm.  E.  Clarke. 

In  the  matt.er  of  the  assessment  of  escaped  taxes  against 
the  Stonewall  Insurance  Company,  for  the  years  1885-89, 
both  inclusive ;  the  question  being  the  liability  of  the  com- 
pany for  taxes  on  the  amount  of  its  capital  stock  invested  in 
non-taxable  Alabama  bonds,  as  follows:  for  the  year  1885, 
$68,045;  1886,  $67,815;  1887,^112,885;  1888,  $109,915; 
and  1889,  $125,085.  The  transcript  of  the  record  was 
abridged,  under  rule  No.  27  (Code,  p.  804),  and  sets  out 
only  the  agreed  facts,  and  the  judgment  of  the  court  making 
a  special  j&nding  of  these  facts  as  agreed,  and  judgment 
«        thereon  for  the  defendant.     It  appeared  among  the  agreed 

I  facts  that  the  corporation,  in  December,  1884,  went  before 
the  board  or  court  of  County  Commissioners,  and  claimed  a 
deduction  from  its  capital  stock,  as  assessed  for  taxation,  for 
t  the  amount  invested  in  Alabama  State  bonds ;  and  the  claim 
[  being  allowed,  the  amount  invested  in  such  bonds,  during 
•        each  of  the  subsequent  years,   was  not  returned  for  ta^a- 
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tion.  In  August,  1889,  the  tax-collector  of  the  county, 
deeming  this  deduction  erroneous,  or  being  so  advised,  re- 
turned the  amounts  so  excepted  as  property  which  had  es- 
caped taxation,  and  notified  the  corporation  of  his  action. 
The  corporation  again  appeared  before  the  County  Commis- 
sioners, and  claimed  exemption  as  before;  but  the  commis- 
sioners decided  against  itj  and  assessed  the  tax  as  reported 
by  the  collector.  There  was  no  dispute  as  to  the  facts  be- 
fore the  Coanty  Commissioners,  and  the  corporation  reserved 
a  bill  of  exceptions  to  its  decision,  and  took  an  appeal  to  the 
Circuit  Court,  where  judgment  was  rendered  in  favor  of  the 
corporation.  The  same  issue  was  made,  in  a  separate  pro- 
ceeding, as  to  the  taxes  for  the  year  1889.  In  addition  to 
the  agreed  facts,  it  was  admitted  that  the  following  should 
be  added  to  the  special  finding  of  facts  by  the  court:  ''It 
appears  from  the  books  of  the  tax- assessor  of  Mobile  county, 
that  whenever  the  shares  of*  banks  are  assessed  in  said 
county,  the  assessor  enters  in  his  book,  not  only  the  number 
of  shares  into  which  the  capital  stock  is  divided,  but  also 
the  names  of  the  several  shareholders,  and  the  number  of 
shares  held  by  each,  with  the  market  value  thereof;  and  that 
the  shares  are  listed  and  assessed  against  the  shareholders 
respectively,  and  not  against  the  bank.  But  the  State  ob- 
jects to  these  facts,  as  irrelevant"  The  judgement  of  the 
court  is  now  assigned  as  error. 

Hannis  Taxlor,  and  J.  L.  Smith,  for  appellant 

Overall  &  Bestor,  contra. 

CLOPTON,  J. — The  record  presents  the  single  issue, 
whether  a  private  corporation  is  entitled  to  deduct  from  the 
value  of  its  capital  stock,  when  assessed  for  taxation,  such 
poiiion  thereof  as  is  invested  in  bonds  of  the  State,  under 
subdivision  9  of  section  453  of  the  Code,  which  levies  a  tax 
upon  ^'the  capital  stock  of  all  corporations,  companies  or 
associations,  created  or  existing  under  any  law  in  force  in 
this  State,  except  such  portions  of  the  capital  stock  as  may 
be  invested  in  property  which  is  otherwise  taxed  as  prop- 
erty, the  same  to  be  paid  by  the  corporation,  company  or 
association ;  but,  when  such  corporation,  compemy  or  associa- 
tion pays  the  taxes  in  this  chapter  levied  upon  the  shares 
into  which  its  capital  stock  is  divided,  or  the  same  is  paid 
by  the  shareholder,  such  corporation,  company  or  aosocia^ 
Vol.  lzxxiz. 
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tion  shall  only  be  required  to  pay  the  taxes  levied  on  the 
real  and  personal  estate  owned  by  it,  unless  its  investments 
are  otherwise  herein  taxed/^ 

A  controlling  question  which  presents  itself  at  the  outset 
is,  whether  the  tax  levied  upon  the  capital  stock  is  a  tax 
upon  the  property,  or  upon  the  privileges  and  franchises  of 
the  corporation?  Appellant  insists  it  is  a  franchise  tax. 
This  insistence  is  based  on  the  theory,  that  section  478  pre- 
scribes, as  the  rule  for  determining  the  value  of  thfe  capital 
stock  for  the  purpose  of  taxation,  the  aggregate  market 
value  of  the  shares  into  which  it  is  divided.  If  the  conten- 
tion be  well  founded,  the  case  of  Hamilton  County  v,  Massa- 
chuseita,  6  Wall.  632,  and  the  next  two  preceding  cases  in 
the  same  volume,  apparently  support  the  contention;  but  a 
careful  examination  of  the  opinion  in  the  case  cited  above, 
shows  that  the  conclusion  of  the  court  is  based  on  the  settled 
coarse  of  decisions  of  the  State  court  on  the  Constitution 
and  laws,  by  which  the  statute  under  which  the  tax  is  laid 
was  construed  as  imposing  a  franchise  tax.  It  is  said: 
"Separated  from  the  peculiar  provision  of  the  State  Consti- 
tution, and  the  long  practice  under  the  original  decision,  the 
present  decision  of  the  State  court  upon  the  subject  might 
well  be  criticised  as  founded  in  unsubstantial  distinctions ; 
but,  weighed  as  an  exposition  of  that  peculiar  clause,  and  in 
view  of  the  long  practice  of  the  State,  commencing  long 
before  the  prior  decision  was  made,  it  is  not  possible  to 
withhold  from  the  conclusion  a  full  and  unqualified  con- 
currence." Notwithstanding  the  course  of  decisions  of  the 
State  court,  the  Chief -Justice  and  two  associated  Justices 
dissented,  on  the  ground  that  the  tax  was  a  tax  on  property. 

But  we  do  not  concur  in  the  construction  of  the  section 
urged  by  counsel.  By  it,  the  president,  or  other  chief 
officer,  fs  required  to  return  all  the  taxable  property  of  the 
corporation,  in  which  return  he  shall  state  the  market 
value  of  the  capital  stock,  the  items  of  property  in  which  it 
is  invested,  with  the  value  thereof,  and  the  number  of  shares 
into  which  it  is  divided,  with  the  par  value  and  actual  market 
value  of  each  of  such  shares.  The  primary  object  of  the 
section  is,  to  prescribe  the  mode  for  listing  the  property  of 
the  corporation.  The  requirements,  as  to  the  statements  to 
be  made  in  the  return,  are  evidently  intended  to  furnish  the 
assessor  data — the  elements  which  largely  enter  into  the 
market  value  of  the  capital  stock — from  which  he  may  be 
enabled  to  form  a  correct  opinion  of  its  assessable  value  for 
22 
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taxation ;  not  to  lay  down  as  an  arbitrary  and  inflexible  rule, 
that  the  value  shall  be  determined  from  the  aggregate  market 
value  of  the  shares,  or  of  the  items  of  property,  or  both ;  the 
assessor  may  resort  to  other  information.  But,  if  the  con- 
struction of  the  section  insisted  upon  be  conceded,  neverthe- 
less the  purpose  is  the  ascertainment  of  the  market  value  of 
the  capital  stock,  according  to  which  the  tax  is  imposed. 

Owing  to  the  difficulty  of  distinguishing  between  the 
capital  and  the  property  in  which  it  is  invested,  tests  for 
determining  whether  a  tax  is  on  the  property  or  the  fran- 
chises, may  be  regarded,  generally,  uncertain  and  unsatis- 
factory ;  yet,  its  determination  is  often  necessary,  for  if  a 
franchise  tax,  the  property  in  which  the  capital  is  invested 
becomes  immaterial.  The  usual  and  most  certain  test  is, 
whether  the  tax  is  upon  the  capital  stock,  eo  nomine^  without 
regard  to  its  value,  or  at  its  assessed  valuation  in  whatever 
it  may  be  invested ;  if  the  former,  it  is  a  franchise  tax ;  if  the 
latter,  a  tax  upon  the  property. — Bank  of  Commerce  v.  N. 
F.  CHy,  2  Black,  620.  In  the  Bank  Tax  Case,  2  Wall. 
200,  it  was  ruled,  that  a  tax  laid  on  banks,  on  a  valuation 
equal  to  the  amount  of  their  capital  stock  paid  in,  or  secured 
to  be  paid  in,  is  a  tax  on  the  property  of  the  institution,  and 
when  that  property  consists  of  stocks  of  the  Federal  Gov- 
ernment, the  law  levying  the  tax  is  void.  Our  own  decision 
accords  with  this  ruling.  In  Maguire  v.  Board  of  Revenue^ 
71  Ala.  401,  Stone,  J.  says:  "But  a  tax  on  the  capital  stock 
of  a  bank,  whose  capital  is  invested  in  Government  securities 
not  allowed  to  be  taxed,  would  be  a  tax  on  such  securities, 
and  illegal." 

From  the  decisions  it  follows,  that  the  tax  levied  upon  the 
capital  stock  of  corporations  under  section  453  is  a  tax  upon 
the  property  of  the  corporation.  But  there  is  no  need  to 
rely  upon  judicial  construction.  The  exception  in  the  sec- 
tion of  such  portions  of  the  capital  stock  as  may  be  invested 
in  propei-ty  otherwise  taxed  as  such,  was  designed  to  prevent 
double  taxation,  which  can  not  occur  if  the  tax  is  not  upon 
the  property  of  the  corporations.  The  language  of  the  first 
and  general  clause  of  the  section  is,  "for  the  use  of  this 
State,  and  to  raise  revenue  therefor,  there  is  levied  an  annual 
tax  of  sixty  cents  [the  rate  has  since  been  reduced]  on  each 
hundred  dollars  in  value,  upon  the  following  property." 
This  clause  is  followed  by  thirteen  separate  paragraphs, 
specifying  land,  and  separate  and  distinct  species  of  personal 
property,  including  the  capital  stock  of  corporations,  and 


Vol,  lxxxix. 


Digitized  by  CjOOQ IC 


18W.)  OF  ATiABAMA  339 

[The  State  v.  Stonewall  InsuraDce  Co.] 

cloeing  with  the  expression,  "all  other  property,  real  and 
personal,  not  otherwise  specified  herein/^  This  most  be 
regarded  as  a  legislative  declaration,  that  the  tax  is  imposed 
npon  the  capital  stock  of  corporations  as  property,  and 
according  to  its  value. 

Regarded  as  a  tax  npon  property,  the  question  then  is, 
whether,  under  the  revenue  law,  the  corporation  is  entitled 
to  a  deduction  from  the  assessed  value  of  its  capital  stock  of 
such  portion  as  is  invested  in  bonds  of  the  State.  It  is  con- 
tended that  no  deduction  can  be  made  under  the  statute, 
except  of  such  portions  as  may  be  invested  in  property 
otherwise  taxed.  The  argument  is,  that  the  capital  stock 
includes  everything  in  which  it  is  invested,  and  that  ex- 
pressly excepting  the  portion  of  its  investments  in  property 
otherwise  taxed  is  the  exclusion  of  such  portions  as  may  be 
invested  in  property  non-taxable.  It  may  be  conceded  that 
such  would  be  the  proper  construction,  if  the  subdivision  be 
dissociated  from  the  other  sections ;  but  all  the  sections  of 
the  revenue  law  contained  in  the  Code  were  passed  at  the 
same  time,  and  should  be  construed  as  continuous  sections 
of  the  same  act,  each  in  harmony  with  the  others,  and  so  as 
to  give  effect  to  each  without  rendering  nugatory  any  other, 
if  practicable.  The  general  rule,  almost  universal,  in  the 
interpretation  of  statutes  in  pari  maieria,  is,  that  the  leg- 
islative intent,  collected  from  all  the  statutes  relating  to  the 
same  subject,  shall  prevail  over  the  letter,  especially  if,  in 
giving  the  precise  words  their  ordinary  meaning,  manifest 
injustice  would  ensue. 

Section  451  declares,  that  all  bonds  of  the  United  States, 
and  of  this  State,  shall  be  exempt  from  taxation;  and  such 
bonds  are  also  excepted  from  the  tax  levied  by  sub-divisiqn 
10  of  section  453  on  "all  investments  in  bonds" ; — ^both  a 
general  declaration  of  exemption,  and  an  exception  from  the 
special  tax  on  bonds.  It  will  be  conceded  that  the  portion 
of  the  capital  stock  invested  in  taxable  bonds  is  excepted  by 
paragraph  9  of  section  453  from  the  tax  on  such  capital 
stock,  because  invested  in  property  otherwise  taxed.  This 
is  done,  as  admitted,  for  the  purpose  of  preventing  duplicate 
taxation.  If  the  portion  invested  in  bonds  of  this  State  are 
not  also  excepted,  duplicate  taxation  may  be  the  consequence, 
for,  by  subdivision  10  of  section  453,  it  is  provided,  "but  all 
capital  invested  in  bonds  or  currency  which  are  exempt  from 
taxation  shall  be  liable  to  be  taxed  under  this  section,  should 
such  capital,  at  any  time  during  the  year,  be  reconverted 
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into  money,  bonds  or  property  which  is  taxable,  unless  it  is 
made  to  appear  that  the  money,  bonds  or  property,  into 
which  reconversion  may  be  made,  has  been  assessed  for  taxes 
for  such  year/^  Unless  a  deduction  from  the  assessed  value 
of  the  capital  stock  of  the  portion  invested  in  bonds  of  the 
State  is  allowed,  then  there  exists  the  anomaly  of  taxing,  in 
the  form  of  capital  stock,  investments  expressly  exempted 
from  all  taxation.  If  a  part  of  the  money  capital  of  an  indi- 
vidual be  invested  in  State  bonds,  it  will  be  conceded  that 
such  part  is  not  liable  to  taxation ;  why  then  should  it  be 
held  that  the  portion  of  the  capital  of  corporations  so  in- 
vested is  taxable,  in  the  face  of  the  constitutional  mandate, 
"the  property  of  private  corporations,  associations  and  indi- 
viduals of  the  State,  shall  forever  be  taxed  at  the  same  rate,^^ 
which  includes  not  merely  the  technical  rate,  but  also  the 
mode  of  assessment? — Const.  Art  11,  §  6.  The  sections  de- 
claring the  exemptions  should  be  regarded  as  exceptions  to 
the  sections  specially  levying  the  taxes.  Any  other  con- 
struction of  the  revenue  law  nullifies  the  provisions  as  to  the 
exemptions,  discriminates  against  corporations  in  the  matter 
of  taxation,  contrary  to  the  letter  of « the  Constitution,  and 
violates  the  uniformly  observed  and  maintained  policy  of  the 
State  as  to  the  non-taxability  of  its  bonds, — a  policy  founded 
on  good  morals  and  public  justice  and  honesty,  and  to  which 
the  State  is  impliedly  pledged.  When  the  revenue  laws  are 
conddered  as  constituting  an  entire  and  complete  system  of 
taxation,  the  legislative  intent,  that  the  portion  of  the  capi- 
tal stock  of  corporations  invested  in  bonds  of  the  State 
should  be  excepted  from  the  tax,  clearly  appears,  though  no 
precise  words  of  the  paragraph  levying  the  tax  declare  the 
exception.  This  construction  harmonizes  all  the  provisions 
and  sections  of  the  revenue  law,  and  gives  effect  and  opera- 
tion to  each. 
Affirmed. 

McClellan,  J.,  not  sitting. 
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BUI  in  Equity  to  set  aside  Decrees^  Conveyances^  etc.,  on 
ground  of  Fraud. 

1.  Eguitctble  relief  aaainat  fraud;  filing  bill  within  twelve  months  after 
discovery. — When  a  bill  seeks  equitable  relief  asrainst  a  decree  in  chan- 
cery on  the  ground  of  fraud,  after  the  statutory  bar  has  been  perfected 
in  favor  of  the  parties  holding  under  it,  it  must  allege  with  precision  the 
facta  which  constitute  the  alleged  fraud,  and  the  discovery  of  those  facts 
within  twelve  months  before  the  filing  of  the  bill  (Code,  §  2630) ;  and  it 
is  not  sufficient  to  allege  the  discovery  of  a  jact  tending,  in  connection 
with  other  facts  already  known,  to  show  fraud. 

2.  Presumptions  from  lapse  of  time,  in  favor  of  decree. — When  the 
validity  of  a  chancery  decree  is  assailed  after  the  lapse  of  twenty  years, 
on  account  of  errors  and  irregularities  patent  on  its  face,  the  court  will 
presume  "almost,  any  fact"  necessary  to  sustain  it,  whether  consistent 
with  the  record  or  contradictory  of  it. 

3.  Adverse  possession. — Exclusiveness  is  an  essential  element  of  ad- 
verse possession,  and  it  can  not  be  asserted  against  the  holder  of  the 
legal  title  by  a  person  who  is  in  possession  jointly  with  him. 

Appeal  fi*om  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  6th  July,  1888,  by 
Mrs.  Martharina  Duncan  and  her  husband,  against  the  \ddow 
and  children,  personal  representative  and  heirs  of  Price  Wil- 
liams, deceased,  Albert  E.  Mudge,  and  several  other  persons ; 
and  sought  to  establish  and  enforce  complainants  rights,  as 
sole  surviving  child  and  heir  at  law  of  her  deceased  father, 
John  J.  Springsteel,  in  and  to  a  house  and  lot  in  the  city  of 
Mobile,  and  an  account  of  the  rents  and  profits ;  and  to  this 
end  it  sought  to  impeach  and  set  aside,  on  the  ground  of 
fraud,  two  decrees  of  foreclosure  rendered  by  the  Chancery 
court  of  Mobile,  under  which  the  property  had  been  sold. 
One  of  these  decrees  was  rendered  in  1841,  foreclosing  a 
mortgage  which  said  Springsteel  had  executed  to  Charles  H. 
Earle,  who  was  his  wife's  brother;  and  the  other,  also  ren- 
dered in  1841,  was  under  a  bill  filed  by  the  Planters  &  Mer- 
chants' Bank  and  Jonathan  Hunt,  for  the  foreclosure  of  a 
mortgage  on  the  property  executed  to  them  by  one  James 
F.  Boberts,  whose  title  or  interest  is  not  involved  in  the  suit. 

According  to  the  allegations  of  the  bill,  the  lot  was  sold 
and  conveyed  to  Springsteel  by  Leonard  Fash  and  wife,  "on 
the  14:th  August,  1839,  by  deed  not  recorded  j"  but  it  was 
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further  alleged  that  he  had  possession,  claiming  title,  ^'  long 
prior  to  27th  December,  1837,"  the  date  of  the  mortgage  by 
Roberts  to  the  bank.  Springsteel  built  a  dwelling-house  on 
the  lot,  and  continued  in  possession  until  his  death,  which 
occurred  on  the  15th  February,  1840.  After  his  death,  his 
widow  and  two  children  continued  in  possession,  the  widow's 
dower  not  having  been  assigned ;  and  one  of  the  children 
died  several  years  afterwards,  during  its  minority.  On  the 
20th  April,  1842,  the  widow  married  Albert  Mudge,  and  she 
afterwards  had  two  children  by  him,  who  were  made  defend- 
ants to  the  bill.  It  was  alleged  that  the  mortgage  to  Earle, 
which  was  given  to  secure  the  payment  of  money  borrowed, 
was  in  fact  paid  in  full  by  the  widow,  a  few  weeks  after  her 
husband's  death,  with. money  belonging  to  his  estate;  but 
satisfaction  was  not  entered  of  record,  and  the  fact  of  pay- 
ment was  concealed.  A  few  months  afterwards,  Mudge  pro- 
cured from  Earle  a  power  of  attorney  authorizing  him  to 
foreclose  the  mortgage,  and  the  foreclosure  suit  was  com- 
menced and  prosecuted  under  this  power  of  attorney,  by  col- 
lusion between  the  widow  and  Mudge,  although  they  knew 
the  mortgage  had  been  paid  and  satisfied.  The  widow  made 
no  defense  to  the  suit,  and  a  formal  answer  was  filed  for  the 
infants  by  said  Mudge  as  their  guardian  ad  litem.  Fash 
was  also  made  a  defendant  to  the  suit,  because  there  was  on 
record  a  deed  to  him  from  said  Springsteel,  which  appeared 
to  be  absolute  on  its  face,  but  was  in  fact  intended  only  as  a 
mortgage;  and  he  made  no  defense,  '^because  he  had  been 
repaid,  and  had  re-conveyed  to  said  Springsteel,  and  had  no 
interest  to  protect;  and  because  he  honestly  supposed  that 
the  widow,  complainant's  mother,  was  doing  what  was  right" 
Mudge  became  the  purchaser  at  the  sale  under  the  decree  of 
foreclosure,  and  the  sale  was  confirmed.  The  bill  assailed 
the  validity  of  these  proceedings,  on  the  ground  of  fraudu- 
lent collusion  between  the  widow  and  Mudge,  who  were  then 
contemplating  marriage,  to  defeat  and  destroy  the  rights  of 
complainant  and  her  infant  brother,  who  was  then  living; 
and  also  on  account  of  errors  and  irregularities  patent  on 
their  face:  (1)  because  the  suit  was  commenced  within 
twelve  months  after  the  death  of  Springsteel;  (2)  because 
his  administrator  was  not  made  a  party;  (3)  because  pro- 
cess was  not  properly  served  on  the  infant  defendants,  Ac. 

As  to  the  other  foreclosure  suit,  under  the  bill  filed  by 
P.  &  M.  Bank  and  Hunt,  for  the  foreclosure  of  the  mort- 
gage executed  by  Roberts,  it  was  alleged  that  the  proceed- 
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ings  were  conducted  under  some  arrangement  between  said 
Hunt  and  IVIudge,  by  which  the  latter  was  to  acquire  what- 
ever interest  might  be  sold  under  the  decree ;  that  Hunt 
became  the  purchaser  at  the  sale  under  the  decree,  and  soon 
afterwards  conveyed  by  quit-claim  to  IVIudge,  for  a  nominal 
Bum ;  that  Springsteel's  title  had  no  connection  with  that  of 
Roberts,  but  antedated  and  was  superior  to  it;  that  this  fact 
was  discovered  by  the  plaintiffs  in  that  suit  during  its  pen- 
dency, and  they  therefore  dismissed  an  amended  bill  which 
had  been  filed  for  the  purpose  of  bringing  in  IVIrs.  Spring- 
steel  and  her  children  as  parties,  and  they  never  were  made 
parties. 

The  bill  alleged,  also,  that  two  children  were  born  to  IVI rs. 
Springsteel  after  her  marriage  with  IVIudge,  both  of  whom 
were  made  defendants  to  the  bill;  that  IVIudge  died  in  1848, 
having  executed  his  last  will  and  testament,  which  was  duly 
admitted  to  probate,  and  by  which  he  devised  the  property 
to  his  widow  for  life,  with  remainder  to  their  two  children 
and  complainant  in  equal  shares;  that  the  widow  lived  until 
March,  1881,  and  continued  in  possession  of  the  property 
up  to  the  time  of  her  death,  but  was  insane  for  several  years; 
that  she  told  complainant,  "repeatedly  and  continually,  that 
she  expected  and  desired  her  to  give  said  Albert  E.  and 
Charlotte  A.,  her  half-brother  and  half-sister,  an  equal  share 
in  the  property,  but  always  spoke  of  it  as  a  matter  depend- 
ent on  complainants  own  volition;  that  neither  said  IVIudge 
nor  complainant's  mother,  his  wife,  ever  claimed  openly,  or 
to  her  knowledge,  that  said  property  belonged  to  said  IVIudge, 
and  she  never  had  any  notice  that  she  was  ousted  by  said 
Mudge  or  her  mother,  but  always  supposed  that  the  land 
was  her  father's,  and  that  her  mother  was  there  permissively 
as  dowress  and  head  of  the  family ;  and  complainant  says 
that  her  mother  kept  her  father's  title-deeds  concealed  and 
locked  up,  and  never  spoke  of  them,  except  to  reiterate  fre- 
quently that  the  titles  were  perfect." 

The  bill  alleged,  also,  that  complainant  remained  on  the 
premises  until  her  mother's  death,  in  spite  of  opposition  from 
Albert  E.  IVIudge,  though  she  was  forced  to  occupy  a  kitchen 
or  outhouse  on  the  premises ;  "that  immediately  after  her 
mother's  death,  Albert  E.  JVIudge  forcibly,  violently  and 
wrongfully  took  possession  of  all  her  mother's  and  father's 
papers,  and  kept  them  from  her,  and  took  possession  of  all 
the  money  and  personal  property,  and  employed  said  Price 
Williams,  a  shrewd  real-estate  agent  of  large  experience  and 
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familiarity  with  property  and  titles  in  Mobile,  to  force  her 
out  of  possession,  and  togther  they  drove  her  out  by  threats 
and  notices  to  quit,  representing  that  she  had  no  interest  in  the 
property  except  under  the  will  of  Albert^  Mudge,  and  that 
the  rents  must  be  applied  to  the  payment  of  debts.^'  It  was 
alleged,  also,  that  complainant  then  employed  an  attorney  to 
investigate  and  establish  her  title  to  the  property,  but,  as  no 
recorded  deeds  could  be  found,  no  litigation  was  begun ;  that 
in  May  and  August,  1883,  Albert  E,  Mudge  and  his  sister 
sold  and  conveyed  their  respective  interests  in  the  property 
to  said  Williams,  for  the  price  of  $250  and  $275  respectively, 
and  in  July,  1883,  complainant  was  induced  by  his  threats 
and  representations  to  sell  and  convey  her  interest  to  him, 
at  the  price  of  $350 ;  that  the  property  was  at  that  time  worth 
$2,000,  or  more,  and  said  Williams  was  familiar  with  the 
true  state  of  the  title,  though  complainant  had  not  then  dis- 
covered the  facts. 

As  to  the  discovery  of  the  facts  on  which  the  complainant 
based  her  claim  to  relief,  the  bill  alleged  that,  on  June  12th, 
1888,    an  attorney  called  on  her  in  the   interest   of   Mrs. 
Williams,  who,  as  executrix  and  trustee  under  the  will  of 
Price  Williams,  was  negotiating  a  sale  of  a  portion  of  the 
property,  "and  asked  for  her  father's  title-deeds  to  said  land, 
saying  that  he  must  have  had  a  deed,  but  he  could  not  find  it 
recorded;  that  she  replied,  that  she  always  thought  so  too,  but 
never  could  find  the  deeds,  and  would  have  gone  to  law  for 
the  property  if  she  could  have  found  them;  that  this  re- 
aroused  her  determination  to  find  the  deeds,  and  convinced 
her  that  they  must  have  once  existed,  and  she  told  the  attor- 
ney that  she  would  look  further  among  papers  for  them ;" 
that  she  remembered  an  old  trunk,  which  had  belonged  to 
Albert  E.  Mudge,  and  which  he,  on  leaving  the  State,  had 
delivered  to  his  sister,  who,  on  her  subsequent  removal  from 
the  State,  bad  placed  it  for  safe-keeping  in  the  possession  of 
the  complainant;  that  Mudge  had  frequently  written,  asking 
her  to  send  the  trunk  to  him,  and  she  had  not  sent  it  because 
she  supposed  it  contained   "only  old  rubbish,"  and  was  not 
willing  to  pay  the  express  charges ;  that  the  trunk  was  very 
heavy,  and  double-locked,  but  she  succeeded  in  breaking  it 
open,  and  found  a  package  of  papers  inclosed  in  an  envelope, 
which  contained  a  receipt  by  Earle  acknowledging  payment 
of  the  mortgage  debt,  dated  about  two  months  before  the  bill 
for  foreclosure  was  filed  in  his  name,  a  conveyance  from 
$aid  Fash  to  Springsteel  for  the  property,  and  other  papers 
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in  relation  to  it,  and  a  memorandum  in  her  mother's  hand- 
writing, which  stated  their  importance  and  the  necessity  of 
preserving  them;  and  that  an  indorsement  on  one  of  the 
papers  spoke  of  another  deed  as  inclosed,  which  was  not 
found. 

On  these  allegations,  the  bill  prayed,  (1)  that  complain- 
ant's right  and  title  to  the  property,  as  sole  heir  of  her 
father,  be  declared,  established  and  enforced;  (2)  that  the 
decrees  of  foreclosure,  the  sales  made  under  them,  and  the 
decrees  confirming  them,  be  set  aside  and  annulled;  (3)  that 
the  deeds  to  Price  Williams,  and  the  conveyances  to  other 
parties  claiming  under  him  with  notice,  be  also  set  aside  and 
cancelled;  (4)  that  an  account  of  rents  and  profits  be  taken, 
and  (5)  for  other  and  further  relief  under  the  general  prayer. 
The  chancellor  dismissed  the  bill  on  demurrer,  for  want  of 
equity,  and  his  decree  is  now  assigned  as  error. 

Overall  &  Bestor,  for  appellant,  cited  the  following 
cases:  (1.)  As  to  equitable  relief  against  fraud — Eslava 
V.  Eslava^  50  Ala.  32 ;  Lehman  v,  Shackelford^  50  Ala.  437 ; 
Humphreys  v.  Burleson,  72  Ala.  1 ;  Shipman  v.  Fumiss, 
69  Ala.  555;  Lee  v,  Lee,  55  Ala.  590.  (2.)  As  to  adverse 
possession,  and  title  thereby  acquired  under  the  statute  of 
limitations — Molion  v.  Henderson,  62  Ala.  432;  Matthews 
V.  McDade,  72  Ala.  377;  Hall  v.  Law,  102  U.  S.  466; 
Mc Arthur  v.  Carrie,  32  Ala.  75;  Garrett  v.  Garrett,  69  Ala. 
430.  (3.)  As  to  presumptions  arising  from  lapse  of  time, 
Mc  Arthur  v.  Carrie,  32  Ala.  75;  Matthews  v.  McDade, 
72  Ala.  388.  (4. )  As  to  notice  implied  from  long  continued 
possession  under  deed. — King  v,  Paulk,  85  Ala.  186;  Paulk 
V.  King,  86  Ala.  332 ;  Fitzgerald  v.  Williamson,  85  Ala.  585. 

Fielding  Vaughn,  and  Pillans,  Torrey  &  Hanaw,  contra. 
( 1. )  The  demand  or  claim  asserted  by  the  bill  is  stale,  and 
is  barred  by  the  statute  of  limitations  of  twenty  years. 
Scruggs  v.  Decatur  Mineral  &  Land  Co.,  86  Ala.  178; 
Badger  v.  Badger,  2  Wall.  87 ;  Bowman  v.  Wathen,  1  How. 
189 ;  32  Ala.  75,  88,  98 ;  69  Ala.  430 ;  72  Ala.  388.  ( 2. )  The 
receipt  was  open  to  explanation,  or  contradiction;  and  its 
discovery,  under  the  circumstances  stated,  does  not  bring  the 
case  within  the  statutory  exception  as  to  cases  of  fraud.- 
Robinson  v.  Walker,  81  Ala.  404;  McDonald  v.  Life  In- 
surance Co.,  65  Ala.  358;  Tankersly  v.  Pettis,  71  Ala.  179; 
Gordon's  AdmW  v,  RosSy  63  Ala.  363;  Wait's  Actions  &, 
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Defenses,  vol.  7,  p.  448.  (3.)  The  errors  and  irregalarities 
pointed  out  in  the  judicial  proceedings,  can  avail  nothing  on 
collateral  attack. — QordorCs  Adni'r  v,  Ross,  63  Ala.  363; 
Randle  v,  Boyd,  73  Ala.  286;  McCall  v.  McCardy,  69  Ala. 
73;  Preston  v.  Dunn,  25  Ala.  507;  Bondurant  v.  Sibley, 
37  Ala.  571. 

McCLELLAN,  J. — There  are  apparently  two  decrees  of 
the  Chancery  Court,  which  stand  in  the  way  of  the  relief 
sought  by  the  present  bill.  Each  of  these  decrees  was  ren- 
dered in  the  year  1841 ;  each  of  them  purported  to  foreclose 
a  mortgage  on  the  lands  in  controversy,;  each  ordered  a  sale ; 
under  each  a  sale  was  had  and  confirmed,  and  a  deed  ex- 
ecuted ;  and  whatever  title  passed  under  either  of  them,  is 
now  held  by  the  defendants  below,  appellees  here.  The  bill 
in  this  ca»e,  which  was  filed  July  6th,  1888,  more  than  forty- 
six  years  after  the  enrollment  of  said  decrees  and  the^  sales 
under  them,  can,  of  course,  be  maintained  at  this  late  day 
only  upon  the  grounds  of  fraud  in  the  procurement  and  ren- 
dition of  the  decrees,  and  that  the  facts  constituting  the 
fraud  have  been  discovered  within  one  year  next  before  the 
institution  of  the  suit. — Code,  §  2630.  It  may  be  admitted, 
for  all  the  purposes  of  this  appeal,  that  the  bill  sufficiently 
charges  fraud,  and  knowledge  of  it  on  the  part  of  the  re- 
spondents, to  have  entitled  the  complainant  to  the  relief 
prayed,  had  the  cause  of  action  not  passed  under  the  ban  of 
the  statute  of  limitations;  and  proceeding  upon  the  case  pre- 
sented with  that  concession,  the  pivotal  inquiry  is,  whether 
the  cause  of  action  is  brought  by  appropriate  allegation 
within  the  exception  to  the  statute  above  referred  to,  which, 
notwithstanding  the  bar  has  been  perfected,  considered 
apart  from  the  concealment  of  fraud,  allows  one  year  after 
the  discovery  of  the  fraud  in  which  suit  may  be  brought 
Does  the  bill  charge,  with  the  precision  and  directness  which 
the  law  requires,  that  the  facts  relied  on  as  constituting  the 
fraud  were  discovered  only  within  one  year  prior  to  July 
6,  1888? 

The  bill  is  a  very  voluminous  paper.  It'  alleges  transac- 
tions which  are  spread  over  nearly  half  a  century.  It 
charges  the  connection  with  these  transactions,  at  various 
points  along  the  line  of  their  development,  of  a  great  num- 
ber of  people,  many  of  whom  are  long  since  dead.  It  in- 
volves all  of  these  people  in  the  fraudulent  purposes  and 
practices,  the  first  tangible  result  of  which  was  the  rendition 
Vol.  lxzzix. 
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of  the  decrees  in  question  in  1841,  and  the  last  development 
of  which  was  the  effort  in  1887  to  continue  the  concealment 
of  the  fraud  from  the  complainant.  All  along  throiiighout 
these  years,  covinous  intent,  resulting  in  fraudulent  acts,  is 
laid  against  complainant's  mother,  her  step-father,  her  half 
brother  and  sister,  disconnected  third  persons  with  appar- 
ently no  interests  to  subserve  in  defrauding  complainai^t, 
and  against  the  persons  who  now  claim  the -property.  Yet, 
when  the  effort  is  made  by  the  pleader  to  bring  her  case 
within  the  saving  exception  to  the  statute — when  it  was  upon 
her  to  aver  with  precision  that  the  facts  constituting  the 
fraud  had  been  discovered  within  the  year — the  requirement 
is  attempted  to  be  met  by  the  averment  of  one  single  fact, 
and  this  a  fact  which,  at  most,  only  tended  to  show  fraud, 
from  amongst  the  manifold  substantive  charges  made  by 
the  bill. 

To  state  the  case  more  concretely:  The  bill  alleges  that 
John  J.  Springsteel,  the  father  of  the  complainant,  owned 
the  land  in  controversy  as  far  back  as  1838  or  1839,  and  up 
to  his  death,  which  occurred  in  February,  1840;  that  at  the 
time  of  his  death  one  Earle  held  a  mortgage  on  the  land,  to 
secure  the  payment  of  $1,000;  that  on  April  25,  1840,  com- 
plainant's mother,  the  widow  of  Springsteel,  paid  off  this 
mortgage  with  money  belonging  to  the  estate,  and  took  a 
paper  from  Earle  evidencing  the  fact  of  payment  and  satis- 
faction ;  that  soon  after  Springsteel's  death,  one  Mudge  and 
Mrs.  Springsteel  agreed  to  intermarry,  and  thereupon  they 
entered  into  a  conspiracy  to  defraud  the  complainant,  then 
an  infant  of  tender  years,  of  her  patrimony ;  and  in  execu- 
tion of  their  fraudulent  design,  said  Mudge,  with  knowledge 
of  the  fact  that  the  Earle  mortgage  had  been  satisfied,  pro- 
cured from  Earle,  who  was  a  brother  of  Mrs.  Springsteel, 
a  power  of  attorney  to  prosecute  a  bill  to  foreclose  the  satis- 
fieid  mortgage;  that  this  bill  was  filed  in  October,  1840,  and 
prosecuted  to  decree  against  Mrs.  Springsteel  and  complain- 
ant and  her  brother;  that  Mudge,  while  acting  for  Earle  pn- 
der  the  power  of  attorney  in  prosecuting  the  suit,  was 
appointed  by  the  court  as  guardian  ad  litem  for  the  infant 
defendants;  that  at  the  foreclosure  sale  Mudge  became  the 
purchaser,  and  soon  after  married  Mrs.  Springsteel,  and 
lived  with  her  on  the  land  up  to  his  death,  which  occurred 
five  or  six  years  afterwards ;  that  said  foreclosure  suit  pro- 
ceeded "  almost  side  by  side  with  another  bill  filed  by  the 
Planters  &  Merchants'  Bank  and  Hunt"  to  foreclose  a  mort- 
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gage  on  the  land,  executed  in  1835;  that  said  Madge  had 
arranged  with  complainants  in  this  latter  suit  to  acquire  any 
title  they  should  get  out  of  that  proceeding;  that  a  decree  of 
foreclosure  passed  in  that  case,  the  land  was  sold  under  said 
decree  and  bought  by  Hunt,  who  subsequently  conveyed  by 
quit-claim  to  Mudge ;  that  Mudge  paid  nothing,  or  a  nominal 
sum,  for  this  conveyance,  and  that  whatever  he  did  pay  was 
of  funds  belonging  to  the  Springsteel  estate;  that  this  sale 
and  conveyance  passed  no  title  as  against  complainant, 
because  neither  she,  nor  any  one  else  in  possession  of  the 
land,  was  made  a  party  to  the  proceeding ;  that  Mudge  devised 
the  land  to  complainant's  mother  for  life,  with  remainder 
over  to  her  children  by  Springsteel,  of  whom  only  complain- 
ant was  lining,  and  by  himself,  of  whom  there  were  two;  that 
Mudge  and  his  wife  fraudulently  concealed  from  complain- 
ant the  evidence  of  the  satisfaction  of  the  Earle  mortgage, 
and  of  a  re-conveyance  of  the  land  to  Springsteel  by  one 
Fash,  to  whom  it  had  been  conveyed  in  1839,  by  deed  abso- 
lute in  form,  to  secure  the  payment  of  $1,000,  and  which 
original  conveyance  still  stood  upon  the  records;  that  after 
Mudge's  death,  this  fraudulent  concealment  was  continued 
by  his  widow,  complainant's  mother,  and  after  her  death,  in 
1881,  it  was  in  like  manner  continued  by  the  son  and  daugh- 
ter of  Mudge — half  brother  and  sister  to  complainant — until 
in  June,  1888,  when  complainant  broke  open  a  heavy  and 
heavily  locked  express  trunk  belonging  to  her  half  brother, 
and  then  for  the  first  time  discovered,  and  came  to  a  knowl- 
edge of  these  long  concealed  papers,  and  to  a  knowledge  of 
the  facts  constituting  the  frauds  by  which  the  two  foreclo- 
sure suits  had  been  prosecuted  to  successful  issues,  and  her 
land  had  been  sold  and  acquired  by  said  Mudge ;  that  prior 
to  this,  however.  Price  Williams,  Sr.,  through  whom  the  de- 
fendants claim,  had,  with  full  knowledge  of  the  frauds  which 
had  been  practiced  upon  her,  by  undue  means  induced  her 
to  sell  a  one-third  undivided  interest  in  the  land  to  him,  he 
inducing  her  to  believe  that  she  had  no  title,  except  to  that 
extent,  and  that  under  the  Mudge  will,  and  he  also  bought 
the  interest  of  the  Mudge  children. 

There  are  very  many  other  allegations  in  the  bill,  as  to 
irregularites  and  errors  apparent  on  the  records  of  the  two 
foreclosure  suits,  &c.,  but  the  averments  we  have  stated  are 
sufficient  for  a  determination  as  to  whether  "the  facts  con- 
stituting the  fraud"  are  shown  to  have  been  discovered  within 
the  year  of  the  bill  filed.     It  appears   from   the  foregoing 
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outline,  that  this  discovery  made  by  complainant  embraced 
two  papers,  and  nothing  more.  One  of  these  was  the  Fash 
deed.  This  was  wholly  unimpoiiant  in  any  aspect,  for  two 
reasons:  firsts  neither  the  complainant,  nor  any  other  party 
to  the  cause,  claims  through  or  under  Fash ;  and  second^  he, 
it  is  alleged,  was  a  party  to  the  Earle  foreclosure  suit,  made 
no  defense,  being  without  interest,  and  the  decree  in  that 
case,  whether  fraudulent  or  not,  was  notice  to  the  complain- 
ant that  she  had  no  title  to  the  land  superior  to  that  of  her 
father,  which  was  thereby  subjected  to  sale  and  passed  into 
Mudge,  and  hence  the  fact  shown  by  this  deed  was  a  fact 
which  must,  in  legal  contemplation,  have  been  known  to 
complainant  long  before.  The  other  paper  found  was  the 
receipt  of  Earle  as  of  April,  1840,  evidencing  the  payment 
at  that  time  of  the  mortgage,  which  was  afterwards  foreclosed. 
This  receipt  is  only  prima  facie  evidence  of  the  payment 
The  payment  itself,  if  conclusively  shown,  would  be  only  a 
fact  tending  to  show  fraud.  The  receipt  is  open  to  explana- 
tion and  falsification.  But,  even  if  shown  to  speak  the  real 
fact,  that  fact  may  be  so  explained  as  to  deprive  it  of  all 
probative  force  in  the  establishment  of  the  alleged  fraud.  It 
is  open  to  proof,  notwithstanding  the  receipt,  that  the  mort- 
gage  was  not  paid,  or  that  the  receipt  was  really  intended  to 
evidence  the  satisfaction  of  the  mortgage  by  the  foreclosure 
sale  of  the  land,  and  was  incorrectly  dated.  And,  taking 
the  paper  as  genuine  and  correct,  and  conceding  the  fact  to 
be  that  the  mortgage  was  then  satisfied,  it  by  no  means 
follows  that  the  subsequent  foreclosure  of  the  satisfied  mort- 
gage by  Mudge  as  attorney  for  Earle,  and  Mudge's  purchase 
of  the  land,  was  fraudulent.  It  may  well  be,  that  Mudge 
knew  nothing  of  the  alleged  satisfaction.  Indeed,  the  pre- 
sumption of  law  which  obtains  under  the  circumstances  shown 
here  is  against  the  imputation  of  fraudulent  knowledge,  in- 
tent and  conduct  on  his  part. — Prevast  v.  Gratz,  6  Wheat, 
481.  In  any  view  of  the  paper  discovered,  therefore,  it  is 
merely  evidence  which  prima  facie  is  suflScient  to  establish 
a  fact,  which  fact,  when  established,  tends  to  show  fraud  on 
the  part  of  Mrs.  Stringsteel  and  Mudge  in  the  foreclosure 
proceeding.  To  hold  that  the  recent  discovery  of  mere  evi- 
dence like  this,  authorizes  the  destruction  of  repose  and 
security,  with  which  the  statute  of  limitations  envelops  long 
past  transactions,  would  be  the  opening  up  of  the  most 
solemn  and  ancient  judgments  and  decrees  upon  the  dis- 
covery of  any  badge  of  fraud,  or  suspicious  circumstance, 
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connected  with  them ;  and  this,  though  the  very  element  of 
suspicion  and  fraud  may  be  the  result  of  long  lapse  of  time, 
and  derive  all  its  power  of  impeachment  from  the  death  of 
the  parties  who  knew  the  facts.  We  can  not  accede  to  such 
a  doctrine. 

The  bill  should  have  gone  further,  and  alleged  with 
accuracy  and  precision  when  and  how  the  complainant  came 
to  a  knowledge  of  the  various  facts  averred  as  constituting 
the  fraud  of  which  she  complains.  To  a  recovery  it  was 
essential  to  show,  not  only  that  the  mortgage  had  been  paid, 
but  that  Mudge,  knowing  this  fact,  had  fraudulently  conspired 
and  colluded  with  Mrs.  Sprinsteel  to  cut  off  complainant's 
inheritance.  It  was  also  necessary  to  the  relief  sought,  that 
knowledge  of  the  fraud,  and  participation  in  it  on  the  part 
of  the  respondents,  should  be  shown.  In  one  aspect  of  the 
case,  it  was  also  necessary  to  aver  facts  constituting  the 
fraud  which  is  charged  against  the  Hunt  decree;  and  admit- 
iiing,  for  the  sake  of  argument,  that  all  these  facts  are 
alleged,  it  is  nowhere  stated  in  the  bill  when  or  how  a  knowl- 
edge of  them  came  to  the  complainant;  and  it  does  not  ap- 
pear but  that  all  these  facts,  excepting  only  the  prima  facie 
evidence  of  the  payment  of  Earless  mortgage,  were  known  to 
the  complainant  more  than  one  year  before  bill  filed.  On 
this  state  of  averment,  the  chancellor  properly  held,  that  the 
case  presented  was  without  equity  as  upon  a  bill  praying  re- 
lief on  the  ground  of  fraud,  the  facts  constituting  which  had 
been  discovered  within  the  period  of  the  exception  quoted. 
Gordon  v.  Ross,  63  Ala.  363;  James  v.  James,  55  Ala.  525. 

The  bill  can  not  be  maintained  at  this  late  day  for  the 
irregularities  and  errors,  however  flagrant  and  fatal  if  season- 
ably attacked,  apparent  on  the  records  of  the  foreclosure 
proceedings.  In  support  of  the  regularity  and  validity  of 
the  decrees,  and  of  the  title  acquired  thereby,  almost  cmy 
fact  essential  to  that  end,  and  certainly  any  fact  necessary  to 
supply  the  defects  pointed  out  here,  whether  consistent  with 
or  contradictory  of  the  record,  will,  after  the  lapse  of  twenty 
years,  be  presumed,  to  sustain  the  validity  of  the  proceeding. 
Bamett  v,  Tarrence,  23  Ala.  463;  Grant  u.  Phillips,  lb. 
275;  Mc Arthur  v.  Carrie,  32  Ala.  75;  Matthews  v.  McDade, 
72  Ala.  377. 

So  far  as  the  relief  prayed,  or  any  collateral  advantage, — as, 
for  instance,  the  imputation  of  notice  to  respondents, — is 
claimed  on  the  theory  that  the  complainant  had  adverse  pos- 
session of  the  land  up  to  the  time  of  the  alleged  ouster  after 
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the  death  of  her  mother,  the  position  of  appellant  is  unten- 
able. While  it  is  roundly  alleged  that  complainant  has  been 
in  adverse  possession  since  the  death  of  her  father,  the  facts 
stated  in  the  bill  very  cleai-ly  negative  such  possession.  It 
is  shown  that  Mudge  entered  in  1842,  claiming  as  a  purchaser 
under  two  foreclosure  decrees,  one  of  which,  at  least,  was 
rendered  in  a  proceeding  directly  adverse  to  the  complainant ; 
that  he  remained  in  possession  till  his  death ;  that,  by  his  will, 
a  life-estate  in  the  land  passed  into  his  widow,  who  held 
until  her  death,  when  complainant  and  two  others  took  as 
tenants  in  common  in  remainder,  as  provided  in  the  will. 
Under  these  facts,  the  occupancy  or  possession  of  the  com- 
plainant with  the  holder  of  the  legal  title  could  not  be 
adverse  and  hostile  to  that  title.  The  possession,  on  the 
contrary,  is  referred  to  the  title,  and  any  right  or  advantage 
springing  from  the  possession  enured  to  the  benefit  of  Mudge 
and  those  who  claim  under  him. — Scruggs  v,  Decatur  Land 
Co,,  86  Ala.  173. 

The  bill  was  without  equity  in  any  aspect  of  its  averments, 
and  the  decree  of  the  chancellor  is  affirmed. 


Dollins  &  Adams  v.  Pollock  &  Co. 

Slatntory  Ckiim  SuHy  between  Plaintiffs  in  Attachment  and 
Purchasers  from  Defendants. 

1.  Defects  and  irregularities  available  to  claimant. — On  a  trial  of  the 
right  of  property  under  the  statute,  the  claimant  can  not  question 
the  rightfulness  of  the  levy,  but  is  confined  to  the  assertion  of  his  own 
lesal  right  or  title  to  the  property;  and  though  he  may  assail  the 
validity  of  the  plaintifTs  process  when  it  is  void,  he  can  not  take  ad- 
vantage of  any  mere  irregularities,  or  reversible  errors. 

2.  Action  against  partnership f  and  against  individual  partners. — When 
the  defendants  are  described  in  the  original  process  as  *'0.  R.  &  J.  S. 
Price,  partners  under  the  style  Of  Price  Brothers,"  the  action  is  against 
them  individually,  and  also  as  a  partnership ;  and  execution  on  a  judg- 
ment may  be  levied  on  the  partnership  effects,  as  well  aa  on  the  prop- 
erty of  the  persons  named  as  partners. 

3.  Publication  against  non-resident  defendant  in  attachment  case. — The 
statute  authorizing  the  publication  of  notice  against  non-resident  de- 
fendants in  attachment  cases  (Code,  ^  2936),  is  not  confined  to  cases  in 
which  the  attach*  ent  is  sued  out  on  the  ground  of  such  non-residence, 
but  applies  to  all  cases  in  which  there  is  a  non-resident  defendant, 
without  regard  to  the  ground  on  which  the  writ  is  sued  out. 

4.  Nonsuit  set  aside,  and  cause  reinstated  on  trial  docket;  effect  on 
lien  of  aUachment,'^A  voluntary  nonsuit  in  an  attachment  case,  which 
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is  immediately  set  aside  by  the  court,  and  the  cause  reinstated  on  tlie 
trial  docket,  does  not  destroy  or  impair  the  lien  of  the  attachment  as 
against  a  claimant  who  has  intervened  under  the  statute  to  try  the  right 
of  property. 

6.  Affidavit  for  attachment,  as  evidence  against  claimant, — When  an 
attachment  is  sued  out  on  the  ground  that  the  debtor  has  fraudulently 
disposed  of  his  property,  and  the  purchaser  of  the  property  intervenets 
as  claimant,  the  issue  being  the  validity  of  the  transaction  between  him 
and  the  debtor,  the  affidavit  for  the  attachment  is  not  admissible  as  evi- 
dence for  the  plaintiff. 

C.  General  charge  on  evidence. — The  general  charge,  like  a  demurrer 
to  evidence,  is  an  admission  bv  the  party  asking  it  of  every  fact  which 
his  adversary's  nvidence  tends  to  prove,  and  of  every  reasonable  in- 
feren'ce  which  can  be  drawn  from  it,  assuming  its  truth 

7.  Sale  of  goods  and  store-house,  by  insolvent  debtor  to  creditor; 
validity  as  against  other  creditors, — A  sale  of  his  entire  stock  of  goods  and 
store-house,  by  an  insolvent  debtor  ro  two  of  his  credit >rs,  at  a  fair 
valuation,  is  not.  as  matter  of  Iriw.  rendered  fraudulent  and  void  against 
other  creditors,  by  the  fact  that  one  of  the  purchasing  creditors  is  a 
clerk  in  the  store,  and  his  entire  salary  for  the  year  is  estimated  as  a 
part  of  the  consideration  paid,  although  he  has  only  served  less  than 
six  months;  nor  by  the  additional  fact  that  the  purchasers'  notes  are 
taken  for  part  of  the  agreed  price,  an  1  are  placed  in  the  hands  of  an 
attorney,  to  be  applied,  when  coliect*»d,  in  payment  of  certain  other 
creditors ;  these  facts  being,  not  conclusive  evidence  of  fraud,  but  cir- 
cumstances for  the  consideration  of  the  jury  in  connection  with  all  the 
other  evidence. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  was  a  statutory  claim  suit,  or  trial  of  the  right  of 
property  in  and  to  a  stock  of  goods,  between  J.  Pollock  & 
Co.,  plaintiffs  in  attachment  against  Price  Brothers,  and  A. 
J.  Dollins  and  Mrs.  M.  P.  Adams  as  claimants.  The  plain- 
tiffs' attachment  was  levied  on  the  goods  on  the  4th  January, 
1889,  while  the  claimants  asserted  title  under  a  purchase 
from  said  Price  Brothers,  as  evidenced  by  a  bill  of  sale 
which  was  dated  December  29th,  1888.  The  attachment 
was  sued  out  on  the  ground  that  Price  Brothers  had  fraud- 
ulently disposed  of  their  property.  In  the  afiSdavit,  bond 
and  attachment,  as  copied  in  the  transcript,  the  defendants 
were  described  as  "O.  R.  &  J.  S,  PrtcCj  partners  under  the 
style  of  Price  Brothers" ;  but  the  affidavit  stated  that  ''Price 
Brothers  have  fraudulently  disposed  of  their  property,"  the 
bond  was  conditioned  for  the  payment  of  *'all  such  damages  as 
Price  Brothers  may  sustain,"  and  the  attachment  commanded 
a  levy  of  the  property  of  the  said  Price  Brothers,''^  Personal 
notice  of  the  levy  of  the  attachment  was  given  to  J.  S.  Price, 
and  notice  was  perfected  by  publication  against  O.  R.  Price 
as  a  non-resident,  he  having  left  the  State  on  the  morning 
after  the  bill  of  sale  was  signed,  and  before  it  was  delivered. 
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At  the  October  term,  1889,  the  attachment  suit  and  the  claim 
Bxiit  both  standing  for  trial,  the  court  suggested  that  the 
former  should  be  first  tried,  and  the  trial  was  entered  upon. 
The  attorney  of  J.  S.  Price  had  entered  a  motion  on  the 
docket  to  strike  out  the  name  of  O.  B.  Price  as  a  psrij^  ''on 
the  ground  that  he  had  not  been  served  with  notice,  nor 
otherwise  made  a  party  to  the  cause;"  which  motion  the  court 
oyerruled  and  refused,  having  first  allowed  the  plaintiffs, 
against  the  objection  and  exception  of  said  J.  S.  Price,  to 
amend  the  affidavit,  bond,  and  writ  of  attachment,  by  insert- 
ing the  words  above  italicized  before  the  words  Price 
Brothers^  so  that  the  names  of  the  defendants  everywhere 
appeared  as  "O.  R.  &  J.  iS.  Price^  partners  under  the  style  of 
Price  Brother sy  The  attorney  for  J.  S.  Price  then  called 
the  attention  of  the  court  to  a  motion  to  dissolve  the  attach- 
ment and  dismiss  the  levy,  which  had  been  entered  on  the 
motion  docket;  which  motion  the  court  overruled,  and  said 
Prioe  excepted.  The  court  thereupon  suggested  to  plaintiffs 
that  it  would  be  better  to  first  proceed  with  the  trial  of 
the  claim  suit,  and  allowed  plaintiffs  to  withdraw  the  case 
from  the  jury  by  entering  a  nonsuit,  which  was  immediately 
set  aside,  and  the  attachment  suit  reinstated  on  the  trial 
docket 

The  trial  of  the  claim  suit  being  then  commenced,  the 
claimants  moved  the  court  to  dissolve  the  attachment  and 
dismiss  the  levy,  (1)  because  the  sheriff  had  made  no  inven- 
tory of  the  property,  nor  otherwise  identified  it  in  his  levy 
as  returned;  and  (2)  '^because  O.  R.  Price  was  never  served 
with  notice,  nor  otherwise  made  paiiy  in  any  legal  way,  and 
said  firm  of  Price  Brothers  was  insolvent  when  said  attach- 
ment was  sued  out  and  said  levy  was  made."  The  bill  of 
exceptions  states,  that  the  plaintiffs  ^'admitted  the  facts  as 
stated  in  said  motion ;"  that  the  court  allowed  the  sheriff  to 
amend  his  return,  and  then  overruled  the  motion,  and  that 
the  plaintiffs  excepted.  The  plaintiffs  then  offered  in  evi- 
dence the.  affidavit  for  the  attachment,  the  writ  itself,  and 
the  sheriff's  return  of  a  levy ;  and  the  court  admitted  each 
of  these  papers,  against  the  objections  and  exceptions  of  the 
claimants. 

The  claimants  offered  in  evidence  the  bill  of  sale  for  the 
goods,  or  conveyance  to  them  by  Price  Brothers,  which  also 
conveyed  the  store-house ;  the  stock  of  goods  being  therein 
valued  at  $4,000,  and  the  store-house  at  $2,000,  together 
aggregating  $6,000.  The  prioe  paid  and  agreed  to  be  paid, 
28 
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as  recited  in  the  conveyaDce,  consisted  of  the  following 
items:  (1)  a  debt  due  from  Price  Brothers  to  said  A.  J. 
Dollins,  who  was  a  clerk  in  their  store,  for  $600;  (2)  a  debt 
due  from  them  to  Mrs.  M.  P.  Adams,  who  was  their  sister, 
amounting  with  interest  to  $3,037.50;  (3)  a  debt  of  $1,080 
due  from  them  to  Richardson,  Brothers  &  Co.,  of  Nashville, 
Tennessee,  which  was  secured  by  a  mortgage  on  the  store- 
house, and  which  the  purchasers  assumed  and  agreed  to  pay; 
and  (4)  the  purchasers'  separate  notes  for  $641.25  each, 
— all  aggregating  $6,000.  The  debt  to  Dollins  was  for 
one  year's  salary,  or  wages  as  clerk  in  the  store,  commenc- 
ing September  1st.  1888;  and  he  testified  in  reference  to  it: 
*'I  was  to  receive  $600  and  my  board,  for  one  year.  The 
contract  was  by  the  year,  and  not  a  monthly  contract.  It 
was  so  claimed  by  me,  and  admitted  by  them  without  ques- 
tion." He  further  testified  that  he  made  the  purchase  re- 
luctantly, and  only  because  he  found  out  that  he  could  not 
save  his  debt  in  any  other  way.  The  debt  to  Mrs.  Adams 
consisted  of  items  for  money  loaned  at  different  times,  her 
husband  acting  as  her  agent;  and  he  testified,  on  behalf  of 
the  claimants,  that  he  examined  the  books  of  Price  Brothers, 
a  few  days  before  the  sale  to  claimants,  with  a  view  to  the 
formation  of  a  partnership  with  them,  and,  finding  out  their 
financial  condition,  declined  the  contemplated  partnership,  and 
insisted  on  payment  of  the  debt  due  to  his  wife,  the  purchase 
by  claimants  being  the  result.  The  purchasers'  two  notes, 
each  for  $641.25,  were  made  payable,  as  said  Dollins  testi- 
fied, on  May  1st,  1890,  with  interest  from  date,  and  were 
placed  in  the  hands  of  G.  W.  Taylor,  as  attorney,  to  be  by 
him  collected,  and  the  proceeds  paid  lo  certain  specified 
creditors  of  said  Price  Brothers.  The  notes  were  not  pro- 
duced on  the  trial,  but  it  is  stated  that  the  testimony  showed 
they  "were  still  held  for  said  creditors."  There  was  other 
evidence  in  the  case,  and  some  inconsistencies  between  dif- 
ferent parts  of  it. 

The  court  charged  the  jury,  at  the  instance  of  the  plaintiffs, 
''that  if  they  believed  the  evidence,  they  must  find  the  prop- 
erty levied  on  subject  to  the  levy  of  plaintiffs'  attachment." 
The  claimants  excepted  to  this  charge,  and  requested  the 
following  charges  in  writing:  (1.)  **The  inquiry  in  this 
case  should  be  directed  to  the  bona  fides  of  the  debt,  the 
suflSciencv  of  the  consideration,  and  the  reservation  of  a 
benefit  to  the  debtors ;  and  if  the  transaction  is  not  assailable 
on  some  one  of  these  grounds,  fraud  otherwise  has  no  room 
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for  operation."  (2.)  "That  whether  there  exist  the  ordi- 
nary badges  of  fraud  in  this  case,  whether  the  debtors  in- 
tended to  hinder  or  def rand  their  other  creditors,  whether 
Adams  &  Dollins  were  swift  in  the  race  of  diligence  for  the 
purpose  of  defeating  other  creditors  who  were  pressing  their 
demands,  or  whether  such  is  the  necessary  consequence, — are 
not  material  inquiries."  (3..)  **The  burden  of  proof  that 
no  benefit  was  reserved  to  Price  Brothers  is  on  the  plaintiflEs." 
(4.)  "The  intention  of  Price  Brothers  in  making  the  sale 
to  Adams  &  Dollins  is  not  to  be  considered  in  determining 
the  legality  of  this  transaction."  The  court  refused  each  of 
these  charges,  and  the  claimants  excepted  to  their  refusal. 

The  assignments  of  error  embrace  the  charge  given,  the 
refusal  of  the  several  charges  asked,  and  all  the  rulings  on 
the  pleadings  and  evidence  above  stated. 

Geo.  W.  Taylor,  for  appellants. — (1.)  The  attachment 
was  void,  and  the  motion  to  dissolve  it  should  have  been 
sustained. — 2  Lawyer's  Rep.  Annotated,  328;  Waples  on 
Attachments,  155;  Siaais  v.  Brisiow,  73  N.  Y.  264.  The 
suit  was  against  one  partner  only,  and  only  his  interest 
could  be  attached  and  subjected.  The  insolvency  of  a  part- 
nership modifies  the  general  rule  as  to  the  joint  and  several 
liability  of  partners  for  partnership  debts,  and  the  subjection 
of  assets  to  the  payment  of  debts.  Here,  the  insolvency  of 
the  partnership  was  admitted. — Haralson  v.  Campbell, 
63  Ala.  278;  Hall  v.  LeGrand,  69  Ala.  368;  2  Amer.  St. 
Rep.  652;  Ladiga  Saw  Mill  Co,  Smith,  78  Ala.  108;  Tail  v. 
Murphy,  80  Ala.  108;  15  Pac.  Reporter,  337;  1  Freeman  on 
Execiitions,  125.  (2.)  The  affidavit  had  been  amended, 
and  it  should  not  have  been  admitted  as  evidence  against 
the  claimants. — Peck  v.  Sell,  3  Conn.  157.  (3.)  The  charges 
asked  should  have  been  given. — Knowlcs  v.  Street,  87  Ala. 
357 ;  Carter  Bros,  v,  Coleman,  84  Ala.  256 ;  Roswald  &  Stoll 
V.  Hobbie  &  Teague,  85  Ala.  73.  (4.)  The  general  charge 
ought  not  to  have  been  given,  because  the  evidence  presented 
questions  of  fact  which  only  the  jury  could  decide.  (5.)  The 
nonsuit  vacated  the  attachment,  and  the  claimants  could  take 
advantage  of  it. — Jackson  v.  Bain,  74  Ala.  328;  Brown  v. 
Harris,  52  Amer.  Dec.  535;  1  Amer.  &  E.  Ency.  Law,  297. 

Tayloe  &  Johnston,  and  Geo.  G.  Lyon,  contra, — (1.) 
The  attachment  was  against  the  pai'tnership  and  the  part- 
ners  individually,   and  was    authorized    by  the  statutes. 


Digitized  by  CjOOQ IC 


856  SUPBEME  COUBT  [Nov. Term, 

[Doll ins  A  Adams  v.  Pollock  &  Co.] 

Code,  §  2605;  Hall  v.  Cook,  69  Ala.  81;Leinkauf  &  Strauss 
V.  Murder,  76  Ala.  194;  Yarborough  v.  Bush,  69  Ala.  170. 
(2.)  Errors  and  irregularities  in  the  attachment  proceed- 
ings are  not  available  to  the  claimant  of  the  property 
attached.— 3  Brick.  Digest  777,  §  25;  2/6.  480,  §  71. 
(3.)  The  nonsuit,  ivhich  was  immediately  set  aside,  did  not 
afiFect  the  lien  of  the  attachment,  at  least  against  the  inter- 
vening claimants. — 4  Iowa,  239.  (4.)  None  of  the  ad- 
judged cases  sustain  the  validity  of  the  transaction  here  as- 
sailed, which  was  fraudulent  in  law  on  the  undisputed  facts. 
Apfel  V.  Crmie,  83  Ala.  312;  Carierv.  Coleman,  84  Ala.  256; 
Try  on  v,  Flournoy,  80  Ala.  321 ;  Leinkauffv,  Frenkle,  80  Ala. 
136;  Levy  v,  Williams,  79  Ala.  171. 

STONE,  C.  J.— Pollock  &  Co.  sued  out  an  attachment 
against  Price  Brothers,  which  was  levied  on  a  stock  of  mer- 
chandise. Dollins  and  Mrs.  Adams  as  partners,  claiming  to 
be  purchasers  from  Price  Brothers,  interposed  a  claim  to 
the  merchandise,  executed  a  claim  bond,  and  inaugurated 
what  is  known  in  our  jurisprudence  as  a  trial  of  the  right  of 
property — a  statutory  proceeding  which  answers  the  pur- 
pose  of  an  action  of  trespass  against  the  sheriff,  when  it  is 
complained  that  under  process  against  one  he  has  levied  on 
the  personal  goods  of  another.  The  issue  of  merit  in  such 
trial  is  formed  by  an  allegation  on  the  part  of  the  plaintiff 
in  the  process  that  the  goods  levied  on  are  subject  to  it, 
and  a  denial  by  the  claimant  of  the  truth  of  that  allegation. 
Such  suit  can  be  resorted  to  only  when  there  is  another 
suit,  or  iSnal  process  in  progress ;  and  in  the  absence  of  such 
suit,  or  process  for  the  enforcement  of  a  judgment  recovered, 
there  can  be  no  rightful  resort  to  this  statutory  remedy. 
The  statutes  define  its  boundaries. — 3  Brick.  Dig.  776.  In 
such  trial,  the  claimant  is  not  concerned  in  the  rightfulness 
of  the  levy.  His  right  to  litigate  is  confined  to  his  right 
to  the  property,  and  to  his  legal  right  as  contrasted  with  any 
equitable  claim  Ije  may  assert.  lb.  But,  if  the  process  un- 
der which  the  condemnation  is  sought  is  void,  he  can  take 
advantage  of  its  invalidity.  Of  mere  irregularities,  or  re- 
versible errors,  he  can  not  complain. — 3  Brick.  Dig. 
777,  §  25. 

At  the  threshold  of  the  trial,  the  claimants  contended  that 
the  attachment  was  void,  and  should  be  dissolved.  The  first 
ground  on  which  they  rest  this  contention  is,  that  the  suit, 
as  they  claim,  is  not  against  the  partnership,  but  against  the 
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individaals  composing  it;  and  that,  consequently,  only  the  in- 
dividual property  of  the  defendants  could  be  attached.  This 
argument  is  presented  in  tiyo  aspects,  the  first  of  which  is, 
that  the  suit,  as  originally  framed,  was  against  O.  B.  Price 
and  J.  S.  Price  as  individuals,  and  not  as  a  partnership.  In 
suing  out  this  process,  alil^e  in  the  affidavit  and  in  the  at- 
tachment, the  defendants  are  described  as  *'0.  B.  &  J.  S. 
Price,  partners  under  the  style  of  Price  Bros."  A  judgment 
and  execution  following  this  description  of  the  defendants 
would  be  a  judgment  and  execution  against  the  partnership, 
and  against  each  individual  member  named  in  the  process. 
Under  such  process,  the  sheriff  would  be  authorized  to  seize 
both  partnership  effects,  and  the  individual  property  of  the 
several  members»composing  the  firm. — Leinkanff  v.  Murder^ 
76  Ala.  194;  Pearce  v.  Shorter,  50  Ala.  318.  It  is  difficult 
to  conceive  how  else  process  could  be  framed,  so  as  authorize 
in  one  suit,  and  under  one  process,  the  seizure  of  the  property 
of  the  partnership,  and  also  of  the  individual  members  com- 
posing it. 

In  opposition  to  the  principle  stated  above,  the  appellant 
relies  on  certain  rulings  of  this  court.  Some  of  the  expres- 
sions found  in  some  of  those  cases  may,  as  general  proposi- 
tions, be  misleading;  but,  interpreted  in  the  light  of  the  facts 
in  the  particular  cases,  they  are  not  opposed  to  what  we  have 
said.  It  should  be  premised,  that  our  statute  makes  the 
obligations  of  partners  joint  and  several,  and  permits  the 
creditor  to  sue  them  jointly  or  severally,  at  his  option. 
Code  of  1886,  §  2605;  Haralson  v.  Campbell,  63  Ala.  278; 
Hall  V.  Cook,  69  Ala.  87 ;  Hall  v.  Green,  1 6.  368 ;  Alexander 
V.  King,  87  Ala.  642;  Alexander  v,  Jones,  at  present  term. 
In  the  case  of  Haralson  v.  Campbell,  63  Ala.  278,  although 
the  suit  was  against  two  persons,  describing  them  as  part- 
ners, the  execution  was  against  the  two  describing  them  as 
individuals,  and  not  stating  they  were  partners.  The  form 
of  the  judgment  is  not  shown  in  the  report  There  was  a 
motion  to  quash  the  execution,  '^because  it  directed  the  money 
to  be  made  out  of  the  individual  effects  of  the  defendants, 
and  not  out  of  the  partnership  property."  The  Circuit  Court 
overruled  the  motion  to  quash,  and  this  court  affirmed  the 
judgment,  saying:  *'In  this  case,  the  individuals  are  named 
and  sued  as  such.  The  individual  property  of  each  partner 
is  liable  to  seizure  in  satisfaction  of  this  judgment"  We 
did  not  decide  that  the  partnership  effects  were  not  also 
liable,  nor  could  we  have  so  decided,  if  the  judgment  and 
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execution,  like  the  complaint,  had  described  the  defendants 
as  ^^partnevs  under  the  name  and  style  of  W.  J.  Haralson  & 
Co."     That  question  was  not  before  us. 

In  the  cases  of  Hall  v.  Cook,  69  Ala.  87,  and  Hall  v.  Green, 
lb,  368,  the  defendants  were  sued  as  individuals,  not  de- 
scribing them  as  partners.  Those  cases  shed  no  light  on 
the  present  one. 

In  Ladiga  Saw-Mill  Co.  v.  Smith,  78  Ala.  108,  three  per- 
sons were  named  and  sued  as  partners,  and  only  two  were 
served  with  process.  The  Circuit  Court  rendered  judgment 
against  the  three.  This  court  corrected  the  judgment,  and 
affirmed  it  against  the  two  who  had  been  served.  What 
effect  that  form  of  judgment  would  have  in  the  matter  of  its 
collection,  was  neither  considered,  nor  presented.  None  of 
the  cases  relied  on  support  the  view  of  appellant. 

The  second  aspect  of  the  question  we  are  considering 
arises  on  the  following  state  of  facts:  The  attachment,  as 
we  have  shown,  was  sued  out  against  **0.  R.  &  J.  S.  Price, 
partners  under  the  style  of  Price  Bros."  The  particular 
statutory  ground  of  the  attachment  was,  that  ''the  said  Price 
Brothers  have  fraudulently  disposed  of  their  property."  The 
attachment  was  sued  out  January  4,  1889.  Our  statute — 
Code  of  1886,  §  2937 — requires  that,  when  an  attachment  is 
levied,  and  defendant  is  a  resident  of  the  county,  he  must  be 
notified  of  the  levy  by  written  notice,  either  served  on  him, 
or  left  at  his  residence.  Written  notice  was  served  on  J.  8. 
Price.  Other  provisions  are  made  for  notice,  if  the  defend- 
ant resides  out  of  the  county,  but  in  the  State. 

The  conveyance  which  the  attachment  in  this  case  attacks 
as  fraudulent,  was  signed  Saturday  night,  December  29, 
1888,  and  was  delivered  to  the  purchasers  Monday  morning, 
December  31.  On  Sunday  morning,  December  30,  O.  B. 
Price  left  his  place  of  residence  in  Marengo  county,  with  the 
avowed  purpose  of  going  to  Florida,  and  he  has  never  re- 
turned. This  was  before  the  attachment  was  sued  out,  and, 
of  course,  no  actual  notice  of  its  levy  was,  or  could  be  served 
on  him.  As  to  him  there  was  publication  made,  under  the 
section  of  the  Code  to  be  presently  considered,  before  the 
return  term  of  the  attachment. 

Section  2936  of  the  Code  reads  as  follows:  "When  an 
attachment  is  sued  out  against  a  non-resident  of  the  State, 
the  writ  shall  be  returned  to  the  clerk  of  the  court  as 
soon  as  levied  upon  the  property  of  the  defendant;  and  there- 
upon the  clerk  shall  cause  a  notice  of  the  attachment  and 
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levy  on  the  defendant's  property  to  be  advertised,  once  a 
week  for  three  successsive  weeks,  in  some  newspaper,  a  copy 
of  which  must  be  sent  by  mail  to  the  defendant,  if  his  resi- 
dence is  known,  or  can  be  ascertained ;  and  if  such  publica- 
tion is  perfected  twenty  days  before  the  next  term  of  the 
court,  the  case  shall  stand  for  trial  at  that  term ;  otherwise, 
at  the  succeeding  term,  or  any  term  after  the  perfection  of 
such  publication  twenty  days  prior  thereto." 

The  appellant  contends  that  this  section  of  the  Code  re- 
fers, and  only  refers,  to  cases  in  which  non-residence  is  made 
the  ground  for  suing  out  the  attachment,  and  that  it  is  not 
applicable  to  attachments  based  on  any  of  the  other  statutory 
grounds. — Code  of  1886,  §  2930.  Eeasoning  from  this 
.  postulate,  he  contends,  that  O.  R.  Price  is  not  made  a  party 
to  the  original  suit  against  Price  Bros. ;  that  the  suit  is  prac- 
tically discontinued  as  to  him,  and  remains  only  a  suit  against 
J.  S.  Price  individually ;  that  under  an  attachment  against 
J.  S.  Price  individually,  only  his  individual  property  can  be 
levied  on  or  held  under  such  attachment;  that  the  partner- 
ship property  is  released  from  the  levy,  and  that  the  attach- 
ment has  thereby  become  void  as  to  the  partnership  property 
involved  in  this  suit.  We  differ  entirely  with  counsel,  and 
hold  that  section  2936  of  the  Code,  both  in  letter  and  spirit, 
applies  to  all  cases  of  non-residence  of  the  defendant,  no 
matter  which  statutory  ground  is  made  the  basis  of  the 
attachment 

Before  beginning  the  trial  of  this  case,  the  original  suit 
of  Pollock  &  Co.  V.  Price  Bros,  was  entered  upon,  the  jury 
organized,  and  the  case  partially  put  before  them.  At  that 
stage  of  the  trial,  the  plaintiff  took  a  voluntary  nonsuit,  and 
withdrew  the  case  from  the  jury.  Immediately  afterwards, 
on  motion  of  plaintiffs,  the  court  reinstated  the  case  on  the 
docket,  and  it  was  then  continued.  The  appellants  contend 
that  this  was  so  far  an  end  of  the  suit  against  Price  Bros, 
as  to  destroy  the  lien  of  the  attachment  levy,  and  that  the 
same  thereby  became  null  and  void.  It  can  not  be  gainsaid, 
that  a  successful  issue  of  the  main  suit — the  one  in  which 
the  attachment  issues — is  necessary  to  the  final  establish- 
ment of  the  lien.  A  failure  of  that  suit,  by  a  judgment  for 
the  defendant,  is  a  discharge  of  the  lien  created  by  the  levy. 
Until  judgment  recovered,  the  lien  is  provisional. — 1  Brick. 
Dig.  162,  §§  108,  113;  Clapp  v.  Bell,  4  Mass.  99',Suydam 
V.  Huggeford,  23  Pick.  465;  Franklin  Bank  v,  Bachelder, 
39  Amer.  Dec.  609,  note. 
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In  Brown  v,  Harris^  2  G.  Greene,  505 ;  8.  c,  52  Amer. 
Deo.  535,  an  attachment  returnable  to  a  justice  of  the  peace 
had  been  levied.  On  the  day  set  for  the  trial,  the  plaintiff 
failed  to  appear,  and  was  nonsuited.  There  was  a  statute  in 
that  State — Iowa — allowing  such  nonsuit  to  be  set  aside  on 
showing,  if  moved  for  within  six  days.  Motion  was  made 
within  the  six  days,  the  nonsuit  set  aside,  and  judgment  ren- 
dered for  the  plaintiff.  The  question  was,  whether  setting 
aside  the  nonsuit  restored  the  lien,  and  the  court  ruled  it  did 
noi  In  Harrow  v,  Lyon,  3  G.  Greene,  157,  the  case  of 
Brown  v.  Harris  wbls  followed,  the  same  judge  delivering  the 
opinion.  These  decisions  were  rendered  in  1850,  1851. 
In  the  case  of  Danforth  v.  Carter,  4  Iowa,  230,  decided  in 
1856,  the  same  court  shook  the  authority  of  these  cases. 

In  the  case  of  O^Connor  v.  Blake,  29  Cal.  312,  the  justice 
before  whom  thQ  attachment  was  pending  nonsuited  the 
plaintiff.  Subsequently  he  set  aside  the  nonsuit,  and  the 
parties  being  present,  he  tried  the  case,  and  gave  judgment 
for  the  plaintiff.  The  court  held  that  the  justice  had  no 
authority  to  set  the  nonsuit  aside,  and  that  his  unauthorized 
act  in  doing  so  did  not  revive  the  lien  which  had  been  lost 
by  the  nonsuit.  This  decision  was  rested,  it  will  be  seen,  on 
the  absence  of  authority  in  the  justice  to  set  aside  the  non- 
suit. 

This  court,  as  well  as  the  courts  of  many  other  States, 
holds  that  a  failure  of  the  attachment  suit,  and  subsequent 
judgment  for  the  defendant,  are  prima  facie  a  discharge  of 
the  lien;  yet,  if  on  appeal  the  judgment  is  reversed,  the  lien 
continues. — Danforth  v.  Carter,  4  Iowa,  230;  Hackett  v, 
Pickering,  5  N.  H.  459 ;  Caperton  v.  McCorkle,  5  Grat  177. 

It  is  said  that  the  judgments  of  a  court,  during  the  term  at 
which  they  are  rendered,  are  in  the  breast  of  the  judge. 
They  are  manifestly  so  far  under  his  control,  as  that  he  can 
modify  them,  or  set  them  aside;  and  his  last  record  utterance 
in  any  given  case  is  the  judgment  in  that  case,  in  whole  or 
in  part,  unless  it  is  void  on  its  face.  Of  course,  in  a  proper 
case,  it  can  be  reviewed,  and  may  be  reversed,  after  which  it 
ceases  to  be  the  judgment;  but,  until  reversed,  it  determines 
the  status  of  the  case,  and  of  the  parties  to  it.  We  can  not 
assent  either  to  the  reasoning  or  conclusion  of  the  court  in 
Brown  v.  Harris,  2  Greene,  supra.  We  hold  that  the  non- 
suit taken  in  the  case  of  Pollock  &  Co.  v.  Price  Bros.,  set 
aside  as  it  was  before  the  term  of  the  court  at  which  it  was 
taken,  left  the  lien  of  the  attachment  levy  as  it  existed  beforo 
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the  nonsuit  There  was  no  error  in  overmling  the  motion 
to  dissolve  the  attachment,  or  in  refusing  to  declare  the  levy 
void. 

The  Circuit  Court  erred  in  allowing  the  affidavit  for  at- 
tachment to  be  given  in  evidence  by  the  plaintiffs.  It  was 
an  eX'parie  statement,  and  we  know  of  no  rule  of  evidence 
for  letting  it  in. — Taliaferro  v.  Lane,,  23  Ala.  369. 

At  the  request  of  the  plaintiffs,  the  court  charged  the  jury 
that,  if  they  believed  the  evidence,  they  must  find  the  prop- 
erty levied  on  subject  to  the  levy  of  the  attachment.  The 
question  before  the  jury  was,  whether  or  not  there  was  fraud 
in  the  alleged  sale  to  Dollins  and  Mrs.  Adams.  The  rules 
for  giving  or  refusing  the  charge  requested  have  been  so 
often  declared  that  it  would  almost  seem  unnecessary  to  re- 
peat them. — 3  Brick.  Dig.  109.  The  general  charge,  like  a 
demurrer  to  evidence,  is  an  adm^'ssion,  against  the  party  in- 
voking it,  of  the  truth  of  every  fact  which  the  adversary's 
testimony  tends  to  prove,  and  of  every  reasonable  inference 
that  can  be  drawn  from  such  testimony,  conceding  it  to  be 
true. 

Taking  the  record  for  our  guide,  we  suppose  the  alleged 
indebtedness  of  Price  Brothers  to  their  sister,  Mrs.  Adams, 
claimed  to  have  been  three  thousand  dollars,  was  the  subject 
of  the  severest  contest  of  fact  which  the  trial  developed. 
The  general  charge  ignored  that  contest — ignored  all  the 
circumstances  relating  to  it  brought  out  on  the  trial — ignored 
the  relationship  of  the  parties,  and  conceded  that  Price  Bro- 
thers did  owe  her  the  three  thousand  dollars.  There  was  no 
denial  of  the  indebtedness  to  Bichardson,  secured  by  mort- 
gage, which  the  purchasers  assumed  to  pay ;  and  the  testi- 
mony proved  that  the  contract  price,  six  thousand  dollars, 
was  about  a  fair  estimate  of  the  value  of  the  real  and  per- 
sonal property  purchased.  This  narrowed  the  elements  of 
fraud,  implied  in  the  general  charge,  to  two  items;  the 
alleged  indebtedness  of  six  hundred  dollars  from  Price  Bro- 
thers to  Dollins,  and  the  fact  that  in  making  up  the  purchase 
price  the  notes  of  the  purchasers,  aggregating  twelve  hun- 
dred and  eighty  dollars,  were  accepted  and  computed.  As 
to  the  alleged  indebtedness  to  Dollins,  if  the  testimony  be 
true,  it  was  a  debt,  liable  to  be  reduced  in  certain  contingen- 
cies-— lAddell  V.  Chidester,  84  Ala.  508,  and  citations.  The 
notes  given  to  make  up  the  amount  of  the  purchase  were  not 
delivered  to  Price  Broa,  if  the  testimony  be  believed.  They 
were  placed  in  the  hands  of  another,  to  be  used  in  payment 
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of  other  debts  of  Price  Bros. — Raiikin  v.  Vandioer,  78  Ala. 
562.  These  two  facts  do  not  necessarily,  and  per  se,  stamp 
the  transaction  as  fraudulent,  as  matter  of  law.  Like  the 
other  facts  in  the  case,  they  were  for  consideration  by  the 
jury,  under  proper  instructions.  The  court  erred  in  giving 
the  general  charge. 

In  the  defense  relied  on  in  this  case,  the  claimants  set  up 
that  they  purchased  the  goods  in  payment  of  debts  due  from 
Price  Bros,  to  them  severally.  Whether  those  debts  existed 
as  claimed,  was  a  very  important  inquiry.  Upon  that  in- 
quiry, and  upon  all  other  inquiries  of  fact,  we  disclaim  all 
intention  of  intimating  any  opinion.  These  are  questions 
for  the  jury,  under  proper  instructions.  We  have  so  often 
declared  the  rules  which  should  govern  in  such  trials  as  this 
that  we  will  not  repeat  them.  We  cite  several  of  our  decis- 
ions which  bear  on  the  questions  raised  — Hubbard  v.  Allen, 
59  Ala.  283 ;  Hamilton  v.  Blackivell,  60  Ala.  545 ;  Harrell  v, 
Mitchell,  61  Ala.  270;  Thames  v.  Rembert,  63  Ala.  561; 
Donegan  v.  Davis,  66  Ala.  362;  Lipscomb  v,  McCleUan, 
72  Ala.  151;  Crawford  v.  Kirksey,  55  Ala.  293;  Lehman  v. 
Kelly,  68  Ala.  192;  Seaman  v.  Nolen,  lb.  463;  Bankin  v. 
Vandiver,  78  Ala.  562;  Lei^y  v.  Williams,  79  Ala.  171; 
Hodges  v,  Coleman,  76  Ala.  103;  Meyer  v.  Sulzbacker^ 
lb,  120;  Leinkauff  v,  Frmkle,  80  Ala.  136;  Tryon  v.  Flour^ 
noy,  lb,  321;  Bray  v.  Comer,  82  Ala.  183;  Apfel  v,  Crane^ 
83  Ala.  312;  Carter  v,  Coleman,  84  Ala.  256;  Jeffe^^san  Co. 
V,  Savings  Bank,  lb.  529;  Roswald  v.  Hobbie,  85  Ala.  73; 
Stix  v,  Keith,  lb,  465;  McDotvell  v.  Steele,  87  Ala.  493. 

The  first  chaage  asked  by  claimants,  should  have  been 
given.  Charges  No.  2  and  4  were  misleading.  Charge 
No.  3  has  the  word  "no"  improperly  in  it,  probably  by  mis- 
copy.     With  that  word  omitted,  it  should  be  given. 

Reversed  and  remanded. 


Meriwether  v.  Lowndes  County. 

Action  by  County,  on  Bond  of  Bridge  Contractor. 

1.  Bond  for  keeping  bridge  in  repair;  liability  to  rebuild ^  if  wa*fied 
away. — A  bond  given  to  tlie  county  by  the  builder  of  a  pubhc  bridge, 
conditioned  that  it  shall  be  ^'kept  in  good  repair/'  and  *'8ball  remain 
safe  for  the  passage  of  travellers  and  other  persons  continuously  for  the 
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period  of  five  years"  (Code,  §  §  145ft-57),  binds  him  to  rebuild  tbebridf^e. 
if  it  is  washed  away  by  a  flood  during  that  period,  though  the  flood  was 
of  unusual  and  unprecedented  magnitude  and  extent. 

2.  Same;  information  or  complaint  by  freeholder. — The  statute  requires 
the  County  (-ommiHsioners  to  notify  the  contractor  thnt  the  bridge  has 
become  unsafe,  or  has  been  washed  away,  when  the  fact  is  made  known 
to  them  by  a  freeholder  of  the  county,  and  to  bring  suit  in  the  name  of 
the  county  on  his  failure  or  refusal  to  repair  or  rebuild;  but  such  infor- 
mation or  complaint  by  a  freeholder  is  not  a  condition  precedent  to  the 
right  of  the  commissioners  to  give  notice  and  bring  suit. 

3.  Same;  materiaU  furnished  by  county. — The  bridge  consisting  of  a 
single  span,  with  approaches  at  each  end,  the  fact  that  the  county  fur- 
nished the  materials  for  the  span,  and  paid  the  contractor  a  specified 
sum  for  superintending  its  erection,  is  not  available  as  a  partial  de- 
fense to  the  action  on  the  bond. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  in  the  name  of  Lowndes  County, 
against  Mrs.  E.  L.  Meriwether,  as  the  administratrix  of  the 
estate  of  her  deceased  husband,  J.  N.  Meriwether ;  and  was 
founded  on  a  bond  which  he  had  executed  on  the  12th  April, 
1887,  with  two  sureties  (who  were  not  sued),  conditioned  as 
follows:  "Whereas  said  J.  N.  Meriwether  hereby  agrees,  for 
the  consideration  hereinafter  named,  to  be  paid  by  said 
county,  to  build,  and  for  five  years  to  keep  in  repair,  a  bridge 
fur  said  county  over  Dry  Cedar  Creek,"  at  a  place  particu- 
larly described,  and  of  materials  and  dimensions  specified ; 
*'which  said  bridge  shall  be  built  in  a  workmanlike  manner, 
and  shall  be  finished  on  or  by  July  11th,  1887,"  with  a  for- 
feiture for  delay;  "for  building  of  which  bridge  under  this 
instrument,  and  for  the  execution  of  the  same  as  a  bond,  the 
said  J.  N.  Meriwether,  his  heirs,"  &c.,  shall  receive  from 
said  county,  when  said  bridge  is  accepted,  the  sum  of  $250 
by  warrant  on  the  county  treasurer,"  .  .  "Now,  there- 
fore, if  said  bridge  is  built  and  accepted  as  herein  provided, 
and  said  sum  of  $250  is  paid  to  said  J.  N.  Meriwether,  as 
herein  stipulated,  and  said  bridge  is  kept  in  good  repair  by 
said  Meriwether,  and  shall  remain  safe  continuously,  from 
the  time  of  its  acceptance,  for  the  period  of  five  years,  for 
the  passage  of  travellers  and  other  persons,  as  well  as  for  all 
purposes  for  which  said  bridge  may  be  properly  or  lawfully 
used,  then  this  obligation  shall  be  void."  According  to  the 
specifications  mentioned  in  the  bond,  the  bridge  was  to  con- 
sist of  a  "Howe  Truss  span,  seventy  feet  long,"  of  specified 
dimensions,  and  "two  approaches  ninety  feet  long;"  and  it 
was  stipulated  that  the  county  should  "furnish  all  materials 
for  the  Howe  Truss  span,  and  additional  labor  necessary," 
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while  Meriwether  was  to  famish  all  the  material  and  labor 
for  the  construction  of  the  approaches.  The  bridge  was  built 
according  to  the  terms  of  the  contract,  and  was  accepted  by 
the  county ;  and  it  stood  safe  and  in  good  condition  until  about 
April  1st,  1888,  when  it  was  washed  away  by  the  greatflood  of 
that  date.  Meriwether  died  in  August,  1887,  and  letters  of 
administration  on  his  estate  were  granted  to  the  defendant 
on  the  4th  October,  1887.  The  complaint  set  out  the  con- 
dition of  the  bond,  and  alleged  as  a  breach,  that  the  bridge 
was  washed  away  as  stated,  that  the  defendant  was  notified  by 
the  county  Board  of  Revenue  to  repair  and  rebuild  it,  and 
that  she  failed  to  do  so. 

The  defendant  demurred  to  the  complaint,  on  these  grounds : 
(1)  because  it  does  not  show  that  it  was  made  known  to  the 
Board  of  Revenue  by  any  freeholder  of  the  county  that  the 
bridge  was  washed  away,  or  was  out  of  repair  and  impass- 
able; {/.)  because  it  does  not  aver  or  show  that  said  board 
ever  acquired  or  had  authority  to  give  notice  to  defendant 
to  rebuild  or  repair  said  bridge;  (3)  because  it  does  not 
show  that  said  board  ever  acquired  or  had  authority  to  order 
this  suit  to  be  brought;  (4)  because  it  does  not  aver  that 
defendant's  intestate  was  ever  notified  to  repair  or  rebuild 
said  bridge,  or  that  he  ever  refused  or  neglected  to  do  so. 
The  court  overruled  the  demurrer,  and  the  defendant  then 
pleaded,  (1)  iwt  guilty;  (2)  that  the  bridge  was  washed 
away  ^'by  said  sudden  and  extraordinary  flood,  the  immediate 
act  of  God,  and  not  from  any  negligence  on  the  part  of  de- 
fendant's intestate,  either  in  the  construction,  or  in  the 
maintenance  of  said  bridge;"  (3)  that  there  was  no  consid- 
eration for  the  intestate's  execution  of  said  bond,  ^'so  far  as 
the  span  of  the  bridge  mentioned  in  the  contract  is  con- 
cerned." The  court  sustained  a  demurrer  to  the  second 
plea,  and  issue  seems  to  have  been  joined  on  the  others. 
On  the  trial,  the  facts  being  admitted,  the  court  charged  the 
jury  to  find  for  the  plaintiff,  if  they  believed  the  evidence. 
The  defendant  excepted  to  this  charge,  and  she  here  assigns 
it  as  error,  with  the  overruling  of  the  demurrer  to  the  com- 
plaint, and  the  sustaining  of  the  demurrer  to  the  second 
plea. 

A.  A.  Wiley,  for  appellant. — (1.)     The  demurrer  to  the 

complaint  ought  to  have  been  sustained.     The  statute  under 

which  the  bond  was  taken  must  be  strictly  construed,  and 

nothing  can  be  taken  by  intendment.     The  bond  does  not 
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conform  to  the  requirements  of  the  statute,  and  the  com- 
plaint shows  no  right  in  the  plaintiff  to  maintain  the  action. 
Code,  §  1457;  Lee  County  v.  Yarbrough,  85  Ala.  592; 
Bettis  V.  Taylor,  8  Porter,  564;  18  Ala.  696.  (2.)  The 
county  furnished  the  materials  and  hard  labor  for  the  span 
of  the  bridge,  and  the  defendant's  intestate  only  contracted 
to  superintend  the  construction  of  the  work;  and  these  facts, 
if  not  fatal  to  the  action,  show  a  partial  want  of  considera- 
tion of  the  bond.  (3.)  The  destruction  of  the  bridge,  as 
admitted,  ''by  an  unprecedented  and  extraordinary  floed, 
sudden  and  unexpected,  greater  and  more  destructive  than 
had  ever  before  happened  in  the  memory  of  the  oldest  in- 
habitant''— in  other  words,  by  the  act  of  God — was  a  com- 
plete defense  to  the  action. — Railroad  Co.  v.  Reeves, 
10  Wall.  177;  Railway  Co.  v.  Bridges,  86  Ala.  448.  The 
contract  bound  the  builder  to  repair,  but  not  to  rebuild. 

G.  Cook,  contra,  cited  Chitty  on  Contracts,  814,  notes; 
Harmony  v.  Bingham,  2  Keman,  N.  T.  106 ;  1  Add.  Con- 
tracts, §  327;  2  lb.  %  949;  School  District  v.  Dauchy, 
25  Conn.  530;  Ryan  v.  Dayton,  25  Conn.  194;  Adams  v. 
Nichols,  19  Pick.  275;  Clark  v.  Franklin,  7  Leigh',  Va.  1; 
James  v.  Conecuh  County,  79  Ala.  304. 

SOMEEVILLE,  J.— The  bond  of  the  defendant's  iptes- 
tate,  which  is  here  sued  on,  for  the  consideration  specified, 
bound  him  by  covenant,  not  only  to  build  the  bridge  con- 
tracted for  by  the  county  of  Lowndes,  but  also  for  five  years 
to  keep  the  structure  in  repair.  The  express  condition  of 
the  undertaking  is,  that  said  bridge  shall  be  ^^kept  in  good 
repair^"*  by  the  obligor,  and  shall  ^'remain  safe  continuously 
from  the  time  of  its  acceptance  [by  the  county],  for  the 
period  of  five  years,  for  the  passage  of  travellers  and  other 
|>erson8,  as  well  as  for  all  purposes  for  which  said  bridge 
may  be  properly  and  lawfully  used." 

It  is  not  denied,  on  the  one  hand,  that  the  bridge  in  ques- 
tion was  constructed  in  a  skillful  and  workmanlike  manner; 
nor,  on  the  other,  that  the  county  had  the  authority  to  con- 
tract generally  for  the  consti'uction  of  bridges,  free  or  toll, 
and  to  take  a  bond  to  keep  them  in  good  repair  for  a  stipu- 
lated period.— Code,  1886,  §§  1442,  1456-57.  The  breach 
of  the  bond  assigned  is,  that  the  bridge  was  washed  away 
by  a  flood,  within  the  period  it  was  stipulated  to  stand,  and 
thereby  became  impassable  to  the  public;  and  that  the  de- 
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fendant^s  intestate  refased  to  rebuild  and  repair  the  bridge, 
although  notified  to  do  so  by  the  Board  of  Bevenue  of  tiie 
county,  which  was  invested  with  the  jurisdiction  and  powers 
conferred  by  the  statute  on  courts  of  County  Commissioners 
in  reference  to  the  subject  of  bridges. 

1.  The  main  defense  urged  to  the  suit  is,  that  the  bond 
imposed  no  duty  on  the  obligor  to  rebuild  the  bridge,  but 
only  to  keep  it  in  repair  so  long  as  it  stood ;  and  that  the 
structure  was  destroyed  from  no  defect  in  the  work,  but  by 
an  extraordinaiy  and  unprecedented  flood,  which  was  an  act 
of  God,  not  covered  by  the  covenants  of  the  bond.  This 
defense  was  clearly  not  good.  There  is  a  long  line  of  cases, 
both  in  England  and  this  country,  which  settle  the  proposi- 
tion, that  an  unconditional  express  covenant  to  repair,  or 
keep  in  repair,  is  equivalent  to  a  covenant  to  rebuild,  "and 
binds  the  covenantor  to  make  good  any  injury  which  human 
power  can  remedy,  even  if  caused  by  storm,  flood,  fire,  inev- 
itable accident,  or  the  act  of  a  stranger^' ;  and  that,  while  an 
act  of  God  will  excuse  the  non-performance  of  a  duty 
created  by  law,  it  will  not  excuse  a  duty  created  by  contract 
Abby  V.  Billupa  (35  Miss.  618),  72  Amer.  Dec.  144,  and 
note,  p.  148;  Ross  v.  Overton  \S  Cal.  309),  2  Amer.  Dec. 
552;  Polack  v,  Pioche,  95  Amer.  Dec.  115;  note,  121-122; 
Hoy  r.  Holt  (91  Penn.  St.  88),  36  Amer.  Bep.  659;  MilU^r 
V.  Morris,  40  Amer.  Bep.  814;  School  District  v,  Danchy, 
68  Amer.  Dec.  371;  Beach  v,  Crain,  49  lb.  369;  note,  374; 
VanWomer  v.  Crane,  47  Amer.  Bep.  582;  Warren  v. 
Wagner,  75  Ala.  188;  51  Amer.  Bep.  446;  Nave  v.  Berry, 
22  Ala.  382.  The  courts  have  no  authority  to  relieve  con- 
tracting parties  from  the  hardships  often  occasioned  by  such 
contracts,  as  it  is  within  the  power  of  obligors  to  provide  in 
advance  by  excepting  liability  for  casualties  of  this  nature 
from  the  terms  of  their  contracts,  if  they  so  elect.  The  con- 
tract, moreover,  shows  that  the  duty  of  keeping  "in  good 
repair"  is  coupled  with  the  covenant  that  the  bridge  shall 
"remain  safe^^  for  the  period  stipulated.  And  the  statute 
clearly  contemplates  thai,  when  a  bridge,  constructed  under 
such  a  contract,  is  "washed  away,  or  so  damaged  [in  any 
manner]  as  to  become  unsafe  to  the  public,''  within  the 
period  covered  by  the  bond,  such  accident  shall  be  such  a 
breach  of  the  bond  as  to  constitute  a  ground  of  action. 
Code,  1886,  §  1457.  The  second  plea,  interposing  this  de- 
fense, was  bad,  and  the  court  did  not  err  in  sustaining  the 
demurrer  to  it. 
Vol.  lxxxix. 
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2.  Where  a  bridge  is  thuB  erected  by  a  contract  with  the 
coanty,  which  contains  a  guaranty,  by  bond*  or  otherwise,  to 
Btand  for  a  stipulated  period,  the  statute  provides,  if  the 
structure  is  "washed  away,  or  so  damaged  as  to  become  un- 
safe to  the  public,"  that  the  Commissioners  Court  "sAr/H, 
upon  the  fact  being  made  known  to  them  by  any  freeholder 
of  the  county,  notifij  the  contractor  to  rebuild  such  bridge, 
if  washed  away,  or  repair  it  if  damaged,  and,  in  case  of  his 
refusal  or  neglect  to  do  so  in  a  reasonable  time  (to  be 
judged  by  the  court),  shall  order  suii  to  be  brought  in  the 
name  of  the  county  on  such  bond. — Code,  1S86,  §  1457.  It 
is  contended  in  behalf  of  the  appellant,  that  the  Commis- 
sioners Court  had  no  authority  to  notify  the  contractor  to  re- 
build, or  to  bring  the  present  suit,  until  the  fact  of  the 
damage  to  the  bridge  was  made  known  to  the  court  by  a 
freeholder.  The  statute  is  not  susceptible  of  this  con- 
strnction.  The  giving  of  such  information  by  a  freeholder 
was  not  intended. as  a  condition  precedent  to  the  action  of 
the  court  in  giving  notice  to  rebuild,  or  its  authority  to 
order  suit  brought;  but  to  make  a  duty,  otherwise  discre- 
tionary, mandatory  on  the  court.  'J  he  authority  to  sue,  and 
to  take  all  preliminary  steps  necessary  thereto,  is  an  implied 
incident  of  the  contract,  and  of  the  general  statutory  powers 
conferred  on  counties  as  bodies  corporate,  in  any  court  of 
record. — Code,  1886,  §§  886,  1457;  James  v,  Conecuh 
County,  79  Ala.  304. 

3.  It  is  further  contended,  that  there  was  no  considera- 
tion for  the  execution  of  the  bond,  so  far  as  concerned  the 
construction  of  ihe  span  of  the  bridge,  because  the  county 
furnished  all  the  material  for  this  particular  part  of  the 
structure,  and  paid  the  obligor  the  additional  sum  of  $25.00 
for  superintending  its  erection.  This  fact  does  not,  in  our 
judgment,  change  the  aspect  of  the  case.  The  bond  itself 
recites  that  the  consideration  of  $250.00,  paid  by  the  county 
to  the  obligor,  was  both  for  the  work  of  building  the  bridge 
and  for  the  execution  of  the  bond,  which  necessarily  includes 
the  assumption  of  its  undertakings.  One  o{  these  under- 
takings is  the  obligation  to  keep  the  entire  bridge,  and  not  a 
part  of  it,  in  good  repair  for  the  period  stipulated.  The 
authority  of  the  Commissioners  Court  was  to  make  a  contract 
for  building  a  bridge,  and  to  take  a  bond  guaranteeing  the 
sufBciency  and  permanency.  It  was  immaterial  whether  the 
defendants  intestate  furnished  all  or  a  part  of  the  materials, 
or  whether  the  county  furnished  them.     It  was  equally  un- 
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important  whether,  as  contractor,  he  built  a  part,  and  super- 
intended the  building  of  the  other  part,  or  whether  he  built 
the  entire  structure.  He  has,  for  a  valuable  consideration, 
contracted  to  guarantee  the  whole,  and  must  abide  by  the 
terms  of  his  agreement.  That  the  Commissioners  Court  had 
the  authority  to  enter  into  such  an  agreement  as  that  im- 
ported by  the  bond,  we  entertain  no  doubt 

It  follows  from  the  foregoing  views  that  the  rulings  of  the 
Circuit  Court  were  all  free  from  error,  including  the  giving 
of  the  general  affirmative  charge  requested  by  the  plaintiff. 

Affirmed. 


Wilson  V.  Taylor. 

Attachment  to  enforce  Lien  of  Agriculttiral  Laborer. 

1.  Lien  of  cufHcuUural  laborer;  contract  for  labor  and  services. — ^The 
lien  given  by  the  statute  to  agricultural  laborers,  on  the  crops  grown* 
during  the  current  year,  for  the  hire  and  wages  due  them  for  labor  and 
services  rendered  in  and  about  the  cultivation  of  such  crops,  "under 
any  contract  for  such  labor  and  services"  (Code,  §  3078),  is  not  limited 
to  express  contrai'ts,  but  equally  embraces  services  rendered  under  im- 
plied contracts. 

2.  Same;  attachment  to  enforce. — Neither  the  statutory  lien  of  an 
agricultural  laborer,  noi  the  right  to  enforce  it  by  attachment  (Code, 
^  3081),  is  waived  or  abandoned  by  the  recovery  of  a  judgment  for  the 
debt  in  a  common-law  action. 

Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  Jas.  E.  Dowdell. 

"This  action  was  commenced,"  as  the  bill  of  exceptions 
states,  by  original  attachment  sued  out  in  a  justice's  court, 
on  the  7tb  March,  1890,  by  Mary  Ann  Wilson  eigainst 
Daniel  Taylor,  to  enforce  a  laborer's  lien  against  the  crops 
raised  on  the  land  on  which  the  labor  was  done.  Motion 
was  made  by  the  defendant  to  dissolve  the  attachment,  on 
the  ground  that  there  was  no  laborer^s  lien ;  which  motion 
was  sustained  by  the  justice,  and  the  attachment  dissolved. 
On  appeal  by  plaintiff  to  the  Circuit  Coort,  the  defendant 
renewed  the  motion  to  dissolve  the  attachment,  on  the 
ground  that  there  existed  no  laborer's  lien  as  to  the  property 
seized ;  which  motion  was  heard  and  tried  on  the  following 
agreed  facts:     Plaintiff  worked  for  defendant  during  the 
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year  1889,  or  a  part  of  the  year,  and  assisted  in  caltiyating 
and  making  the  crop,  a  part  of  which  was  levied  on  in  this 
case;  but  there  was  no  express  contract  between  them  for 
plaintiffs  labor  or  work  during  said  year,  nor  was  any 
amount  agreed  on  as  the  price  of  her  labor ;  but  she  did 
labor  in  the  crop,  and  the  defendant  got  the  benefit  of  her 
labor.  In  January,  1890,  plaintiff  sued  defendant,  in  a 
justice^B  court,  for  her  said  labor  and  services,  and  recovered 
a  judgment  for  $23.4-0,  besides  costs,  on  the  common  count 
for  labor  done.  There  was  no  appeal  from  this  judgment, 
and  it  is  now  a  subsisting  and  unsatisfied  judgment  The 
defendant  then  filed  in  the  office  of  the  probate  judge  his 
schedule  and  claim  of  exemptions  under  the  statute,  and  the 
plaintiff  thereupon  commenced  this  action  in  the  justice^s 
court,  by  attachment  on  her  said  judgment.  On  this  state 
of  facts,  the  court  sustained  defendant's  motion,  dissolved 
tbe  attachment,  and  rendered  judgment  for  the  defendant.'' 
The  plaintiff  excepted  to  this  ruling  and  judgment,  and  here 
assigns  it  as  error. 

S.  A.  HoBSON,  for  appellant. 

Thos.  E.  Knight,  cordra,  cited  Curtis  v.  Central  Rail- 
road Co.,  23  Vt  614;  7  Wait's  -A.  &  D.  323;  Gray  v. 
Palmer,  2  Bob.  N.  T.  500;  Nichlaus  v.  Roach,  3  Ind.  78; 
Bonestead  v.  Todd,  9  Mich.  371 ;  Temple  v.  Scott,  3  Minn.  419. 

CLOPTON,  J. — On  the  trial  of  the  motion  to  dissolve  the 
attachment,  which  was  sued  out  by  appellant  to  enforce  the 
lien  in  favor  of  an  agricultural  laborer,  it  was  admitted  that 
plaintiff  rendered  labor  and  services  for  defendant  during 
the  jeeLT  1889,  in  and  about  the  cultivation  of  the  crop,  upon 
which  the  attachment  was  levied,  and  that  she  had  recovered 
judgment  for  the  amount  due  her,  in  an  ordinary  civil  suit 
before  a  justice  of  the  peace.  There  was,  however,  no 
express  contract,  nor  any  specified  sum  promised  to  be  paid 
as  hire  or  wages.  The  affidavit,  upon  which  the  attachment 
was  issued,  is  not  set  forth  in  the  record;  but  it  is  admitted 
that  it  was  regular,  and  according  to  the  requirements  of  the 
law. 

The  first  point  of  insistence  is,  that  the  plaintiff  is  not 

entitled  to  the  lien,-  because  it  is  not  shown  that  there  was 

an  express  contract.     The  statute  declares:     "Agricultural 

laborers,  and  superintendents  of  plantations,  shall  have  a  lien 

24 
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upon  the  crops  grown  during  the  current  year,  in  and  about 
which  they  are  employed,  for  the  hire  and  wages  due  them 
for  labor  and  services  rendered  by  them  in  and  about  the 
cultivation  of  such  crops,  under  any  contract  for  such  labor 
and   services." — Code,  §  3078.     The    statute,    the  general 
policy  of  which  is  the  securement  to  the  laborer  of  the  just 
reward  of  his  labor,  is  founded  on  the  principle  of  honesty 
and  good  conscience,  that  no  person   shall  be  permitted  to 
take  and  enjoy  the  fruits  of  another's  toil  without  making 
just  compensation.     Its  beneficial  provisions  should  not  be 
so  narrowly  and  strictly  construed,  as  to  defeat  its  just  and 
humane  purposes.     The  statute  does  not  require  that  the 
contract  shall  be  express.     Its  words,  any  contract,  are  com- 
prehensive enough  to  include  implied,    as  well  as  express 
contracts.     Giving  to  the   words  of   statute   their   fair  and 
plain  import  and  scope,  any  contract  is  sufficient  to  originate 
the  lien,  which,  if  the  labor  is  rendered,  is  sufficient  to  create 
a  debt  or  liability.     The  lien  may  be  based  on  an  implied 
contract. — Neilson   v.    Iowa  E.    K    R,    Co.,    54  IlL  184; 
2  Jones  on  Liens,  §  1236.     This  objection  is  untenable. 

The  plain tiflP,  having  brought  suit  for  work  and  labor  done, 
and  having  obtained  judgment  against  the  defendant  in  a 
justice's  court,  it  is  further  contended  that  she  thereby  waived, 
or  abandoned,  her  right^o  enforce  the  lien  by  attachment, 
and  elected  to  rely  on  an  execution  on  the  judgment.     The 
lien  is  of  statutory  creation,  and  depends,  not  upon  the  levy 
of  an  attachment,  but  upon  the  existence  and  nature  of  the 
debt — Dryer  v,  Abercrombie,  57  Ala.  497.     Attachment  is 
merely  the  remedy  provided  and  given  by  the  statute  ^or  the 
enforcement  of  a  pre-existing  and  operative  lien.     Of  this 
remedy  the  laborer  can  not   avail  himself,  unless  some  one 
of  the  grounds  for  the  issue  of  an  attachment   for  the  en- 
forcement of  such  liens  exists — unless  the  defendant,  without 
the  consent  of,  and  contrary  to  his  agreement  with  plaintiff, 
has  removed,  or  is  about  to  remove  the  crop,  or  some  portion 
thereof,  from  the  premises,  without  paying   plaintiffs   de- 
mand.— Code,  §  3081.     Though  the  laborer  can  not  enforce 
his  lien,  because  of   the  non-existence  of  the   grounds  on 
which  the  issue  of  an   attachment  is  authorized,  he  may, 
when  his  claim  matures,  pursue   the   proper  common-law 
remedy  for  the  recovery  of  his  debt.     Notwithstanding  the 
debt  is  merged  into  the  judgment,    and  its   existence   and 
amount  conclusively  established,  its  nature  is  not  destroyed, 
nor  affected.     Its  character  remains  the  same — hire  or  wages 
Vol.  lzxzix. 
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for  labor  and  Bervices  rendered  in  and  about  the  cultivation 
of  the  crops  under  a  contract.  The  lien  conferred  by  the 
statute  continues  in  force  after  the  rendition  of  the  judgment. 
In  a  proper  case,  a  creditor  may  sue  in  debt,  or  by  general 
attachment,  upon  a  judgment  which  he  has  recovered  against 
his  debtor,  though  he  has  the  right  to  issue  execution. 
Young  v.  Cooper,  59  111.  131 ;  Kingsland  v.  Forest,  18  Ala. 
519.  The  statutory  right  for  the  enforcement  of  the  lien  by 
attachment,  is  not  taken  away  by  a  previous  suit  and  judg- 
ment on  the  debt  If,  after  the  rendition  of  the  judgment, 
defendant  removes,  or  is  about  to  remove  the  crop,  or  any 
portion  thereof,  from  the  premises,  and  the  judgment  re- 
mains unsatisfied,  we  see  no  reason  why  plaintiff  may  not 
enforce  her  lien,  notwithstanding  the  debt  has  been  merged 
in  a  personal  judgment  against  defendant.  Any  other  con- 
struction of  the  statute  would  defeat,  in  many  cases,  its  pur- 
poses and  policy,  by  the  judicial  incorporation  of  an  excep- 
tion, which  the  legislature  has  not  seen  proper  to  insert. 
Plaintiff  would  have  a  lien  superior  to  all  other  liens  or 
claims,  except  the  landlord's  lien  for  rent  and  advances,  with- 
out any  remedy  to  enforce  it.  A  construction  having  such 
effect  should  be  avoided,  if  practicable. 

The  motion  to  dissolve  should  not  have  been  granted. 

Reversed  and  remanded. 


Harper  v.  Rudd. 

Trespass  by  Married  Woman,  for  Personal  Property, 

1.  Verbal  exchange  of  vnfe* 8  property, — A  horse  belonging  to  the  wife 
being  ezchangdd  for  another  by  the  husband,  with  her  assent,  bot  by 
verbal  contract  only,  she  acquires  no  title  to  the  animal  received  in  the 
exchange ;  nor  does  she  acquire  any  title  by  repeated  exchanges  of  one 
animal  for  another,  by  verbal  contract. 

2.  Adverse  possession,  as  between  husband  and  wife. — As  against  the 
hasband,  the  wife  can  not  acquire  title  to  personal  property  during 
coverture  which  is  in  their  joint  possession,  since  their  possession  is  a 
unit,  and  is  referred  to  the  legal  title. 

Appeal  from  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  Jesse  M.  Carmichael. 
This  action  was  brought  by  Mrs.  Leonora  Eudd,  the  wife 
of  W.  E.  Budd,  against  S.  B.  Harper,  to  recover  damages 
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for  the  alleged  tortious  taking  of  a  male,  several  head  of 
cattle,  hogs,  &g.  ;  and  was  commenced  on  the  12th  December, 
1889.  The  defendant  claimed  the  mule  under  a  mortgage 
executed  to  him  by  said  W.  E.  Rudd  on  the  2l8t  December, 
1885,  and  another  mortgage  dated  April  9th,  1887 ;  and  he 
had  taken  possession  under  a  writ  in  detinue  against  said 
W.  E.  Rudd,  after  giving  statutory  bond.  Under  the  rulings 
of  the  court  in  the  charges  given  and  refused,  the  plaintiff 
had  a  verdict  and  judgment;  and  these  rulings,  to  which  ex- 
ceptions were  reserved,  are  now  assigned  as  error. 

W.  D.  Roberts,  and  Jno.  D.  Gabdneb,  for  appellant. 

J.  E.  P.  Floubnoy,  and  H.  L.  Mabtin,  contra. 

McCLELLAN,  J. — This  is  an  action  in  trespass  prose- 
cuted by  a  married  woman,  for  the  wrongful  taking  of  cer- 
tain chattels — and,  among  other  things,  a  mule — which  are 
alleged  to  have  belonged  to  the  corpus  of  her  statutory  sep- 
arate estate.  The  assignments  of  error  involve  only  ques- 
tions relating  to  the  said  mule.  It  seems  that  the  plaintiff, 
a  good  many  years  ago,  owned  a  horse.  Commencing  with 
this  horse,  her  husband  made  from  time  to  time  as  manj  as 
five  exchanges,  in  the  last  of  which,  from  nine  to  twelve 
years  since,  he  received  this  mule.  In  none  of  these  transac- 
tions was  any  paper  evidence  of  title  given  or  received  by 
the  plaintiff,  or  her  husband.  On  this  state  of  facts,  the 
title  to  the  mule  was  never  in  the  plaintiff. — Pollnk  v,  O raves, 
72  Ala.  347;  Kennon  Bros.  v.  Dibble,  75  Ala.  351;  Meyer 
Bros.  V.  Cook,  85  Ala.  417. 

It  is  insisted,  however,  that  the  title  was  perfected  in  the 
wife  by  more  than  six  years  adverse  possession  on  her  part, 
as  against  her  husband.  The  position  is  wholly  unten^ible. 
Under  the  statutes  of  this  State,  of  force  nearly  the  entire 
period  relied  on  to  ripen  possession  into  title,  as  well  as  under 
the  common  law,  the  husband  was  entitled  to  the  possession 
of  the  wife's  chattels.  His  possession  was  hers,  and  vice 
versa;  or  rather,  the  possession  as  between  them  was  an 
unity.  Whatever  may  be  the  true  rule,  under  the  act  of  Feb- 
ruary 28, 1886,  in  this  regard,  it  is  certain  that,  prior  thereto, 
adverse  possession  could  not  exist  between  husband  and  wife, 
while  the  marital  relation  continued. — First  National  Bank 
V.  Cruerra,  61  Oal.  169;  Mauldin  v.  Cox,  1  Pac.  Rep.  804; 
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Hendricks  v.  Rosson,  53  Mich.  575 ;  Bell  v,  BelVs  AdmW^ 
37  Ala.  536. 

The  legal  title  being,  therefore,  in  the  husband  of  the 
plaintiff,  the  possession  of  the  chattel  in  December,  1887, 
when  the  alleged  trespass  was  committed,  will  be  referred 
to  the  title,  and  held  to  be  in  him,  despite  the  concession 
that,  under  the  statute  then  of  force,  the  wife  might  have  a 
possession  with  her  husband. — Scruggs  v.  Decatur  M.  &  L. 
Co.,  86  Ala.  173. 

Neither  the  possession,  nor  the  legal  title  coupled  with  a 
right  to  immediate  possession,  being  in  the  plaintiff  when 
the  cause  of  action  accrued,  she  can  not  maintain  this  action. 
Dunlap  V.  Vandergriftj  80  Ala.  424. 

Several  of  the  rulings  of  the  trial  court,  to  which  excep- 
tions were  reserved,  are  not  in  harmony  with  the  View  we 
have  taken  of  the  law  applicable  to  the  facts.  The  judgment 
below  is,  therefore,  reversed,  and  the  cause  remanded. 


Werth    V.    Montgomery    Land    and 
ImproTement  Co. 

Action  on  Common  Coiivts,  and  Special  Count  on  Writing, 

1,  Plea  to  whoU  complaint,  good  only  in  bar  of  one  count, — When  the 
complaint  contains  the  common  counts,  and  a  special  coant  for  the 
breach  of  a  written  contract,  a  plea  to  the  whole  complaint,  which  is 
good  only  as  to  the  special  count,  and  which  does  not  allege  or  show 
that  all  the  counts  are  founded  on  the  same  cause  of  action,  is  demur- 
rable. 

2.  Sustaining  demurrer  good  in  part, — When  several  separate  causes 
of  demurrer  are  assigned  to  a  plea,  and  the  demurrer  is  sustained  gen- 
erally, if  the  defendant  declines  to  amend ,  or  to  plead  further,  this  court 
will  affirm  the  judgment,  if  any  ground  of  demurrer  was  well  assigned. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  P.  Hubbard. 

A.  A.  Wiley,  for  appellant. 

Tompkins  &  Troy,  contra. 

80MERVILLE,  J.— 1.  The  complaint  contains  three 
separate  counts,  the  two  first  being  common  counts,  respect- 
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ively,  for  goods  and  chattels  sold,  and  on  an  account  stated 
The  third  declares  on  a  special  agreement  in  writing  to  pay 
a  sum  certain  for  thirty  shares  of  the  capital  stock  of  the 
plaintiff  corporation. 

The  defendant  answers  by  interposing  a  single  special 
plea,  which  professes  to  go  to  the  whole  complaint  This 
plea  alleges  fraud  in  the  procurement  of  the  defendant's 
subscription  to  the  said  stock  which  constituted  the  consid- 
eration of  the  written  instrument  described  in  the  third 
count.  While  the  plea,  therefore,  professes  to  answer  the 
whole  complaint,  including  the  three  counts,  it  in  fact  answers 
only  the  third  count.  The  settled  rule  of  pleading  is,  that, 
when  a  plea  assumes  to  answer  the  whole  declaration,  or 
complaint,  but  fails  to  negative  the  cause  of  action  set  out  in 
each  count,  or,  in  other  words,  answers  only  a  part  of  the 
complaint,  it  is  demurrable. —  Wilkinson  v.  Moseley,  30  Ala. 
562;  Tomkies  v.  Reynolds,  17  Ala.  109;  White  v.  Yarbrough, 
16  Ala.  109;  GaJbreath  v.  Cole,  61  Ala.  139.  The  reason 
is,  that  each  count  purports  on  its  fa^ce  to  disclose  a  distinct 
right  of  action,  unconnected  with  that  stated  in  any  of  the 
other  counts ;  and  this  is  so,  whether  the  suit  in  fact  em- 
braces two  or  more  causes  of  action,  or  only  two  or  more 
different  statements  of  the  same  cause  of  action.  Whether, 
therefore,  the  plaintiff  clainy  a  recovery,  in  such  case,  upon 
one  right  of  action  only,  or  upon  several,  can  not  appear  ex- 
cept when  disclosed  by  the  evidence.  It  does  not  appear  on 
demurrer.  The  plaintiff,  by  maintaining  one  good  count, 
will  establish  his  right  of  recovery,  although  he  fail  on  all 
the  others.  Hence  a  plea,  failing  to  answer  every  good 
count,  is  bad,  and  its  insufficiency  may  be  taken  advantage 
of  by  demurrer. — Gould  on  Plead.  159,  ch.  IV,  sec  4^6; 
Stephen  on  Plead.  (Tyler),  p.  216;  Heard's  Civil  Plead., 
161;  Tabler  v.  Sheffield  Land,  &c.  Co.,  79  Ala.  373;  58  Amer. 
Eep.  593. 

On  this  principle,  the  eleventh  assignment  of  the  plaintiff's 
demurrer  to  the  special  plea  of  defendant  was  properly  sus- 
tained, without  regard  to  any  question  affecting  the  merit  or 
soundness  of  the  other  assignments.  Non  constat,  the  com- 
mon counts  in  the  complaint  might,  on  the  evidence,  have 
disclosed  a  valid  cause  of  action  entirely  disconnected  with 
the  alleged  subscription  to  the  corporate  stock,  as  to  which 
the  fraud  was  charged. 

2.  The  record  shows  that  the  court  sustained  the  entire 
demurrer,  which  contained  twelve  separate  grounds.  The 
Vol.  lzzziz. 
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defendant  declined  to  plead  further,  and  allowed  final  judg- 
ment to  go  against  him  on  the  demurrer.  This  court  on  ap- 
peal, therefore,  is  compelled  to  sustain  the  action  of  the  primary 
court,  inasmuch  as  one  of  the  several  grounds  of  demurrer 
was  unquestionably  well  taken. — Ouilford  v.  Kendallj 
42  Ala.  651. 

The  judgment  must  accordingly  be  affirmed. 

Clopton,  J.,  not  sitting. 


Western  RallTvay  of  Alabama  v.  Mc- 
Call. 

Action  for  Damages,  for  Killing  Mule. 

1.  Description  of  corporate  name;  amendment  oj  com'^laini, — In  an 
action  against  a  railroad  corporation,  described  in  the  original  summons 
and  complaint  as  the  *' Atlanta  <&  West  Point  Railroad  and  Western 
Railway  of  Alabama  Company,  a  foreign  corporation  incorporated  un- 
der the  laws  of  Georgia,"  an  amendment  can  not  be  allowed  (Code, 
$  2833),  changing  the  name  to  the  "Western  Railway  of  Alabarna  Com- 
pany, a  corporation  incorporate  d  under  the  laws  of  Alabama.'' 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon  John  Moore. 

Harbison  &  Ligon,  for  appellant. 

GiRARD  Cook,  contra, 

McCLELLAN,  J. — The  present  suit  was  instituted 
against  the  ' 'Atlanta  &  West  Point  Bailroad  and  Western 
Railway  of  Alabama,  a  foreign  corporation  incorporated  under 
the  law  of  the  State  of  Georgia,  and  doing  business  by  its 
agents  in  said  county  of  Lowndes,  State  of  Alabama. '^  An 
amended  complaint  was  filed,  by  leave  of  the  court ;  in  which, 
by  amendment,  it  was  proposed  to  change  the  corporate 
name  of  defendant,  so  as  to  make  it  read  ''the  Western 
Railway  of  Alabama  Company,^'  and  to  sue  it  as  a  domestic 
corporation  incorporated  under  the  law  of  the  State  of 
Alabama. 

Bailroad  charters  are  not  public  statutes  of  which  we  can 
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take  judicial  notice.  We  can  not  judicially  know  that  there 
is,  or  is  not,  a  railroad  company  incorporated  under  the  laws 
of  Georgia,  known  as  ^'Atlanta  &  West  Point  Railroad  and 
Western  Railway  of  Alabama  Company."  Nor  can  we 
know  judicially  that  there  is,  or  is  not,  a  railroad  company 
incorporated  under  the  laws  of  Alabama,  known  as  the 
"Western  Railway  of  Alabama  Company."  Corporations 
are  entities — artificial  persons — capable  of  suing  and  being 
sued,  and,  like  natural  persons,  have  names  by  which  they 
are  known.  When  they  are  parties  to  litigation,  they  should 
be  designated  by  their  corporate  name ;  but  a  slight  departure 
would  be  immaterial,  provided  they  would  be  readily  recog- 
nized by  the  name  used. 

The  departure  in  this  case  is  so  radical — a  substitution  of 
an  Alabama  corporation,  having  an  expressed  name,  for  a 
Georgia  corporation,  having  another  and  distinctly  different 
name — ^that  we  feel  bound  to  hold  that  it  is  a  change  of  the 
sole  party  defendant.  This  can  not  be  done,  as  our  decisions 
have  uniformly  held. —  Western  R,  R,  Co.  v.  Davis^  66  Ala 
578;  Davis  Avenue  R,  R.  Co.  v.  Mallon,  57  Ala.  168; 
'Laird  v.  Moore,  27  Ala.  326.  The  motion  to  strike  the 
amended  complaint  from  the  file  should  have  been  granted. 

There  are  probably  other  errors  in  the  record,  but  we 
need  not  consider  them.  The  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  remanded. 

1^94  280 
"89  376 
104    506 

il^Ji  Jones  4^.  Cincinnati,  Selma  &  Mobile 

l^^l  Railroad  Co. 

1 19~376     ■ 

1144  617,  Action  against  Railroad  Company,  for  Loss  of  Ooods. 

1.  LiaMlity  of  railroad  company ^  as  common  carrier,  for  loss  of  goods 
consigned  to  place  beyond  terminus  qf  its  road. — When  a  railroad  company 
gives  a  bill  of  lading  for  goods  received  for  transportation,  to  be  deliv- 
ered at  a  place  beyond  the  terminus  of  its  own  road,  it  is  bound  to  de- 
liver them  safely  at  their  ultimate  destination,  and  is  liable  for  their 
loss  at  any  point  on  the  route ;  but  it  may,  by  express  agreement,  or 
stipulation  in  the  bill  of  lading,  limit  its  liability  to  loss  or  injury  suf- 
fered on  its  own  line. 

2.  Same;  inability  of  consignor  to  read,  as  affecting  special  stiptdation 
in  bill  of  lading. — An  express  stipulation  in  a  bill  of  lading,  limiting  the 
carrier's  liability  to  loss  or  injury  suffered  on  his  own  road,  is  binding 
on  the  consignor  notwithstanding  his  ignorance  and  inability  to  read, 
when  it  is  not  shown  that  the  carrier  was  informed  of  such  igDorance| 
gr  asked  to  read  and  explain  the  bill  of  lading. 
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Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  John  Moobe. 

This  action  was  brought  by  Jim  Jones  against  the  ap- 
pellee, as  a  common  carrier,  to  recover  damages  for  the  loss 
of  a  package  or  bundle  of  goods,  containing  blankets,  &c., 
which  was  delivered  to  the  defendant  at  Greensboro,  for 
transportation  to  Birmingham,  and  safe  delivery  there  to 
plaintiff;  and  was  commenced  in  a  justice's  court,  on  the 
13th  February,  1889.  On  appeal  to  the  Circuit  Court,  that 
court  charged  the  jury,  on  the  evidence  adduced,  that  they 
must  find  for  the  defendant  The  plaintiff  excepted  to  this 
charge,  and  here  assigns  it  as  error. 

Coleman  &  Coleman,  for  appellant.     (No  brief.) 

Harbison  &  Liqon,  contra,  cited  M.  &  W,  P.  Jiailroad  Co. 
V.  Moore,  51  Ala.  394;  Steele  &  Burgess  v.  Toumsend,  37  Ala. 
247 ;  Hawkins  v,  Hudson,  45  Ala.  482 ;  Ooetter  v.  Pickett, 
61  Ala.  387;  Dawson  v.  fiurrus,  73  Ala.  111\  Railroad  Co. 
V  Meyer,  78  Ala.  597. 

STONE,  C.  J. — This  case  comes  before  us  on  uncontro- 
verted  facts.  The  appellant  delivered  to  the  appellee  rail- 
way company,  at  Greensboro,  Ala.,  two  boxes  and  one  bundle 
of  household  goods,  and  received  therefor  a  bill  of  lading, 
signed  by  the  defendant's  depot-agent,  describing  the  pack- 
ages, and  stating  they  were  consigned  to  Jim  Jones,  at  Bir- 
mingham, Ala.,  "to  be  transported  by  the  Cincinnati,  Selma 
&  Mobile  Railway  Company,  and  connecting  rail,  water,  or 
other  carriers,  until  they  reach  the  station  or  whwi  nearest 
to  ultimate  destination."  The  bill  of  lading  contains  the 
following  clause:  "It  is  mutually  agreed,  in  consideration 
of  the  rates  herein  guaranteed,  that  the  liability  of  each  car- 
rier, as  to  goods  destined  beyond  its  own  route,  shall  be  ter- 
minated by  proper  delivery  of  them  to  the  next  succeeding 
carrier." 

The  defendant  railway  company's  line  did  not  extend  to 
Birmingham,  but  terminated  at  Akron,  a  station  on  the  line 
of  the  Alabama  Great  Southern  Railroad  Company.  Freight 
shipped  to  Birmingham  from  Greensboro,  by  defendant's 
line,  passed,  at  Akron,  from  its  line  to  that  of  the  Alabama 
Great  Southern,  as  the  connecting  railway  to  Birmingham. 
It  is  adipitted  that  the  freight  reached  Akron  in  safety,  and 
was  there  delivered  to  the  Alabama  Great  Southern  Bail- 
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road  Company,  to  be  transported  to  Birmingham.  It  never 
reached  the  latter  place,  and  was  lost  to  plaintiff. 

Muschamp  v.  Railroad,  8  Mees.  &  Wels.  421,  is  a  leading 
case  on  one  feature  of  the  question  presented  by  this  record. 
We  followed  that  case  in  Mobile  &  Oir.  R.  R.  Co.  v.  Cope- 
land,  63  Ala.  219.  Our  ruling  was,  that  when  a  railroad 
company  gives  a  bill  of  lading  for  goods  to  be  delivered  be- 
yond its  own  route,  and  does  not,  by  express  agreement, 
limit  its  liability  to  loss  or  injury  suffered  on  its  own  line,  it 
thereby  binds  itself  for  the  safe  delivery  of  the  goods  at 
their  ultimate  destination,  whether  the  injury  or  loss  was 
suffered  on  its  own  line,  or  on  that  of  another  connecting 
one.  And  that  may  be  regarded  as  the  general  doctrine  on 
the  subject,  whenever  there  is  no  agreement  which  varies  the 
rule. 

It  has  con>e  to  be  customary,  however,  for  railroads,  when 
goods  are  received  for  transportation,  which  must  pass  over 
two  or  more  connecting  roads  before  reaching  the  place  to 
which  they  are  consigned,  to  insert  a  clause  similar  to  the 
one  found  in  the  bill  of  lading  before  us — that  is,  a  clause 
which  limits  the  liability  of  each  connecting  road  to  loss  or 
injury  suffered  while  on  its  line,  and  until  the  goods  are 
safely  delivered  to  the  next  connecting  line.  And  we  have 
held  that,  when  a  bill  of  lading  containing  such  clause  is 
tendered  to  the  shipper  at  the  time  he  offers  his  goods  for 
shipment,  and  is  accepted  by  him,  and  the  goods  shipped, 
this  is  a  legitimate  limitation  on  the  measure  of  the  carrier's 
liability,  and  becomes  a  part  of  the  contract,  binding  on 
each  of  the  contracting  parties. — Ala.  Or.  So.  R.  R.  Co.  v. 
Thomas,  83  Ala.  343.  And  the  following  authorities  assert 
a  similar  principle:  Steele  v.  Taionsend,  37  Ala.  247;  M. 
&  W.  R.  R.  Co.  V.  Moore,  51  Ala.  394;  M.  &  E.  Railway 
Co.  V.  Culver,  75  Ala.  587;  Ala.  Or.  So.  R.  R.  Co.  v.  ML 
Vernon  Co.,  84  Ala.  173;  L.  &  N.  R.  R.  Co.  v.  Sherrod, 
84  Ala.  178;  Cen.  R.  R.  Co.  v.  Smitha,  85  Ala.  47. 

The  principle  announced  in  M.  &  O.  R.  R.  Co.  v.  Cope- 
land,  supra,  together  with  the  right  to  limit  the  liability  as 
declared  in  Ala.  Or.  So.  R.  R.  Co.  v.  Thomas,  supra,  may 
be  declared  to  be  the  general  doctrine  in  the  United  States, 
except  in  a  few  States  which  prohibit  the  limitation  by 
statute. — Hutchinson  on  Carriers,  §§  151  to  154,  inclusive; 
note  to  Cole  v.  Ooodwin,  32  Amer.  Dec.  495  to  507 ;  note 
F.  &  M,  Bank  v.  Champ.  Trans.  Co.,  56  Amer.  Dec.  84;  22. 
M.  Co.  V.  Lockwood,  17  Wall.  357 ;  Nutting  v.  Conn.  Riv.  B, 
Vol.  lzzzjz. 
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J?.  Ot>.,  1  Gray,  502;  Darling  v.  Railroad  Co,,  11  Allen, 
295;  Pack  v.  Taylor,  35  Ark.  402;  Earnest  v.  Express  Co., 
1  Woods,  573;  Stewart  v.  Terre  Haute  &  L  E.  Co,, 
1  McCreary,  312. 

It  is  contended  for  appellant,  that  the  principle  declared 
in  Thomas^  Case  should  not  be  applied  to  this,  because  he 
could  not  read,  and  therefore  did  not  know  the  limiting 
clause  was  in  the  bill  of  lading.  In  Darns  v.  Willan, 
1  Starkie's  Bep,  279,  an  attempt  had  been  made  to  limit  a 
carrier's  liability,  by  notice  posted.  All  the  authorities 
agree,  to  constitute  notice  thus  given  an  element  of  a  con- 
tract afterwards  made,  it  must  be  shown  that  the  notice  was 
brought  to  the  knowledge  of  the  party  sought  to  be  affected 
by  it.  Davis  could  not  read,  and  the  posting  was  held  not 
to  amount  to  notice  as  to  him.  In  Camden  &  Amboy  R.  R. 
Co.  V.  Baldauf,  16  Penn.  Si  67,  the  same  doctrine  was 
asserted.  Those  cases  went  off  on  the  question  of  notice, 
and  it  was  held  that  actual  notice  was  necessary.  In  this 
case,  the  limitation  of  liability  was  and  is  an  element,  a 
stipulation  of  the  contract  itself.  We  hold  the  plaintiff 
bound  by  the  stipulation.  If  it  is  a  hardship  on  him,  we 
think  to  hold  otherwise  would  tend  to  very  bad  and  embar- 
rassing general  results.  If  the  plaintiff  could  not  read,  he 
should  have  informed  the  agent,  and  asked  an  explanation 
of  the  terms  of  the  bill  of  lading.  Better  that  he  should 
suffer  an  individual  loss,  than  to  declare  a  rule,  the  evil  con- 
sequences of  which  can  not  be  well  foreseen. — Ooetier  v. 
Pickett,  61  Ala.  387;  Dawson  v.  Burrus,  73  Ala.  Ill;  Orax)e 
V.  Adams,  100  Mass.  505 ;  Wheeler,  Carriers,  22-3. 

The  case  of  L.  &  N.  R.  R.  Co.  v.  Meyer,  78  Ala.  597, 
stands  on  its  own  peculiar  principles,  and  is  distinguishable 
from  this. 

Affirmed. 


Thorn  &  Gorrie  v.  Roman. 

Action  on  Common  Connt,  for  Work  and  Labor  Done. 

1.  Implied  promise  to  pay  for  work  and  labor. — A  promise  by  de- 
fendant to  pay  for  work  done  by  plaintiffs  in  building  an  extra  founda- 
tion wall,  and  putting  up  a  stud  partition,  to  strengthen  an  old  wall  in 
A  store-house  belonging  to  him,  can  not  be  inferred  by  the  jury  from 
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proof  of  these  facts :  that  defendant  had  leased  his  two  adjoining  store- 
hoases  to  a  third  person,  for  a  term  of  years ;  that  the  lessee  agreed,  in 
part  payment  of  rent,  to  pull  down  and  reconstruct  the  buildings  at  his 
own  expense,  and  afterwards  employed  plaintiffs  to  do  the  necessary 
work,  according  to  specifications  turnished  by  an  architect;  that  during 
the  progress  of  the  work,  according  to  the  specifications,  it  became  nec- 
essary to  insert  supporting  joists  in  a  wall  left  standing,  but  defendant 
objected  to  this,  on  the  ground  that  the  wall  would  thereby  be  weakened 
and  rendered  unsafe,  and  suggested  to  the  lessee's  agent,  who  was 
superintending  the  work  in  the  absence  of  his  principal,  that  the  mat- 
ter be  referred  to  another  architect,  **to  say  what  would  be  a  safe  way 
to  have  the  work  done'';  and  that  the  work  was  afterwards  done  by 
plaintiffs  as  suggested  by  th^  architect  so  called  in. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  P.  Hubbard. 

A.  A.  Wiley,  for  appellants. 

Tompkins  &  Troy,  contra. 

SOMERVILLE,  J.— The  suit  is  for  work  and  labor 
alleged  to  have  been  done  by  plaintiffs,  at  the  defendant's 
request,  in  building  an  extra  foundation  wall,  and  putting 
up  a  stud  partition,  to  strengthen  an  old  wall  of  a  store-house 
in  the  city  of  Montgomery,  owned  by  the  defendant  There 
is  no  controversy  as  to  the  fact,  that  the  work  was  done  by 
the  plaintiffsj  nor  that  it  was  worth  the  amount  charged. 
The  only  issue  is,  whether  it  was  done  at  the  request  of  the 
defendant,  expressed  or  implied.  If  there  was  no  evidence 
from  which  a  jury  could  infer  such  a  request,  or  implied 
promise  by  defendant  to  pay  for  the  work,  the  charge  of  the 
trial  court,  instructing  the  jury  to  find  for  the  defendant,  is 
free  from  error. 

The  whole  case  is  this:  The  defendant  owned  two  store- 
houses. He  leased  them  to  one  Pollak  for  a  term  of  five 
years,  who,  as  lessee,  agreed  to  pull  down  and  reconstmct 
the  buildings  at  his  own  expense,  by  way  of  part  compen- 
sation for  rent.  Pollak  made  a  contract  with  the  plaintiffs 
to  do  this  work,  and  it  was  reduced  to  writing.  According 
to  the  plan  and  specifications  of  the  architect,  it  was  neces- 
sary to  put  certain  joists  in  the  wall  left  standing  on  the 
south  side.  The  defendant,  Eoman,  being  advised  by  an 
architect,  that  this  would  render  the  wall  unsafe  by  we^^en- 
ing  it,  objected  to  the  insertion  of  these  joists  on  this  ground, 
and  stopped  the  prosecution  of  the  work.  The  defendant, 
thereupon,  suggested  to  one  Clapp,  who  was  superintending 
the  work  for  Pollak,  with  the  view  of  seeing  that  it  was 

Vol.  lxzxiz. 
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properly  done,  that  the  matter  be  referred  to  one  Anderson, 
an  architect,  "to  say  what  would  be  a  safe  way  to  have  the 
work  done."  The  referee  suggested  the  extra-foundation 
and  stud  partition  which  was  afterwards  adopted  by  the 
plaintiffs.  Clapp  agreed  to  this  in  behalf  of  Pollak,  who  was 
absent  at  the  time  from  the  city ;  but  he  testifies  that  he  was 
without  authority  to  bind  his  principal.  The  defendant, 
being  advised,  made  no  objection  to  the  adoption  of  this 
change. 

We  see  nothing  in  these  facts  which  would  authorize  the 
inference  by  a  jury  of  any  promise  by  Roman  to  pay  for  this 
work.  The  premises  for  the  period  of  the  lease  belonged  to 
Pollak,  not  to  him.  The  plaintiffs  made  their  contract  to 
build  with  Pollak.  They  credited  him  for  the  agreed  price 
of  the  stores.  They  neither  contracted  with,  nor  had  any 
right  to  expect  anything  from  the  defendant,  as  pay  for  such 
work.  No  promise  to  pay  for  the  extra  work  certainly  can 
be  inferred  from  the  objection  interposed  by  defendant  to  the 
insertion  of  the  joists  in  the  wall.  If  this  injured  the  wall, 
or  weakened  it,  he  had  a  right  to  object.  The  only  matter 
referred  to  Anderson  for  arbitration  w&s  whether  this  objec- 
was  well  founded,  and  if  so,  what  would  be  a  safe  way  to 
have  the  work  done.  This  necessarily  implied  that  Pollak, 
not  the  defendant  Boman,  was  to  be  looked  to  as  responsible 
for  the  work.  And  the  evidence  shows  that  Pollak,  or  his 
agent  Clapp,  did  pay  as  much  as  one  hundred  and  thirty 
dollars  of  the  amount,  for  which  the  plaintiffs  gave  credit. 

The  charge  of  the  court  was  free  from  error,  and  the 
judgment  is  affirmed. 


Connell  v.  Cole. 

Bill  in  Equity  for  Sale  of  Land  for  Equitable  Dimsion,         \^  ^| 

1.  Conveyance  in  trust  for  donor  and  her  children,  with  power  in 
trustee  to  sell  after  her  death,  and  distribute  proceeds  equally  among  sur- 
viving children;  estate  of  trustee,  and  interest  of  children, — Where  a  widow,  . 
being  entitled  to  dower  in  a  tract  of  land  which  bad  been  sold  and  con- 
veyed by  her  husband  during  coverture,  and  having  obtained  a  decree 
in  chancery  establishing  her  right,  and  charging  an  annuity  in  her  favor 
on  the  land  for  the  value  of  her  interest,  released  and  relinquished  all 
her  interest  in  the  land  and  under  the  decree  to  the  purchaser,  in  con- 
sideration of  his  conveyance  of  a  particular  portion  of  the  land  to  a 
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trustee,  his  heirs  and  assigns,  in  trust  that  he  shall  permit  her  to  use, 
occupy  and  enjoy  the  premises  during  her  life,  free  of  all  rent  or  charges ; 
that  after  her  death,  he  or  his  successor  as  trustee  shall  have  the  right 
and  power  to  permit  her  children  to  use  and  occupy  the  premises  so 
long  as  he  thmks  proper,  and,  whenever  in  his  judgment  he  thinks 
best,  he  may  sell  and  convey  the  property  on  such  terms  as  he  chooses, 
and  shall  divide  the  proceeds  of  sale  equally  "among  all  the  children 
who  may  then  be  living,  and  their  receipts  shall  be  a  full  discbarge  of 
him  as  such  trustee:  Held,  (1)  that  the  deed  did  not  create  a  naked 
trust,  but  imposed  on  the  trustee  active  and  subptantial  duties ;  (2)  that 
the  trust  did  not  cease  on  the  death  of  the  trustee  during  the  life  of  the 
mother,  nor  by  the  failure  to  appoint  another  in  his  stead ;  (3)  that  the 
children,  living  at  the  date  of  the  oonveyance,  took  no  vested  interest  or 
estate  under  it ;  (4)  and  that  on  the  death  of  the  widow,  leaving  only 
one  child  surviving  her,  that  child  took  the  entire  estate,  to  the  exclu- 
sion of  a  child  of  a  deceased  child. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  1st  May,  1889,  by 
James  S.  Cole,  an  infant,  who  was  a  grandson  of  Mrs. 
Frances  D.  Sheppard,  deceased,  against  Mrs.  Elizabeth  C 
Connell,  who  was  the  sole  surviving  child  of  Mrs.  Sheppard; 
and  sought  to  establish  the  rights  of  the  complainant,  as 
tenant  in  common  with  the  defendant,  in  and  to  a  house  and 
lot  of  which  the  latter  was  in.  possession,  and  to  have  it  sold 
for  equitable  division  or  distribution  between  them.  Both 
of  the  parties  claimed  under  a  deed  dated  August  6,  1860, 
by  which  H.  W.  Broadnax  and  wife  conveyed  the  property 
to  M.  G.  Anderson,  as  trustee,  for  the  use  and  benefit  of 
Mrs.  Sheppard  and  her  children,  then  five  in  number.  The 
provisions  of  this  deed,  and  also  the  provisions  of  another 
deed,  which  formed  part  of  its  consideration,  and  which  was 
executed  to  said  Broadnax  by  Mrs.  Sheppard,  are  stated  in 
the  opinion  of  the  court.  The  bill  alleged  that  Anderson, 
the  trustee,  "never  asserted  any  rights  under  said  deed,  and 
removed  from  the  State  many  years  ago,  and  died  about 
twenty  years  since^^ ;  that  no  trustee  was  ever  appointed  in 
his  stead,  and  that  Mrs.  Sheppard  died  in  January,  1889. 

The  defendant  demurred  to  the  bill  for  want  of  equity,  on 
the  ground  that  the  complainant  had  no  interest  in  the  prop- 
erty under  the  deed  from  Broadnax.  The  chancellor  over- 
ruled the  demurrer,  and  his  decree  is  here  assigned  as  error. 

Judge  &  DeGraffenreid,  for  appellant,  cited  Thompson 
V,    Ludmgton,  104   Mass.   193;   2  Washb.  Real  Property, 
510,  §  18;  lb.  665,  §  31;  1  Lewin  on  Trusts,  600,  §  1;  lb. 
613,  §2;/ 6.  216,  §1. 
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Greene  B.  MoBLEY,  contra,  cited  68  Me.  133;  34  Ala. 
409,  386;  51  Ala.  574;  64  Ala.  50;  65  Ala.  134;  69  Ala. 
34;  71  Ala.  223;  78  Ala.  533;  4  L.  0.  Real  Property,  Bndd 
&  S.,  26,  65;  42  N.  J.  Eq.  127;  16  lb,  478;  24  lb.  232; 
Hill  V.  Jones,  65  Ala.  214;  You7ig  v.  Young,  97  N.  C.  132; 
69  N.  Y.  1;  2  Washb.  R.  P.  547;  Perry  on  Trusts,  §§  250, 
258;  3  Jarm.  Wills,  330. 

CLOPTON,  J. — By  an  indenture,  entered  into  August 
6,  1860,  between  Henry  W.  Broadnax  and  wife  on  the  one 
part,  and  Mason  G.  Anderson  for  the  use  and  benefit  of 
Fi'ances  D.  Sheppard  and  her  children,  of  the  other  part, 
the  former,  in  consideration  of  a  note  given  by  the  latter  for 
twenty-one  hundred  dollars,  and  Mrs.  Sheppard's  relinquish- 
ment of  all  her  right  of  dower,  and  a  claim  to  an  annuity  and 
rent  decreed  to  her  by  the  Chancery  Couii;,  bargained,  sold 
and  conveyed  to  Anderson  the  lot  of  land  in  controversy,  "to 
have  and  to  hold  said  lot,  with  all  the  improvements  thereon, 
unto  him,  the  said  M.  G.  Anderson,  his  heirs  and  assigns 
forever,  in  trust  nevertheless:  the  said  Anderson,  as  her 
trustee,  shall  permit  the  said  Frances  D.  Sheppard  to  use, 
occupy  and  enjoy,  free  of  all  rent  or  charges,  the  said  houses 
and  lot,  for  and  during  her  natural  life-time ;  and  then,  after 
her  death,  that  the  said  Anderson,  or  his  successor,  as  her 
trustee,  shall  have  the  right  and  power  to  permit  the  chil- 
dren of  the  said  Frances  B.  to  use  and  occupy  the  premises 
so  long  cfs  he  thinks  proper,  and,  whenever  in  his  judgment 
he  thinks  best,  he  may  sell  and  convey  the  said  lot  (at  pub- 
lic sale),  on  such  terms  as  he  chooses;  and  the  proceeds  of 
the  sale  therefor  he  shall  divide  equally  among  all  the  chil- 
dren of  the  said  Frances  D.  who  may  be  then  living,  and 
their  receipts  shall  be  a  full  discharge  to  him  as  such 
trustee." 

Cotemporaneously  with  the  execution  of  this  indenture, 
Mrs.  Sheppard  made  a  conveyance  of  other  land  to  Broadnax, 
which  recites,  "whereas,  the  said  Henry  W.  Broadnax  and 
his  wife,  by  deed  bearing  even  date  herewith,  have,  in  con- 
sideration of  this  relinquishment  [her  dower  and  annuity] 
by  the  said  Frances  D.  Sheppard,  as  well  as  for  the  other 
considerations  therein  named,  conveyed  to  one  Mason. G. 
Anderson,  for  the  use  of  the  said  Frances  D.  and  her  chil- 
dren, a  part  of  the  land  and  premises  out  of  which  dower 
has  been  allotted  to  her  as  aforesaid."  At  the  time  of  the 
execution  of  the  deed,  Mrs.  Sheppard  had  five  living  chil- 


Digitized  by  CjOOQ IC 


384  SXJPEBME  COURT  [Nov.  Term, 

[Oonnell  v.  Cole.] 
dren,  four  of  whom  died  during  her  life-time,  appellant 
being  the  only  surviving  child.  Appellee  is  the  only  child 
of  one  of  *ho8e  who  died,  the  others  having  left  no  de- 
scendants. Mrs.  Sheppard  died  in  January,  1889,  and 
Anderson,  the  trustee,  died  about  twenty  years  before  the 
filing  of  the  bill.  Appellee  invokes  by  the  bill  the  inter- 
vention of  the  court,  to  sell  the  property  and  distribute  the 
proceeds  among  those  entitled  thereto  under  the  trust  deed, 
claiming  that  he  is  entitled  to  share  equally  with  appellant 
in  the  distribution  of  the  trust  fund.  The  bill  proceeds  on 
the  hypothesis,  that  the  objects  of  the  trust  have  been 
accomplished,  and  that  complainant  and  defendant  are 
tenants  in  common,  each  entitled  to  a  moiety. 

Before  approaching  the  main  inquiries,  it  is  proper  to 
consider  the  insistence  of  the  complainant,  that  the  trust  is  a 
naked  trust,  and  that  the  legal  and  equitable  estates  are 
united  in  the  cesiuis  que  iriisi  by  the  operation  of  the  statute 
of  uses,  and  that  the  power  of  sale  is  a  mere  discretionary 
power,  the  execution  of  which  will  not  be  compelled  by  the 
court.  A  bare  trust  is  where  the  trustee  is  the  mere  depos- 
itory of  the  naked  title,  charged  with  no  duty,  and  without 
power  to  take  possession,  or  manage,  or  exercise  any  control 
over  the  property. — Tindall  v.  Drake,  51  Ala.  576;  You  v. 
FlinUy  34  Ala.  409.  By  the  deed,  the  trustee  is  charged 
with  the  performance  of  active  and  substantial  duties  in 
respect  to  the  trust  property,  for  the  benefit  of  third  persons, 
with  its  control  and  management,  and  sale  after  the  death 
of  Mrs.  Sheppard,  and  the  distribution  of  the  proceeds  among 
those  entitled.  Mr.  Pomeroy  names  as  one  of  the  most 
frequent  and  important  of  active  trusts,  "where  the  primary 
object  is  to  sell  and  dispose  of  the  entire  property  in  some 
manner,  and  to  use  the  proceeds  for  some  ulterior  purposes. '^ 
2  Pom.  Eq.  Jur.  §§  991-992.  In  the  case  of  active  trusts, 
the  title  of  the  trustee  continues  so  long  as  it  is  necessary  to 
support  the  equitable  title  of  the  cestui  que  trust,  or  until 
its  objects  are  accomplished  and  the  trust  executed. — Peake 
V.  Yeldell,  17  Ala.  636;  Jones  v,  Reese,  65  Ala.  184.  The 
objects  of  the  present  trust  are  not  accomplished,  until  there 
is  a  sale  of  the  property  and  a  distribution  of  the  proceeds. 

Whether  a  power  of  sale  is  discretionary  or  imperative, 
depends  upon  the  intention  of  the  donor,  which  must  be  de- 
termined &om  the  instrument  with  reference  to  the  attendant 
circumstances.  Construing  the  two  deeds  as  parts  of  one 
and  the  same  transaction,  Mrs.  Sheppard  may  be  regarded 
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as  the  real  donor,  Broadnax  being  the  mere  instrument 
through  whom  the  gift  was  made.  The  deed  Tests  in  her  a 
beneficial  interest  in  the  property — its  use,  occupation  and 
enjoyment — during  her  life  only,  a  life-estate ;  and  as  no 
disposition  of  the  property  after  her  death  is  made,  other 
than  its  sale  and  the  distribution  of  the  fund,  it  is  clear 
that  the  intention  was  to  create  a  trust — to  provide  and  dis- 
tribute the  fund.  This  is  made  more  manifest  by  the  pro- 
vision for  a  successor  in  the  trust.  The  trust  to  distribute 
can  not  be  executed  without  first  executing  the  power  of 
sale ;  it  is  therefore  a  power  coupled  with  a  trust.  As  the 
purposes  of  the  deed  can  not  be  accomplished  without  the 
exercise  of  the  power,  it  becomes  imperative,  and  the  donee 
is  bound  to  exercise  it  in  a  reasonable  time. — Peters  v. 
Lewis,  18  Ch.  Div.  429.  The  trust  being  created  for  the 
benefit  of  the  surviving  children,  the  court,  having  regard 
for  their  rights,  will  not  allow  the  trust  to  fail,  and  their  in- 
terests to  suffer  or  be  disappointed,  because  of  the  failure  or 
death  of  the  donee,  but  will  compel  its  execution,  or,  in  case 
of  his  death,  execute  it,  or  appoint  a  trustee  to  do  so. — Leeds 
V.  Wakefield,  10  Gray,  514;  Broion  v,  Higgs,  18  Ves.  574; 
1  Perry  on  Trusts,  §  248. 

A  material  inquiry  is,  whether  the  children  of  Mrs.  Shep- 
pard  take  directly  by  the  form  of  the  gift,  or  through  the 
medium  of  the  power.  Complainant's  counsel  contend,  that 
the  deed,  upon  its  execution,  vested  a  remainder  in  the  chil- 
dren then  living,  subject  to  be  divested  by  the  exercise  of 
the  power  of  sale.  This  contention  is  founded  on  the  em- 
ployment in  both  deeds  of  the  expression  "for  the  use  and 
benefit  of  Mrs.  Frances  D.  Sheppard  and  her  children."  As 
a  general  rule,  when  a  deed  conveys  property  to  a  trustee, 
for  the  use  and  benefit  of  a  mother  and  her  children,  she 
having  children  living,  a  gift  in  presenti  is  imported,  and  an 
interest  in  the  property  vests  immediately  in  all  the  bene- 
ficiaries. This  is  the  effect  where  the  words  are  used  in  the 
granting  part,  or  habendum  of  the  deed.  The  rule  does  not 
apply  when  the  words  are  used  as  descriptive  of  the  capacity 
in  which  the  ^antee  takes,  and  the  deed  defines  and  limits 
the  use  and  benefit  to  particular  members  of  the  class.  It 
may  be,  if  the  deed  contained  only  the  premises  and  a  gen- 
eral habendum  clause,  without  declaring  special  uses  and 
trusts,  that  the  recital  that  the  indenture  was  entered  into 
by  Anderson  for  the  use  and  benefit  of  Mrs.  Sheppard  and 
her  children,  would  indicate  an  intent  that  an  estate  should 
vest  in  the  children. — McBrayer  v,  Carriker,  64  Ala,  50, 
25 
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In  Lambert  v.  Thwaites,  2  Eq.  L.  R.  150,  it  was  held, 
that  a  post-nuptial  settlement,  by  which  property  was  con- 
veyed to  trustees,  upon  trusts  to  pay  the  rents  to  W.  and 
his  wife  during  their  lives,  and  after  the  death  of  the  sur- 
vivor, upon  trust  to  sell  and  divide  the  proceeds  amongst  all 
and  every  one  of  the  children  of  W.,  in  such  shares  and 
proportions  as  he  should  by  will  appoint,  was  a  direct  gift 
to  all  of  the  children  living  at  the  date  of  the  settlement, 
and  that  the  property  was  vested  in  them,  liable  to  be 
divested  by  the  execution  of  the  power.  In  that  case,  all 
the  children  were  entitled  to  share  by  the  terms  of  the  gift, 
the  proportions  only  to  be  appointed  by  W.  In  this  case, 
those  only  who  were  living  at  the  time  fixed  by  the  instru- 
ment for  the  distribution  of  the  proceeds  of  the  sale  are 
entitled  to  take.  The  deed  conveys  the  legal  estate  to 
Anderson  and  his  heirs.  The  general  grant  is  followed  by 
an  habendum,  declaring  the  special  trusts  upon  which  it 
was  granted,  thus  limiting  and  defining  the  estate  it  was 
intended  to  grant.  This  is  the  proper  office  of  the  habendum, 
and  there  is  no  repugnancy  between  it  and  the  granting 
part  in  respect  to  the  estate  which  the  grantee  is  to  take 
in  the  property.  The  children  could  use  and  occupy  it, 
after  the  death  of  Mrs.  Sheppard,  only  by  permission  of  the 
trustee,  and  only  so  long  as  he  thought  proper.  Power 
was  conferred  upon  him  to  sell  and  convey  the  property  ■. 
whenever  he  deemed  best.  There  are  no  operative  words  to 
give  effect  to  a  limitation  over,  by  which  any  interest  or 
estate  in  the  property  itself  could  vest  in  the  children.  The 
exercise  of  the  power  of  sale  is  a  condition  precedent  to  its 
actual  enjoyment  by  them,  or  any  of  them,  other  than  a 
permissive  enjoyment.  If  any  of  them  took  a  beneficiary 
interest  by  way  of  gift,  they  were  those  only  who  were  living 
either  at  the  death  of  Mrs.  Sheppard,  or  at  the  time  of  a 
sale  under  the  power.  It  follows  that  the  children  took  no 
vested  interest  in  the  property  directly  by  the  form  of  the 
gift.— 2  Lewin  on  Trusts,  838. 

Having  ascertained  that  the  trust  is  an  active  trust,  the 
power  of  sale  imperative,  and  that  the  interest  of  the  chil- 
dren is  transmitted  through  the  medium  of  the  power,  the 
remaining  question  is,  among  whom  would  the  court,  in  exe- 
uting  the  trust,  distribute  the  fund?  If  the  instrument 
itself  gives  the  property  upon  trust  for  a  specified  class  of 
persons  as  the  trustee  shall  appoint  or  select,  and  the  donor 
fixes  no  rule  by  which  the  discretion  is  to  be  governed,  all 
Vol.  lzzzix. 
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the  members  of  the  class  take  a  vested  interest  by  the  gift, 
subject  to  be  divested  by  the  exercise  of  the  power,  and  on 
its  failure  all  of  them  are  entitled  to  take.  This  is  also  the 
rule  declared  by  the  statute,  which  provides:  "If  the  trustee 
of  a  power,  witji  the  right  of  selection,  dies,  leaving  the 
power  unexecuted,  its  execution  may  be  depreed  in  equity 
for  the  equal  benefit  of  all  the  persons  designated  as  the 
objects  of  the  trust" — Code,  §  1860.  But,  even  when  the 
power  of  appointment  or  selection  is  discretionary,  if  the 
donor  prescribes  a  rule  by  which  the  appointment  or  selec- 
tion is  to  be  governed,  the  court  will  put  itself  in  the  posi- 
tion of  the  trustee,  and  substitute  its  own  judgment  for  his. 
1  Perry  on  Trusts,  §  255;  2  Lewin  on  Trusts,  836.  The 
principle  is,  that  when  the  donor  lays  down  a  rule,  the  court 
will  observe  it  in  executing  the  trust,  if  practicable.  In  the 
deed  under  conaideration,  no  discretion  is  conferred  on  the 
trustee.  The  instrument  itself  lays  down  a  fixed  and  definite 
rule  to  govern  the  distribution  of  the  fund — "and  the  pro- 
ceeds of  the  sale  therefor  he  shall  divide  equally  amongst 
all  the  children  of  the  said  Frances  D.  who  may  be  then 
living,  and  their  receipts  shall  be  a  full  discharge  to  him 
as  such  trustee."  Only  the  objects  of  the  power  are 
entitled  to  equally  participate,  and  those  only  are  objects  of 
the  power  in  whose  favor  it  could  at  any  time  have  been 
':- exercised. 

The  power  to  sell  could  not  have  been  executed  during 
the  life-time  of  Mrs.  Sheppard.  The  children,  who  pre- 
deceased her,  could  not  by  any  possibility  have  taken  any 
benefit  under  it;  and  "none  can  take  by  implication,  who 
could  not  have  taken  under  an  execution  of  the  power." 
Winn  V.  Fenwick^  11  Beavan,  438;  2  Lewin  on  Trusts, 
§  412.  The  result  is,  that  complainant  is  not  entitled  to 
participate  in  the  distribution  of  the  trust  fund. 

Decree  reversed,  and  decree  here  rendered  sustaining  the 
demurrer,  and  dismissing  the  bill. 

Beversed  and  rendered. 
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Patterson  &  Co.  v.  Jones. 

statutory  Detinue  for  Mule, 

1.  Froof  of  registered  conveyance, — ^The  statute  which  makes  "con- 
veyances of  property/'  duly  acknowledged  or  proved,  and  recorded 
within  twelve  months  from  date,  admissible  as  evidence  without 
further  proof  of  execution  (Code,  ^  1798),  applies  to  a  mortgage  of  per- 
sonalty. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  the  appellants,  suing  as  part- 
ners, against  J.  Paul  Jones,  to  recover  a  mule,  with  dam- 
ages for  its  detention;  and  was  commenced  on  the  19th 
April,  1889.  The  defendant  pleaded  non  detinet,  and  issue 
was  joined  on  that  plea.  On  the  trial,  as  the  bill  of  excep- 
tions shows,  the  plaintiffs  claimed  the  mule  under  a  mort- 
gage for  advances  executed  to  them  by  one  Daniel  Edge, 
which  was  dated  February  4th,  1887,  proved  by  one  of  the 
subscribing  witnesses,  before  a  justice  of  the  peace,  on  the 
17th  February,  and  duly  filed  for  record  and  recorded  on 
the  19th  February,  1887.  The  plaintiffs  produced  the  mort- 
gage, and  offered  it  in  evidence,  with  the  indorsements 
showing  its  proof  and  registration ;  but  the  court  excluded 
it,  on  objection  by  the  defendant,  unless  proof  of  its  execu- 
tion was  made.  The  plaintiff  excepted  to  this  ruling,  and 
thereupon  took  a  non-suit;  which  they  here  move  to  set 
aside,  assigning  as  error  the  exclusion  of  the  mortgage  as 
evidence. 

J.  N.  Miller,  for  appellants. 

Jones  &  Jones,  contra^  cited  4  Amer.  &  Eng.  Encyc 
Law,  132;  21  Barb.  551;  29  Conn.  356;  Askew  v.  Steiner, 
76  Ala.  218;  Dudley  v,  Sumner,  5  Mass.  488;  1  Bouv.  Law 
Die,  Conveyance. 

MoCLELLAN,  J. — The  sole  question  presented  for  our 
consideration  on  this  appeal  is,  whether  a  mortgage  of  per- 
sonalty is  a  ''conveyance  of  property,"  within  the  meaning 
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of  section  1798,  Code  of  1886,  and  as  such  entitled,  when 
acknowledged  or  proved  according  to  law,  and  recorded 
within  twelve  months  from  its  date,  to  be  received  in  evidence 
without  further  proof  of  execution. 

The  first  statute  on  the  subject  appears  to  have  been  that 
of  1803,  which,  as  codified,  became  a  part  of  Clay's  Digest 
at  pages  151  et  seq.  So  much  of  this  act  as  is  important 
for  us  to  consider  is  in  the  following  language:  "If  any 
deed  or  conveyance  of  lands,  tenements  or  hereditaments, 
lying  and  being  in  this  State,  heretofore  made  and  executed, 
and  not  already  acknowledged  or  proved  according  to  law, 
or  hereafter  to  be  made  and  executed,  shall  be  acknowledged 
by  the  party  or  parties  who  shall  have  executed  it;  or  it  be 
proved  by  one  or  more  of  the  subscribing  witnesses  to  it, 
that  such  party  or  parties  signed,  sealed  and  delivered  the 
same  as  his,  her,  or  their  voluntary  act  and  deed,  before  one 
of  the  judges  of  the  superior  courts  of  this  State,  or  judge 
of  the  county  court  of  that  county  in  which  the  lands,  tene- 
ments and  hereditaments  are  situated ;  and  if  a  certificate  of 
such  acknowledgment  or  proof  shall  be  written  upon  or 
under  the  said  deed  or  conveyance,  and  be  signed  by  the 
person  before  whom  it  was  made;  then  every  such  deed  or' 
conveyance,  so  acknowledged,  or  proved  and  certified,  shall 
be  received  in  evidence  in  any  court  of  this  State,  as  if  the 
same  were  then  and  there  produced  and  proved."  Section 
2  of  the  act  provides  that  no  such  conveyance  shall  be  re- 
corded, "unless  the  execution  of  the  same  shall  have  first 
been  acknowledged,  or  proved  and  certified,  in  the  manner 
herein  directed."  The  only  reference  in  this  statute  to 
personal  property  is  that  found  in  section  32,  where  pro- 
vision is  made  for  the  entry  of  satisfaction  of  "any  mortgage 
of  real  or  personal  estate,"  upon  the  margin  of  the  record 
thereof.  Acts  of  January  11th  and  15th,  1828,  provided 
for  the  registration  of  deeds  and  patents,  including  con- 
veyances of  personal  property  to  secure  the  payment  of 
debts,  and  required  that  "such  deeds  and  conveyances  of 
personal  estate  shall  be  proved  or  acknowledged  as  deeds 
and  conveyances  of  real  estate. — Clay's  Digest,  pp.  254-257. 
But  they  contained  no  provision  expressly  admitting  con- 
veyances of  personalty,  so  proved  or  acknowledged  and 
recorded,  in  evidence  without  further  proof  of  their  execu- 
tion. 

The  commissioners  appointed  under  act  of   1850  to  pre- 
pare a  new  Code  of  statute  law  for  the  State,  finding  the  law  in 


■  Digitized  by  CjOOQ IC 


890  SUtREMte  OOtJET  [Nov.term, 

[Patterson  &  Co.  v.  Jones.] 

this  condition,  and  presenting  something  of  an  anomaly  in  the 
admission  in  evidence  of  a  conveyance  of  real  estate  on  less 
stringent  proof  of  its  execution  than  was  required  as  to  a 
conveyance  of  personalty,  incorporated  section  1275  in  the 
Code  of  1852,  and  therein  provided  that  "conveyances  of 
any  property,  whether  absolute  or  on  condition,  which  are 
acknowledged  or  proved  according  to  law,  and  recorded 
within  twelve  months  from  their  date,  may  be  received  in 
evidence  in  any  court  without  further  proof,"  Ac.  It  can 
scarcely  admit  of  serious  doubt,  in  view  of  the  iact  that 
theretofore  conveyances  of  realty — '*lands,  tenements  op 
hereditaments" — bearing  a  certificate  of  acknowledgment 
or  proof,  were  self-proving,  and  conveyances  of  personalty, 
similarly  acknowledged  or  proved  and  certified,  were  not 
self -proving,  that  it  was  the  purpose  of  the  commissioners 
who  prepared  the  Code,  and  of  the  legislature  which  adopted 
it,  to  wipe  out  this  senseless  distinction;  and  language 
more  apt  to  the  accomplishment  of  that  purpose — the  sub- 
stitution of  the  words  "any  property,"  for  the  terms  "lands, 
tenements  or  hereditaments,"  and.  "personal  property," 
theretofore  employed  in  statutes  on  the  subject  of  the 
acknowledgment  and  record  of  conveyances — could  not  be 
conceived.  The  term  "any"  could  have  no  other  office  to 
perform,  in  the  connection  in  which  it  is  thus  used,  than  to 
emphasize  the  iiiclusion  of  personalty  in  the  statute,  and  to 
exclude  the  contrary  construction.  The  identical  language 
of  section  1275  of  the  Code  of  1852  was  employed  in  sec- 
tion 1544  of  the  Eevised  Code;  but  the  commissioners  who 
prepared  the  Code  of  1876,  not  having  the  necessity  for 
emphasizing  the  inclusion  of  personalty  brought  to  their 
minds,  as  it  was  presented  to  the  commissioners  of  1852  by 
the  condition  of  pre-existing  law  with  which  the  latter  had 
to  deal,  omitted  the  word  "any."— Code,  1876,  §  2154. 
And  with  this  omission,  which  very  clearly  does  not  import 
an  intention  to  change  the  meaning  of  the  statute,  the  orig- 
inal section  of  the  Code  of  1852  became  section  1798  of 
the  Code  of  1886. 

This  resume  of  the  history  of  the  enactment  under  consid- 
eration, we  think,  demonstrates  that  a  mortgage  of  personal 
property  is  a  "conveyance  of  property"  within  the  meaning 
of  the  present  statute,  admitting  such  conveyances  in  evidence 
without  further  proof  of  execution,  when  they  have  been  ac- 
knowledged, or  proved,  and  recorded  as  required  by  law. 
This  conclusion  is  supported   by   section   2  of   the  Code, 
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found  also  in  all  previous  codifications,  which  provides  that 
the  word  "property,"  whenever  used  in  the  Code,  "includes 
property  real  and  personal,"  unless  otherwise  apparent  from 
the  context  Moreover,  the  section  under  consideration  is  a 
part  of  an  article  devoted  to  the  registration,  acknowledg- 
ment and  probate  of  conveyances  generally,  in  which,  when- 
ever provision  is  made  which  applies  only  to  realty  or  to 
personalty,  as  the  case  may  be,  the  purpose  to  so  limit  its 
application  is  expressed,  and  in  those  instances  where  the  pro- 
vision may  with  equal  propriety  relate  to  both  species  of 
property,  the  subject-matter  is  spoken  of  as  "property,"  with- 
out more.  But,  aside  from  all  this,  the  main  argument 
against  the  conclusion  we  have  attained,  is  based  upon  the 
technical  definition  of  the  term  "conveyance,"  which,  it  may 
be  admitted,  in  strict  legal  parlance  is  most  aptly  employed 
with  respect  to  realty ;  but  that  it  has  the  broader  significance 
in  this  connection,  is  demonstrated  by  the  fact  of  its  repeated 
use  in  the  Code  of  Alabama,  and  particularly  in  the  title, 
chapter  and  article  which  contains  section  1798,  solely  in  re- 
lation to  personal  property.— See  §  §  1805,  1806, 1807, 1808, 
1814,  1815,  1816,  1819. 

It  follows  that,  in  our  opinion,  the  Circuit  Court  erred  in 
excluding  the  mortgage  offered  in  evidence  from  the  jury, 
the  only  objection  to  its  competency  being  that  it  was  not 
self -proving  under  the  statute  referred  to. 

The  judgment  is,  therefore,  reversed,  the  non-suit  set 
aside,  and  the  cause  restored  to  the  docket. 


Tut^viler  v.  Tuskaloosa  Coal,  Iron  & 

I^and  Co.  ^, 


Bill  in  Equity  by  Stockholder  against  Corporation. 

1.  Remedy  of  corporation  against  defaulting  stockdolder;  retroactive 
statutes. — The  statute  now  of  force,  authorizing  a  private  corporation  to 
sell  the  shares  of  a  defaulting  stockholder  in  satisfaction  of  unpaid  in- 
stallments (Code,  1886,  ^  1674),  relates  to  the  remedy  merely,  and 
therefore  applies  to  corporations  organized  under  the  former  statute 
(Code,  1876,  §  1816;,  which  declared  a  lien  on  the  stock  for  unpaid  in- 
stallments or  subscriptions,  and  gave  an  option  of  two  remedies  to 
enforce  it — i.e.,  (1)  to  consolidate  the  partial  payments,  and  issue  a 
certificate  for  so  many  paid  up  shares,  declaring  a  forfeiture  of  the  re- 
mainder; or  (2)  to  proceed  by  suit  to  collect  ^'what  may  remain  unpaid 
of  the  original  fiubscriptiou/' 
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2.  Multifariousness  in  bill  between  stockholder  and  corporation. — A  bill 
filed  by  a  stockholder  against  the  corporation,  seeking  to  prevent  a 
threatened  sale  of  his  stock  on  account  of  unpaid  subscriptions  or  in- 
stallments, is  between  him  and  the  corporation  only,  and  any  relief 
granted  would  be  against  the  corporation ;  and  if  it  also  asks  relief 
against  fraud  and  wrongs  perpetrated  by  stockholders  and  others  on 
the  corporation  itself,  alleging  that  the  governing  bod^  have  refused  to 
interfere  on  request,  tliis  i$  asking  relief  for  (not  against)  the  corpora- 
tion, and  renders  the  bill  multifarious ;  but,  if  the  bill,  in  its  first  aspect, 
is  substantially  defective,  authorizing  no  relief,  the  question  of  multi- 
fariousness is  immaterial. 

3.  Parties  to  bill;  corporation  and  officers,— In  a  bill  by  a  stockholder 
against  a  corporation,  the  president  personally  is  improperly  joined  as 
a  defendant,  when  no  bad  faith  or  other  misconduct  is  charged  against 
him,  and  no  relief  is  prayed  against  him ;  nor  can  it  be  maintained  on 
the  ground  of  discovery,  when  a  sworn  answer  from  him  is  waived. 

4.  Frauds  perpetrated  by  promoters  of  corporation ,  against  subscribers 
of  stock,  and  remedieB  therefor;  questions  stated,  but  not  decided,  be- 
cause not  presented  on  the  record. 

5.  Fraudulent  combination  and  misconduct  of  directors,  as  against 
stockholders  and  corporation;  remedies  against  — After  the  organization  of 
a  corporation,  if  some  of  the  corporators  or  directors  enter  into  a  fraud- 
ulent agreement  and  combination  for  the  purchase,  in  the  name  of  the 
corporation,  of  a  tract  of  land  from  one  of  them,  at  a  price  greatly  in 
excess  of  its  value,  and  issue  stock  to  him  on  the  basis  of  this  over-val- 
uation ;  this  is  a  fraud  on  the  corporation,  if  not'  on  subsequent  sub- 
scribers for  stock,  and  equitable  relief  against  it  must  be  sought  in  the 
name  of  the  corporation,  or  of  defrauded  stockholders  after  refusal  of 
the  corporate  authorities  to  act. 

Appeal  from  the  Chancery  Court  of  I'uskaloosa. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  13th  March,  1889, 
by  P.  A.  Tutwiler,  as  a  stockholder  in  the  Tuskaloosa  Coal, 
Iron,  and  Land  Company,  a  private  corporation  organized 
under  the  general  statutes,  in  behalf  of  himself  and  other 
stockholders  who  might  come  in  as  parties,  against  the  said 
corporation,  W.  C.  Jemison,  its  president,  and  B.  Friedman; 
and  sought  (1)  to  enjoin  a  threatened  sale  of  the  complain- 
ant's shares  of  stock  in  the  corporation,  on  account  of  the 
non-payment  of  installments  as  called  for;  (2)  to  set  €iside 
and  vacate,  on  the  ground  of  fraud,  a  purchase  by  the  cor- 
poration of  a  large  tract  of  land  from  said  Friedman;  and 
(3)  to  have  the  affairs  of  the  corporation  settled  and  closed, 
its  assets  administered  and  distributed  among  the  stock- 
holders, and  an  account  stated  against  the  officers  charged 
with  the  perpetration  of  frauds  in  the  organization  and  man- 
agement of  the  affairs  of  the  corporation. 

The  defendants  filed  separate  demurrers  to  the  bill,  the 
principal  grounds  of  demurrer  being,  (1)  multifarionsness; 
(2)  misjoinder  of  defendants;  (3)  want  of  equity,  because 
the  complainant  did  not  offer  in  his  bill  to  pay  his  unpaid 
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installments  as  called  for,  and  because  he  did  not  allege  a 
request  and  refusal  to  redress  the  wrongs  complained  of  bj 
the  corporation  itsell  The  chancellor  sustained  the  several 
demurrers,  but  granted  the  complainant  leave  to  amend,  and 
refused  to  dismiss  the  bill  for  want  of  equity.  The  decree 
sustaining  the  demurrers  is  assigned  as  error. 

Thos.  E.  Eoulhac,  for  appellant. — (1.)  The  threatened 
sale  of  the  complainant's  stock,  if  consummated,  would  de- 
stroy his  status  as  a  stockholder,  and  deprive  him  of  the 
right  to  prosecute  the  bill  in  any  aspect.  The  prayer  for 
an  injunction  to  prevent  this  sale  is  preliminary  to  the 
further  relief  asked,  and  it  does  not  render  the  bill  multi- 
farious.— Clay  V.  Ourley,  62  Ala.  14;  Slone  v.  Life  Insur- 
atice  Co.,  52  Ala.  589;  Raiidle  v.  Boyd,  73  Ala.  282;  BoU 
man  V.  Lobman,  74-  Ala,  507.  (2.)  An  unauthorized  sale 
of  a  stockholder's  shares  in  a  private  corporation,  or  joint- 
stock  company,  is  equivalent  to  a  conversion,  or  unlawful 
forfeiture  of  them ;  and  a  court  of  equity  will  set  it  aside,  if 
ultra  vires,  or  prevent  it  by  injunction. — Ormsbyv,  Vermont 
Co.,  56  N.  T.  628;  1  Pom.  Equity,  §§  87,  110,  112;  Free- 
man  v.  Harwood,  49  Me.  195 ;  Land  Co.  v.  Cockrell,  1  C.  B. 
N.  S.  782;  1  Morawetz  on  Corporations,  §§  256,  257-8; 
Nathan  v.  Tompkins,  82  Ala.  445;  Moses  v.  Tompkins, 
84  Ala.  613.  (8.)  In  this  case,  the  corporation  was  organ- 
ized under  the  general  statutes,  in  January,  1887,  and  by  a 
special  legislative  act  approved  February  26,  1887.  These 
statutes  define  and  limit  the  rights  and  liabilities  of  the 
parties,  and  also  prescribe  the  remedies  for  their  enforce- 
ment; and  under  constitutional  provisions  they  are  beyond 
the  reach  of  subsequent  legislative  enactments.  Without 
the  aid  of  any  statute,  the  corporation  might  maintain  an 
action  to  recover  unpaid  subscriptions,  but  could  not  declare 
a  forfeiture.  Under  former  laws,  of  force  when  this  corpo- 
ration was  created,  a  lien  on  unpaid  stock  was  given,  which 
naight  be  enforced  by  bill  in  equity;  or  the  shares  subscribed 
for  might  be  consolidated  into  a  smaller  number  of  paid  up 
shares,  thus  preserving  to  the  subscriber  his  status  and 
rights  as  a  stockholder.— Code,  1876,  §  1816.  The  subse- 
quent law,  under  which  the  sale  here  is  threatened,  entirely 
destroys  the  status  of  the  stockholder,  and  leaves  him  with- 
out remedy. — Code,  1886,  §  1674.  The  difference  is  radi- 
cal, and  would  be  an  unauthorized  invasion  of  vested  rights. 
Calefv.  Hawthorne^  2  Wall.  10;  Kent  v.  Quicksilver  Mining 
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Co.,  78  N.  T.  159,  178;  People  v.  Crockett,  9  Cal.  112; 
McDovald  v.  Gold  Life  Ins.  Co,,  85  Ala.  401;  2  M.  &.  S, 
53;  Cook  on  Stockholders,  §§  123,  497;  Cotton  Cases, 
22  Wall.  185;  Turner  v.  Teague,  73  Ala. -556;  1  Mor.  Corp., 
§§  496,  274,  277,  736,  112;  19  Wend.  37.  (4.)  Under  the 
allegations  of  the  bill,  the  c6mplainant  is  entitled  to  have 
the  affairs  of  the  corporation  closed  and  settled,  and  the 
assets  distributed  among  the  innocent  stockholders,  after 
payment  of  the  debts,  because  its  organization  was  effected 
in  direct  yiolation  of  constitutional  provisions. — Const  Ala., 
Art.  XIV,  §  6;  Dispatch  Co.  v.  Fitzpatrick,  83  Ala.  604; 
Williams  v.  Evans,  87  Ala.  725;  2  Mor.  Corp,  §§  759-60. 
(5.)  The  bill  contains  a  sufficient  allegation  of  a  request 
and  refusal  of  action  on  the  part  of  the  corporate  authori- 
ties; but  such  request  was  unnecessary,  under  the  facts 
stated. — Nathan  v.  Tompkins,  82  Ala.  345;  Afoses  v.  Tomjy- 
kins,  84  Ala.  613;  M.  &  C.  Railroad  Co.  v.  Woods,  88  Ala. 
630. 

Hargrove  &  Van  de  Graaff,  Cochrane  &  Fitts,  and 
Wood  &  Wood,  for  the  several  appellees. — (1.)  The  bill  is 
multifarious.  — Anderson  v.  Jones,  68  Ala.  1 17 ;  Kinsey  v.  How- 
ard,  47  Ala.  236;  Hardin  v.  Swoope,  47  Ala.  273;  Mcintosh 
V.  Alexander,  16  Ala.  87;  18  Vesey,  80;  1  My.  &  Cr.  616-24; 
5  Madd.  138;  Story's  Eq.  PI.  405,  §  580;  Kennedy  v. 
Kennedy,  2  Ala.  574;  Clay  v.  Oiirley,  62  Ala.  14;  Conner  v. 
Smith,  74  Ala.  115.  (2.)  The  demurrer  by  Friedman  was 
properly  sustained,  as  he  was  not  a  party  against  whom  re- 
lief could  be  had,  and  was  not  interested  in  any  controversy 
between  the  complainant  and  the  corporation.  (3.)  Jemi- 
son  was  improperly  joined  as  a  defendant;  no  fraud  is  charged 
against  him,  and  no  discovery  under  oath  is  asked  from  hinu 
Norwood  V.  M.  &  C.  Railroad  Co.,  72  Ala.  563;  Zelnicker 
V.  Brigham,  74  Ala.  598;  Watts  v.  Nat.  l^ank,  76  Ala.  474; 
McHan  v.  Ordway,  76  Ala.  347.  (3.)  So  far  as  the  bill 
seeks  to  prevent  a  sale  of  the  complainant's  shares  of  stock, 
it  is  withoui:  equity.  The  corporation  was  formed  under  the 
general  statutes,  and,  under  constitutional  provisions  then 
of  force,  such  corporations  are  subject  to  alteration,  amend- 
ment, or  repeal,  by  subsequent  legislative  enactment. — Const 
1875,  Art.  XIII,  §  1.  The  former  statute  gave  a  lien  on 
the  stock,  but  no  specific  remedy  for  its  enforcement;  and  the 
additional  remedy  given  was,  in  effect,  a  change  or  rescission 
of  the  contract  of  subscription.  The  new  statute  gives  a 
Vol.  lxxzix. 
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simpler  and  easier  remedy  for  the  enforcement  of  an  existing 
lien,  and  in  no  sense  impairs  existing  remedies.  The  con- 
stitutional provision  was  intended  to  preserve  unimpaired 
the  existing  rights  and  remedies  of  creditors,  and  not  to 
allow  the  debtor  to  complain  that  a  simpler  and  more  e£Sca- 
cious  remedy  is  given  against  hiili. — Hart  v.  Ross,  64  Ala.  96 ; 
State  V,  McBryde,  76  Ala.  57.  (5.)  So  far  as  the  bill  seeks 
relief  on  account  of  the  alleged  facts  connected  with  the 
purchase  of  the  lands  from  Friedman,  the  bill  is  without 
equity,  and  shows  no  right  in  complainant  to  maintain  the 
suit — Nathan  v.  Tompkins,  82  Ala.  444;  Hawes  v,  Oakland, 
104  U.  8.  450;  Tusk.  Man.  Co.  v.  Cox,  68  Ala.  19;M.&  P. 
Line  v.  Waganer,  71  Ala.  587;  Brewer  v.  Boston  Theatre, 
104  Mass.  378;  Mor.  Corp.  527;  77  111.  226. 

STONE,  C.  J.— On  January  15,  1887,  the  Tuskaloosa 
Coal,  Iron  &  Land  Company  was  incorporated  in  Tuskaloosa 
county,  under  the  general  statute  then  in  force  providing  for 
the  incorporation  of  business  corporations. — Code  of  1876, 
Part  Second,  .Tit.  1,  ch.  1,  art  1,  commencing  with  §  1803; 
Sess.  Acts  1882-3,  p.  5.  On  February  26,  1887,  the 
act  of  the  Alabama  Legislature  was  approved,  ''to  confirm 
the  incorporation  and  organization  of  the  Tuskaloosa  Coal, 
Iron  &  Land  Company,  and  to  define  and  declare  the  powers 
of  said  company." — Sess.  Acts,  482.  This  act  defines  the 
powers,  and  declares  the  purposes  of  said  corporation. 

P.  A.  Tutwiler,  complainant  in  the  Chancery  Court,  and 
appellant  here,  became  the  original  subscriber  for  ninety 
shares  of  the  capital  stock  of  said  corporation,  of  the  par 
value  of  one  hundred  dollars  each ;  and  during  the  month  of 
March,  1887,  pursuant  to  calls  made,  he  paid  thirty  per  cent 
of  his  subscription,  amounting  to  twenty-seven  hundred  dol- 
lars. Calls  were  subsequently  made  for  the  entire  stock 
subscription,  but  Tutwiler  made  no  further  payment.  Being 
put  in  apparent  default  by  demand  made  for  payment,  the 
stock  subscribed  for  by  Tutwiler,  together  with  that  of  many 
others  in  like  condition,  was,  by  the  corporation,  advertised 
to  be  sold  publicly  for  cash  on  March  13, 1889,  the  proceeds 
to  be  applied  to  the  unpaid  balance  of  said  stock  subscription. 
This  advertisement  and  proposed  sale  were  had,  and  pro- 
posed to  be  had,  under  section  1674  of  the  Code  of  1886. 
The  power  of  sale  contained  in  that  section  is  not  found  in 
the  law  as  it  existed  before  that  Code  went  into  operation — 
December  25,  1887.     When  Tutwiler  subscribed,  the  mode 
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of  enforcing  payment  of  delinquent  stock  subscriptions  to 
corporations,  like  the  present  one,  will  be  found  in  section 
1816,  Code  of  1876.  The  corj.>oration  was  not  proposing  to 
sell  under  the  older  statute,  but  under  the  power  conferred 
by  the  Code  of  1886,  §  1674,  enacted  after  Tutwiler  became 
a  subscriber. 

On  March  13, 1889,  the  present  bill  was  filed.  It  has  two 
objects,  and  prays  relief  as  to  each.  It  first  seeks  to  prevent 
a  sale  of  the  stock  under  section  1674  of  the  Code  of  1886, 
under  which  it  had  been  advertised  to  be  sold.  The  position 
taken  on  which  this  relief  is  claimed,  is,  that  the  statute 
giving  this  remedy,  having  been  enacted  at  a  date  subsequent 
to  the  contract  by  which  complainant  subscribed  for  his 
stock,  can  not  be  construed  as  retroactive,  and  that,  hence, 
no  valid  sale  can  be  made  under  the  corporation's  advertise- 
ment. We  are  not  considering  the  merit  of  this  contention. 
If  it  has  any  merit,  the  grievance  is  personal  and  individual 
to  the  stockholder  thus  circumstanced,  and  no  other  stock- 
holder has  any  interest  in  the  matter  of  Tutwiler's  stock.  A 
bill  claiming  such  relief  is  a  bill  against  the  corporation,  as 
the  only  necessary  and  proper  party.  The  contention  is  be- 
tween the  stockholder  and  the  corporation,  and  any  relief 
obtained  will  necessarily  be  against  the  corporation. 

The  other  feature  of  the  bill  relates  to  an  alleged  purchase 
by  the  corporation  of  a  large  body  of  land  from  Friedman, 
in  which  it  is  charged  that  Friedman,  who  was  a  stockholder 
and  director  of  the  company,  defrauded  the  corporation. 
Primarily,  relief  of  this  kind  must  be  sought  by  the  corpora- 
tion as  complainant,  for  it  only  in  its  corporate  capacity  is 
the  legal  sufferer.  For  such  an  injury,  the  stockholder,  as 
such,  has  not  prima  facie  any  legal  cause  of  action,  because 
he  has  suffered  no  individual  grievance.  In  one  category,  a 
stockholder,  or  any  number  of  stockholders,  may  become 
actors,  and  file  a  bill  for  relief  in  his  or  their  own  names, 
namely,  when  the  governing  body,  being  thereto  requested, 
refuses  to  institute  proceedings  to  redress  an  alleged  wrong 
to  the  corporation. — Tuskaloosa  Manufacturing  Co.  v. 
Cox,  68  Ala.  71;  M,  &  P.  Line  v.  Waganer,  71  Ala.  581; 
Nathan  v.  Tompkins,  82  Ala.  437;  Moses  v.  Tompkins, 
84  Ala.  613;  Dodge  v.  Woolsey,  18  How.  (U.  S.)  331; 
Hawes  v.  Oakland,  104  U.  S.  450;  1  Mor.  Corp.  §  277.  In 
such  case,  although  the  suit  is  by  stockholders,  the  relief  is, 
to  all  intents,  in  favor  of  the  corporation,  and  against  some 
outside  party.  To  a  suit  thus  brought,  for  the  wrongs  com- 
Vol.  lxxziz. 
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plained  of  in  this  case,  Friedman  was  a  necessary  party 
defendant,  being  the  person  against  whom  relief,  if  any,' 
would  be  granted.  The  corporation,  it  is  true,  was  a  neces- 
sary party ;  and  refusing  to  appear  as  complainant,  t|iere  was 
no  recourse  left  but  to  make  it  a  defendant.  The  seyeral  and 
variant  reliefs  prayed  in  the  two  features  of  the  bill,  if  there 
be  nothing  in  the  question  to  be  next  considered,  render  the 
bill  multifarious.— 3  Brick.  Dig.  388,  §§  338,  342,  343;  Clay 
V.  Ourley,  62  Ala.  14;  Adams  v.  Jones,  68  Ala.  172;  Seals 
V.  Pheiffer,  77  Ala.  278. 

It  is  contended  for  appellant,  that  the  first  feature  of  his 
bill — that  in  which  he  seeks  to  prevent  the  sale  of  his  stock 
under  the  advertisement — ^is  but  a  stepping-stone,  or  condi- 
tion precedent  to* his  right  to  maintain  the  suit  in  its  second 
feature;  that  only  a  stockholder  can  maintain  such  a  bill,  and 
unless  he  first  succeeds  in  preventing  a  sale  of  his  stock,  or 
in  having  the  sale,  if  made,  set  aside,  he  will  be  left  without 
a  standing  in  court,  and  his  bill  must  fail  on  that  account. 
The  principle  invoked  is  sound  in  a  proper  case.  An 
equitable  right — one  which  can  be  asserted  in  a  court  of 
equity — generally  carries  with  it  all  the  powers  that  are  nec- 
essary to  make  it  effective. —  Wedgeworth  v.  Wedgeworth, 
84  Ala.  274.  We  will  show,  further  on,  that  that  principle 
can  not  be  made  to  benefit  this  case.  The  demurrer- for 
multifariousness  need  not  be  further  considered,  as  the 
ruling  on  it  did  no  harm. 

The  bill  makes  W.  C.  Jemison,  president  of  the  corpora- 
tion, a  party  defendant.  It  makes  no  charge  of  misconduct 
against  him.  At  least,  it  makes  no  charge  of  bad  faith,  or 
of  conduct  ultra  vires,  or  of  any  thing  else,  with  sufficient 
particularity  to  justify  making  him  a  party  defendant;  and 
it  prays  no  relief  against  him.  True,  it  is  claimed  here  that 
he  is  made  a  party  for  purposes  of  discovery.  That,  if  true, 
Tirould  be  no  sufficient  ground  for  making  him  a  party. 
Nimcood  V.  M.  &  a  E.  R.  Co.,  72  Ala.  563.  But  the  bill 
expressly  dispenses  with  a  sworn  answer  from  him.  It  is  of 
the  essence  of  a  bill  for  discovery  that  it  require  a  sworn 
answer.  A  bill  like  the  present  one  can  in  no  sense  be 
classed  as  a  bill  for  discovery. — Zelnicker  v.  Brigham, 
74  Ala.  598;  Waits  v.  Eufaula  National  Bank,  76  Ala.  474; 
1  Pom.  Eq.  §  144.  The  demurrer  by  W.  C.  Jemison  was 
rightly  sustained. 

We  can  not  agree  with  counsel  for  appellani,  as  to  the 
proper  interpretation  of  section  1816  of  the  Code  of  1876. 
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That  section  first  declared  a  lien  upon  the  stock  of  the  share- 
holder in  a  corporation,  such  as  this,  for  all  amounts  which 
may  be  due  upon  the  subscription  for  stock.  If  the  statute 
had  proceeded  no  further,  the  lien  could  have  been  enforced 
by  bill  in  chancery,  as  other  liens  are. —  Westmoreland  v. 
Foster^  60  Ala.  448.  But  the  statute  proceeded  further,  and 
gave  to  the  corporation  the  option  of  pursuing  one  of 
two  courses.  The  one  was,  if  there  had  been  partial  pay- 
ment on  the  stock,  to  proceed,  after  giving  certain  notice 
pointed  out  by  the  statute,  ''to  consolidate  into  as  many  par 
shares  as  the  money  paid  by  such  defaulting  subscriber  will 
amount  to,  and  issue  to  him  a  certificate  therefor."  The 
other  optional  course,  which  the  statute  authorized,  was,  to 
"proceed  to  collect  what  may  remain  unpaid  of  the  original 
subscription  by  suit"  Electing  to  pursue  the  latter  course, 
the  corporation  could  have  maintained  an  ordinary  suit  at 
law  for  the  collection  of  the  money,  or  it  could  have  main- 
tained a  suit  in  chancery  for  the  enforcement  of  the  lien. 
Cook  on  Stock  and  Stockholders,  §  121.  And  this  option, 
or  right  of  election,  was  vested  in  the  corporation,  and  in  its 
exercise  the  stockholder  had  nb  voice,  or  right  of  controL 
"We  have,  then,  the  case  before  us  of  a  contract  entered  into 
at  a  time  when  the  law,  as  then  in  force,  gave  a  lien,  leaving 
the  lienee  to  common  remedies  for  its  enforcement,  and  a 
change  of  the  law  after  the  making  of  the  contract,  providing 
another  remedy,  under  which  last  statute  the  corporation  is 
proceeding  to  make  its  lien  available.  Is  this  a  legitimate 
function  of  legislation? 

"Statutes  which  relate  alone  to  the  remedy,  without 
creating,  enlarging,  or  destroying  the  right,  operate  gener- 
ally on  existing  causes  of  action,  as  well  as  those  whicb 
afterwards  accrue." — Coosa  Riv.  81,  Boat  Co.  v.  Barclay^ 
30  Ala.  120.  •  "The  legislature  may  alter,  enlarge,  modify, 
or  confer  a  remedy  for  existing  legal  rights,  without  in- 
fringing any  principle  of  the  constitution." — lb. 

The  case  from  which  we  have  quoted,  seems  to  be  pre- 
cisely in  point  with  the  present  one.  And  this  doctrine  is 
supported  by  the  great  current  of  authority. — Ala,  Life  Ins. 
&  2\  Co.  V.  Boykin,  38  Ala.  510;  Ex  parte  Pollard,  40  Ala. 
77 ;  Ogden  v.  Saunders,  12  Wheat.  401 ;  Cooley  Cons.  Lim. 
(5th  Ed.),  top  pp.  348,  443-4. 

The  advertisement  for  the  sale  was  dated  March  2,  1889. 
Section  10  of  the  Code  of  1886,  as  amended  by  act  approved 
February  28,  1889— Sess.  Acts,  104^does  not  affect  this 
question. 
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The  bill,  so  far  as  it  seeks  to  preyent,  or  to  vacate  the 
threatened  sale  of  the  stock,  is  without  equity.  This  renders 
the  question  of  multifariousness  immaterial. 

As  we  understand  the  argument  of  counsel,  it  seeks  to 
make  the  alleged  fraud  in  the  sale  and  purchase  of  the 
Friedman  land  a  vitiating  factor  in  the  very  inception  and 
organization  of  the  corporation,  and,  on  that  account,  to  dis- 
solve the  corporation,  hold  the  perpetrators  to  personal 
account,  and  administer  the  assets  of  the  attempted  incorpo- 
ration for  the  benefit  of  the  sufferers. 

If  the  projectors  of  a  business  corporation  were  by  fraud- 
ulent or  covinous  pre-arrangement  to  get  up  a  scheme  and 
procure  its  incorporation,  upon  an  agreement  that  property 
of  one  or  more  of  its  promoters  should  constitute  the  capital 
of  the  corporation  in  whole  or  in  part,  and  at  an  appraise- 
ment palpably  in  excess  of  its  value ;  and  if  such  scheme  be 
so  far  consummated  as  to  mislead  and  deceive  strangers  who 
purchase  stock  in  ignorance  of  such  pre-arrangement,  and 
of  such  excessive  valuation,  we  will  not  say  such  deluded 
stockholders  would  be  without  redress.  Nor  will  we  say 
that  stock  issued  to  the  seller  of  such  overvalued  property, 
as  the  consideration,  or  part  consideration  of  its  purchase, 
conforms  to  the  letter  or  spirit  of  the  Constitution,  Art 
XIV,  §  6,  which  declares,  "No  corporation  shall  issue  stock 
or  bonds  except  for  money,  labor  done,  or  money  or  property 
actually  received." — Dispatch  Co.  v,  FHzpairick,  83  Ala. 
604;  Williams  v.  Evans,  87  Ala.  725.  And  we  will  not  say 
that  a  stranger  who  has  been  thus  deluded  in  the  purchase 
of  stock  and  the  payment  of  his  money  in  ignorance  of  the 
fraud,  may  not  file  a  bill  and  have  the  transaction  caucelled, 
even  if  the  disruption  of  the  corporation  itself  be  the  con- 
sequence. Nor  will  we  say,  if  such  stockholder  has  paid 
money  under  such  circumstances,  the  fact  of  the  sale  of  his 
stock  for  unpaid  calls  will  destroy  his  status  as  a  com- 
plainant And  it  would  seem  to  follow  that,  in  such  case, 
no  previous  attempt  need  be  made  to  obtain  redress  through 
the  governing  body  of  the  corporation,  if  any  relief  can  be 
obtained.  Such  suit  would  be  an  attack  on  the  rightful 
existence  of  the  corporation  itself.  These  questions  we  do 
not  and  need  not  decide,  for  the  bill  makes  no  such  case. 

The  bill  in  this  case,  as  we  have  stated,  was  filed  March 
13,  1889.  It  does  not  state  when  the  purchase  from  Fried- 
man was  made.  The  plain  implication  from  the  averments 
is,  that  the  contract  of  purchase  was  entered  into  after  the 
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organization  was  organized,  for  it  charges  that  Friedman 
was  a  director  when  he  made  the  sale.  There  could  be  no 
directors  before  incorporation,  and  the  election  of  directors 
is  one  of  the  necessary  steps  taken  in  organization.  The 
bill  charges  a  very  glaring  fraud,  but  it  charges  it  as  per- 
petrated after  incorporation,  and  after  organization.  Such 
fraud  is,  per  se,  no  ground  for  dissolving  the  corporation. 
The  vacation  of  such  a  transaction,  for  the  fraud,  is  a  pro- 
ceeding by  the  corporation ;  or,  if  it,  on  proper  request,  re- 
fuse to  take  steps  to  procure  a  rescission  of  the  contract, 
then  by  some  one  or  more  of  the  stockholders.  Brought  in 
either  form,  the  suit  is  for  the  benefit  of  the  corporation,  as 
an  existing  artificial  person,  not  for  its  dissolution.  Only  a 
stockholder  or  stockholders  can  maintain  such  a  suit,  the 
corporation  refusing  to  sue ;  and  to  this  end  it  was  and  is 
essential  that  Tutwiler  maintain  his  status  as  a  stockholder. 
Ceasing  to  be  such,  his  suit  on  the  case  made  by  his  bill, 
must  fail. 

The  rule  is  settled  in  this  State,  in  accordance  with  the 
general  doctrine  on  the  subject,  that  before  a  stockholder,  or 
Binj  number  of  stockholders,  can  maintain  a  suit  like  the 
present  one,  every  reasonable  effort  must  be  made  to  have 
suit  instituted  by  the  governing  body  of  the  corporation. 
The  bill  does  not  inform  us  how  many  directors  constituted 
the  board  of  the  defendant  corporation.  The  law  permitted 
organization  with  not  less  than  three,  nor  more  than  nine 
directors.  If  the  averments  of  the  bill  be  true,  two  of  the 
directors,  Friedman  and  another,  were  concerned  in  the 
fraud,  and  benefitted  by  its  perpetration,  while,  as  the  result 
of  the  transaction,  Friedman  became  the  owner  of  one  hun- 
dred and  nine  thousand  dollars  of  the  capital  stock.  The 
bill  charges  that  complainant  ^'has  applied  to  the  said  com- 
pany, through  its  president,  to  institute  proper  proceedings 
to  set  aside  and  annul  said  purchase,  but  it  has  failed  and 
refused  to  do  so."  Under  the  averments  of  the  present  bill, 
we  hold  a  sufficient  excuse  is  shown  to  authorize  stockholders 
to  institute  the  suit. 

Framed  as  the  present  bill  is,  to  continue  its  prosecution, 
Tutwiler  must  continue  to  be  a  stockholder.  If  relief  is 
obtained  under  it,  that  relief  will  be  for  the  benefit  of  the 
corporation,  and  will  in  no  sense  dissolve  it,  or  tend  to 
do  so.  Should  an  amendment  of  the  bill  be  attempted, 
it  would  be  well  to  inquire  if  the  proposed  amendment 
would  not  seek  relief  so  incompatible  with  any  that  could  be 
obtained  under  the  present  bill,  as  to  make  it  a  new  case. 
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There  is  no  error  in  any  of  the  rulings  prejudicial  to 
appellant,   and  the    decretal    order  of    the  chancellor  is 
affirmed. 

SoMEBViLLE,  J.,  not  sitting. 


Capital  City   Water  Co.    v.   National 
Meter  Co* 

Action  on  Common  Counts^  for  Ooods  Sold  and  Delivered. 

1.  Special  damages;  error  without  injury  in  rulingi  on  pleadinas. 
In  an  action  to  recover  the  price  of  manufactared  articles  sold  and  de- 
livered,  a  warranty  and  breach  thereof  being  pleaded,  a  jadgment  on 
verdict  for  the  plaintiff,  for  the  full  amount  claimed,  conclusively 
establishes  that  there  was  either  no  warranty,  or  no  breach  thereof; 
and  the  sastaining  of  a  demurrer  to  a  special  plea,  which  sought  to 
recoup  or  set  off  special  damages  on  account  .of  the  alleged  breach  of 
warranty,  if  erroneous,  could  have  worked  no  injury  to  the  defendant. 

Appeal  from  the  Circuit  Conrt  of  Montgomery. 
Tried  before  the  Hon.  John  P.  Hubbabd. 

Jones  &  Falkneb,  for  appellant 

Bbickell,  Semplb  &  GuNTEB,  contra. 

SOMERVILLE,  J.— The  suit  is  by  the  appellee,  as 
plaintiff  in  the  court  below,  for  the  price  of  a  number  of 
water-meters  sold  and  delivered  to  the  defendant  One  of 
the  counts  in  the  complaint  is  for  a  stated  account 

The  only  error  assigned  is  the  sustaining  of  the  plaintiff's 
demurrers  to  the  third  and  fourth  pleas  filed  by  the  de- 
fendant These  pleas,  each,  aver  a  warremty  by  the  vendor 
that  the  meters  were  accurate,  durable,  and  not  liable  to 
corrosion.  They  seek  to  set  off,  or  recoup  against  the 
plaintiff^s  claim,  special  damages,  which  are  averred  to  have 
been  sustained  by  the  defendant  as  the  proximate  result  of 
the  breach  of  said  warranty.  These  damages  embrace  the 
alleged  value  of  a  large  quantity  of  water  which  was  lost  by 
inaocurate  measurement,  and  the  expense  incurred  in  taking 
these  defective  meters  out,  and  putting  other  suitable  ones 
in  the  defendant's  water-works. 
26 
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Whether,  upon  the  facts  averred  in  the  pleas,  the  dam- 
ages claimed  are  the  proximate  and  natural  result  of  the 
alleged  breach  of  warranty,  we  need  not  decide.  It  dis- 
poses of  the  case  to  say,  that  the  damages  claimed  are 
special;  that  the  record  shows,  without  doubt,  that  the  jury 
found  for  the  plaintiff  the  full  amount  claimed,  including 
both  principal  and  interest;  and,  therefore,  the  judgment  is 
conclusive  of  the  fact  that  there  was  no  breach  of  warranty 
of  any  kind,  as  alleged  in  the  pleas.  This  is  obvious  in 
view  of  the  fact,  that  the  questions  of  a  warranty  or  no 
warranty,  and  the  alleged  breach  of  warranty,  were  tried 
under  other  issues  made  by  the  pleadings.  And  the  de- 
fendant, having  gotten  the  benefit  of  such  issues,  can  not 
claim  to  be  prejudiced  by  the  court's  ruling  on  the  demur- 
rer, however  erroneous. — Oilman  v.  Jones,  87  Ala.  704; 
Calhoun  v,  Hannan,  lb.  277.  If  there  was  no  breach  of 
warranty,  which  would  justify  the  recovery  either  of  nomi- 
nal or  general  damages,  there  could  not  be  any  recovery  for 
special  damages.  The  case  of  Lunsford  v.  Dietrich,  85  Ala. 
496,  is  conclusive  of  this  case  on  this  point,  and  requires  an 
affirmance  of  the  judgment. 

Affirmed, 


Darts  V.  Robert. 

Bill  in  EqiiHy  by  Purchaser,  for  Specific  Performance. 

1.  Constmction  of  contract,  as  to  intention  of  parties. — ^The  intention 
o!  the  parties  to  a  written  contract  must  be  ascertained  from  the  terms 
employed,  the  subject-matter,  the  attendant  circumstances,  and  tlye 
object  to  be  accomplished;  and  the  parties  themselves  can  not  be 
allowed  to  testify  as  to  their  understanding  and  intention. 

2.  Specific  performance  of  stipulation  for  conveyance  in  contract  of 
lease;  consideration;  mutuality. — A  writing  signed  by  the  defendant, 
which  states  that  he  has  rented  a  tract  of  land  to  the  complainant  for  a 
term  of  ten  years,  at  a  stated  slnnual  rent,  and  agrees,  if  the  rent  is 
paid  at  the  times  stated,  to  execute  to  him  ''a  good  and  sufficient  deed 
to  said  land,  as  a  free  gift,  without  any  charge  or  compensation  from 
him,"  is  supported  by  a  sufficient  consideration  as  an  agreement  to 
convey,  and  will  be  specifically  enforced  at  the  instance  of  the  pur- 
chaser, after  the  expiration  of  the  term,  on  proof  of  payment  of  the  rent 
as  stipulated ;  and  the  want  of  mutuality  in  the  contract  is  no  defense 
against  its  specific  performance. 

3.  Same;  waiver  of  prompt  payments. — Prompt  payment  of  the  rent 
on  the  days  specified,  even  if  it  oe  of  tlie  essence  oi  the  contract,  may 
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be  waived,  and  is  waived  by  the  acceptance  of  the  money  on  other 
days,  some  before  and  some  after  the  days  of  maturity. 

4.  Same;  tender  of  deed  hy  purchaser, — The  tender  of  a  deed  by  the 
pnrchaser  asking  a  specific  performance,  to  be  executed  by  the  vendor, 
IS  unnecessary,  being  a  useless  ceremony,  when  the  vendor  denies  his 
right  to  a  conveyance. 

Appeal  from  the  Chancery  Court  of  Wilcox. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  12th  November,  1888, 
by  Sylvester  Bobert  against  L.  M.  Davis,  and  was  in  the 
nature  of  a  bill  for  specific  performance ;  seeking  to  obtain  a 
conveyance  of  the  legal  title  to  a  tract  of  land,  of  which  the 
complainant  was  in  possession  under  a  written  instrument 
signed  by  the  defendant.  This  instrument  is  copied  in  the 
opinion  of  the  court,  where  the  facts  of  the  case  are  also 
stated.  The  chancellor  overruled  the  several  defenses  set 
up,  both  by  demurrer  and  answer,  and  rendered  a  decree  for 
the  complainant ;  and  his  decree  is  here  assigned  as  error. 

J.  N.  MiLLEB,  and  Cumming  &  Hibbard,  for  appellant, 
cited  Bishop  on  Contracts,  §§  48,  77,  81;  3  Amer.  &  Eng. 
Encyc.  Law,  834;  Comer  v,  Bankhead,  70  Ala.  493;  Thomp- 
son V.  Gordon,  72  Ala.  455 ;  Pomeroy  on  Specific  Perform- 
ance, 79-81;  Moon  v.  Crowder,  72  Ala.  79;  Irtoin  v,  Bailey, 
72  Ala.  467 ;  Vasser  v.  Vasser,  23  Miss.  398 ;  Waterman  on 
Specific  Performance,  §§  456-9 ;  Bullock  v.  Adams,  20  N. 
J.  Eq.  367;  Hurst  v,  Thompson,  73  Ala.  158;  Bogan  v. 
Daughdrill,  51  Ala.  312. 

Jno.  T.  Kilpatrick,  contra,  cited  Lowery  v.  Peterson, 
75  Ala.  109;  Comer  v.  Bankhead,  70  Ala.  136;  Stewart  v. 
Cross,  66  Ala.  22;  37  Ala.  619. 

CLOPTON,  J. — By  the  bill,  appellee  seeks  the  specific 
performance  of  a  contract,  of  which  the  following  is  a  copy: 
"I,  L.  M.  Davis,  have  this  day  rented  to  Sylvester  Bobert 
the  south-west  fourth  of  the  south-west  fourth  of  section 
sixteen,  township  twelve,  range  five,  east,  lying  in  Wilcox 
county,  Alabama,  for  the  term  of  ten  years,  from  and  after 
the  first  day  of  January,  1879,  for  which  he  agrees  to  pay 
me  an  annual  rent  of  fifty  dollars,  to  be  paid  on  tlie  first  day 
of  October  of  each  year;  and  if  he  pays  me  the  above  named 
rent  at  the  times  agreed  on,  then  I  hereby  agreee  to  make 
the  said  Sylvester  Bobert  a  good  and  sufficient  deed  to  said 
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land,  as  a  free  gift,  without  any  charge  or  compensation 
from  him.     February  4th,  1879."     Signed,  "i.  M.  Davis:' 

The  contract  was  written  by  defendant,  and  is  admitted. 
The  parties  vary  as  to  their  understanding  and  intention,  but 
the  testimony  as  to  this  was  properly  disregarded  by  ihe 
chancellor.  The  intention  must  be  ascertained  from  the 
terms  employed,  the  subject-matter,  the  attendant  circum- 
stances, and  the  object  to  be  accomplished. 

The  first  defense  urged  to  the  relief  sought  by  complain- 
ant is,  that  the  contract  is  not  a  contract  of  sale,  but  a 
lease,  and  the  agreement  to  make  a  deed  shows  by  its  own 
terms — ''as  a  free  gift,  without  any  charge  or  compensa- 
tion"— ^that  it  is  a  voluntary  proposition,  not  founded  upon 
an  adequate  consideration,  and  hence  its  specific  execution 
will  not  be  decreed.  This  brings  for  consideration  the  con- 
struction of  the  contract ;  what  was  the  real  intention  of  the 
parties?  If  the  clause  under  consideration  was  disconnected 
from  the  other  parts  of  the  contract,  it  would  clearly  appear 
to  be  voluntary  in  its  character;  but,  in  determining  its 
meaning,  the  contract  should  be  considered  as  an  entirety, 
and  the  meaning  of  any  part  ascertained  from  its  connection 
with,  relation  to,  and  dependency  upon  the  other  parts.  The 
contract  purports  in  terms  to  be  a  lease.  Is  it  a  logical 
sequence,  that  the  promise  to  make  a  deed,  on  the  annual 
rent  being  paid  as  agreed  on,  is  voluntary,  because  included 
ii^  a  contract  of  lease?  A  covenant  in  an  agreement  of  lease, 
by  which  the  lessor  agrees  that  the  lessee  shall  have  the 
option  to  purchase  at  a  fixed  price,  on  or  before  the  expira- 
tion of  the  term,  is  supported  by  a  valuable  consideration. 
Ldnnv.  McLean,  85  Ala.  260;  Hawralty  v.  Warren^  18  N. 
J.  Eq.  124.  And  it  is  well  settled,  that  parties  may  contract 
in  reference  to  land  with  the  option  of  treating  it  as  a  sale 
or  lease. —  Wilkinson  v.  Roper,  74  Ala.  140.  There  is  no 
legal  difficulty  in  the  lessor's  stipulating,  that  if  a  fixed 
annual  rent  is  paid  for  a  term  of  years,  it  shall  constitute 
full  payment  of  the  purchase-money,  and  entitle  the  lessee 
to  a  conveyance.  Defendant  entered  into  a  contract,  by 
which  he  leased  the  land  for  the  term  of  ten  years  to  com- 
plainant, on  his  agreement  to  pay  fifty  dollars  per  annum ; 
and  inserted  therein,  and  made  a  part  thereof,  a  stipulation, 
that  he  would  make  complainant  a  good  and  sufficient  deed,  if 
the  annual  payments  were  made  as  contracted.  This  term  of 
the  contract  is  as  binding  on  the  defendant  as  any  other  term. 
If  not  intended  to  be  binding,  why  was  it  inserted?     The 
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legal  effect  and  operation  of  the  contract  are,  that  it  should 
be  considered,  and  treated  as  a  lease,  and  the  annual  pay- 
ments as  rent,  so  long  as  it  continued  executory,  and  on  the 
completion  of  ihe  payments  it  should  become  a  perfected 
sale;  in  other  words,  a  sale  though  in  form  a  lease,  conditioned 
on  the  prompt  payment  of  the  purchase-money  in  ten  annual 
installments.  Tlie  words,  "as  a  free  gift,  without  any  charge 
or  compensation,"  were  inserted  to  exclude  any  inference  or 
implication  that  further  or  additional  purchase-money  was 
to  be  paid.  The  agreement  to  make  a  good  and  sufficient 
deed  is  founded  on  a  sufficient  consideration. 

The  next  defense  is  want  of  mutuality.  The  general  rule, 
that  to  entitle  a  party  to  a  specific  performance  of  a  contract 
there  must  be  mutuality  of  obligation  and  remedy, 
has  many  exceptions;  among  which  are  unilateral  con- 
tracts, or  undertakings  signed  by  a  single  party. 
Iron  Age  Pub.  Co.  v.  Wes.  Un.  Tel.  Co.,  83  Ala.  498. 
Says  Sir.  Pomeroy:  "Another  most  important  and  compre- 
hensive species  of  these  contracts,  unilateral  in  form,  and 
which  can  be  specifically  enforced  by  the  one  for  whose 
benefit  they  are  made,  although  there  is  no  mutuality  in  the 
remedy,  embraces  those  in  which  the  consideration  is  not 
passed  and  executed,  but  future,  consisting  in  acts  to  be  done 
by  the  promisee,  although  the  agreements  themselves  con- 
tain no  express  promise  on  his  part  that  he  will  do  the  acts.'' 
Pom.  on  Con.,  §  169.  It  is  insisted,  that  the  contract  is 
signed  only  by  the  defendant,  and  there  is  no  obligation  on 
the  part  of  the  complainant  There  is  undoubtedly  mutuality 
of  obligation,  although  verbal  on  the  part  of  complainant. 
There  may  be  mutuality  jof  contract,  sdthough  the  promise 
on  the  part  of  one  is  in  writing  signed  by  him,  and  verbal 
on  the  part  of  the  other,  so  that  the  former  may  be  bound  to 
perform,  and  the  latter  may  avoid  the  contract — Oliver  v. 
Ala.  GoldlAfe  Ins.  Co.j  82  Ala.  417.  When  an  agreement  to 
renew  a  lease,  or  to  convey,  at  the  option  of  the  lessee,  forms 
part  of  a  lease,  specific  performance  will  be  decreed,  though 
there  may  be  no  obligation  on  the  part  of  the  lessee  to  accept 
of  purchase,  and  no  mutuality  of  remedy. — Hall  v.  Cenior, 
40  Cal.  63.  It  is  not  essential,  in  all  cases,  that  the  contract 
shall  be  capable  of  being  enforced  against  both  parties,  when 
entered  into;  if  not  so  capable  as  to  one,  yet  if  the  obligation 
to  perform  be  mutual,  and  he  has  performed  his  part  of  the 
agreement,  its  specific  execution  will  be  decreed. 

It  is  also  contended,  that  time  is  of  the  essence  of  the 
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contract,  made  so  by  its  terms,  and  that  complainant  did  not 
make  the  annual  payments  at  the  times  agreed  on.  Ordi- 
narily, the  time  of  performance  is  not  regarded  in  equity  as 
of  the  essence  of  a  contract  for  the  sale  of  lands,  but  it  may 
be  made  so  by  contract.  Bat,  whether  time  is  of  the  essence 
of  the  contract  in  this  case,  it  is  immaterial  to  determine; 
performance  at  any  time  may  be  waived.  The  receipts  of 
defendant,  introduced  in  evidence,  show  that  complainant 
made  the  annual  payments,  some  before  the  first  day  of 
October,  some  on  that  day,  and  others  during  that  or  the 
succeeding  month,  except  the  last  which  was  tendered.  De- 
fendant accepted  two  payments  made  after  the  first  day  of 
October,  and  the  payments  for  the  succeeding  year,  which 
were  made  before  that  day,  recognizing  the  contract  as  sub- 
sisting, and  thereby  waived  his  right  to  claim  a  forfeiture 
for  the  failure  to  make  the  payments  during  some  of  the  in- 
tervening years  on  the  day  named.  It  would  be  inequitable 
to  visit  upon  complainant,  under  such  circumstances,  a  for- 
feiture of  his  rights  under  the  contract. — Hunt  v.  Thompson, 
73  Ala.  158;  Stewart  v.  Cross,  66  Ala.  22. 

The  evidence  satisfactorily  shows,  that  the  contract  is  fair, 
just  and  reasonable,  defendant  receiving  compensation  in  the 
amount  agreed  to  be  paid  as  rent,  and  that  complainant  has 
substantially  performed  his  part  of  the  contract,  so  that  as 
to  him  it  has  become  executed.  The  tender  of  a  deed  was 
unnecessary,  for  it  manifestly  appears  defendant  would  not 
have  executed  it;  in  fact,  he  refused  to  do  so,  denying  com- 
plainants right  to  a  deed. 

Affirmed. 


ThroTrer  v.  Brandon. 

statutory  Action  in  nature  of  Ejectment 

1 .  Service  of  process;  when  cause  stands  for  trial. — When  procesa  is 
served  on  24th  December,  returnable  to  a  term  of  the  court  which  begins 
on  the  14th  January  following,  the. cause  stands  for  trial  at  that  term 
(Code,  §  §  11,  2731),  according  to  statutory  computation  and  the  settled 
practice. 

Appeal  from  the  Circuit  Court  of  Dale. 
Tried  before  the  Hon.  Jesse  M.  Cabmichael. 
Vol.  lzzzxz. 
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This  action  was  brought  by  W.  N.  Brandon  and  Itfattie 
Brandon,  against  Andrew  Thrower,  and  was  commenced  on 
the  2l8t  December,  1888.  The  summons  was  returned 
"executed  this  24th  December,  1888."  The  January  term 
of  the  court,  1889,  commenced  on  the  14th  day  of  the  month ; 
and  on  the  16th  day  of  January  a  judgment  by  nil  dicit  was 
entered  against  the  defendant.  This  judgment  is  now  as- 
signed as  error,  on  the  ground  that  it  was  prematurely  taken. 

Chas.  Wilkinson,  for  appellant,  cited  Code,  §§11,  2663, 
2731 ;  Moore  v.  Phillips,  8  Porter,  467 ;  Gregg  v,  Gilmer^ 
54  Ala.  429. 

J.  E.  P.  Flournoy,  contruy  cited  Cummings  v.  Richards, 
32  Ala.  460;  McCollum  v.  Hogan,  3  Stew.  575;  Bryant  v. 
Simpson,  3  Stew.  339. 

« 

McCLELL  AN,  J. — There  is  nothing  in  the  objection  relied 
on  to  operate  a  reversal  of  the  judgment  in  this  case.  In 
determining  whether  service  of  summons  has  been  perfected 
twenty  days  previous  to  the  return  term,  the  first  day  of  the 
term  is  the  last  day  of  the  period  limited,  and  if  by  including 
this  day,  as  required  by  section  11  of  the  Code,  twenty  days 
have  elapsed  after  the  day  of  service,  the  case  stands  for 
trial  at  that  term.  Such  has  been,  we  believe,  the  universal 
understanding  and  practice  of  the  bar  and  nisi  prius  courts, 
and  is,  we  do  not  doubt,  the  sound  construction  of  section 
2731  of  the  Code. — Gamer  &  Neville  v.  Johnson,  22  Ala. 
494,  501. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


McGravv^  v.  County  Commissioners  of  »^  ^ 

Greene. 


89    407 
114    479 


I  80    407 
128    438 


Certiorari  to  County  Commissioners,  in  matter  of  Establish-     ^  4^; 
ing  Stock  District,  i2g  gia 


89    407 
131     25 


1.    Local  statute  authorizing  establishment  by  County  Commissioners  of    \  aa  4ffr\ 
Greene,  of  district  in  which  stock  shall  not  run  at  large;  constitutionality  of.     141     ^ 

The  local  statute  approved  February  17th,  1885,  entitled  **An  act  to  au-     

thorize  the  Commissioners  Court  of  Greene  county  to  establish  districts 
in  which  stock  may  be  prevented  from  running  at  large''  (Sees.  Acta 
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1884-^,  pp.  580-83),  which  authorizes  said  court,  on  petition  filed,  pnbli- 
cation  of  notice,  and  opportunity  to  contest,  to  make  an  order  establish- 
ing such  district  as  described,  *'if  satisfied  that  a  majority  of  land-owners 
or  freeholders  who  reside  in  and  own  land  situated  in  said  proposed 
district,. and  who  are  over  the  age  of  twenty-one  years,  are  in  favor  of 
said  district  being  established,"  is  not  an  unauthorized  delegation  of  leg- 
islative authority  to  the  commissioners,  nor  otherwise  objectionable  on 
constitutional  grounds. 

2.  Same;  who  are  resident  "  land-owners  and  freeholders," — ^In  asoer^ 
taining  the  sense  or  wishes  of  the  "land-owners  and  freeholders"  resi- 
dent in  the  proposed  district,  under  the  provisions  of  said  local  statute, 
the  court  below  rightly  refused  to  count  or  consider  persons  to  whom, 
after  the  filing  of  the  petition,  the  contestants  conveyed  small  fractions 
of  land  solely  for  the  purpose  of  enabling  them  to  join  in  the  contest. 

3.  Same;  waiver'of  amendable  defects  in  petition, — If  it  was  necessary 
that  the  petition  asking  the  establishment  of  such  district,  under  tfaie 
provisions  of  said  local  statute,  should  allege  or  show  that  the  proposed 
district  "is  not  embraced  in  the  territory  comi>08ing  the  '  no  fence  '  or 
•  stock-law  district,'  as  now  estaolished,"  objection  on  account  of  the 
defect  can  not  be  raised  for  the  first  time  in  this  court  on  appeal,  when 
the  court  can  see  that  the  defect,  if  objected  to  in  the  Comnussioners 
Court,  might  have  been  remedied  by  amendment. 

Appeal  from  an  order  of  Hon.  S.  H.  Sprott,  presiding 
judge  of  the  sixth  judicial  circuit,  which  includes  the  county 
of  Greene,  refusing  to  grant  a  certiorari  to  revise  and  review 
the  proceedings  of  the  Commissioners  Court,  or  County 
Commissioners  of  said  county,  establishing  a  district  in 
which  stock  shall  not  be  permitted  to  run  at  large,  under  the 
provisions  of  the  local  statute  approved  February  17,  1885. 
Sess.  Acts  1884-5,  pp.  580-83. 

A  certified  copy  of  the  proceedings  had  in  the  Commis- 
sioners Court,  in  regard  to  the  establishment  of  the  proposed 
district,  was  made  an  exhibit  to  the  petition  for  a  certiorari^ 
showing  these  facts:  On  the  10th  January,  1889,  a  petition 
was  filed  in  the  office  of  the  probate  judge,  addressed  to  the 
Commissioners  Court  of  Greene  county,  asking  the  establish- 
ment of  a  district  in  which  stock  should  not  be  permitted  to 
run  at  large,  under  the  provisions  of  the  act  above  cited. 
The  petition  stated  the  boundaries  of  the  proposed  district, 
and  was  signed  by  twelve  persons,  who  were  therein  de- 
scribed as  ' 'freeholders  residing  in  said  county  and  in  the 
district ''  proposed  to  be  established.  The  hearing  of  the 
petition  was  set  for  the  11th  February,  1889,  and  notice  of 
it  was  published,  by  insertion  in  a  weekly  newspaper  pub- 
lished in  the  county,  and  by  posting  notices,  for  ihirty  days, 
at  the  office  of  the  probate  judge,  and  at  three  public  places 
within  the  proposed  district.  The  hearing  was  continued, 
from  term  to  term,  until  November,  1889,  when  the  court 
made  an  order  establishing  the  district  as  proposed     This 

Yoii.  LXZZXZ, 
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order,  or  decree,  recites  the  filiDg  of  the  petition,  the  publi- 
cation of  notice,  the  continnances,  &c.,  and  then  proceeds: 
"The  court  is  satisfied  from  the  evidence  that  the  following 
persons,  who  reside  in  said  district,  are  oyer  twenty-one 
years,  and  are  bona  fide  land-owners  or  freeholders,  owning 
land  in  said  proposed  district  when  said  petition  was  filed, 
and  also  at  the  present  time,"  naming  the  twelve  petitioners, 
"are  in  favor  of  the  establishment  of  said  district,  and  are 
the  only  parties  owning  land  in  said  district,  except  as  here- 
inafter shown;  and  that  the  following  persons,"  naming  eight, 
"who  are  over  the  age  of  twenty-one  years,  reside  in  said 
district,  and  were  at  the  filing  of  said  petition,  and  are  now, 
bona  fide  land-owners  or  freeholders,  owning  land  in  said 
proposed  district,  are  opposed  to  the  establishment  of  said 
proposed  district"  The  order,  or  decree,  then  recites  that 
the  contestants  introduced  one  Lamb  as  a  witness,  who  tes- 
tified that,  after  the  filing  of  the  petition  in  this  case,  he  had 
conveyed  by  deed  small  fractions  of  land  in  the  proposed 
district  to  fifteen  persons,  whom  he  named,  one  or  two  acres 
to  each;  that  they  resided  in  the  district  when  the  petition 
was  filed,  but  then  owned  no  land;  and  that  he  made  the 
several  conveyances  to  them  in  order  that  they  might  join  in 
the  contest,  they  being  opposed  to  the  establishment  of  the 
proposed  district.  The  same  proof  was  made  as  to  convey- 
ances by  other  persons,  one  of  whom  was  one  of  the  petition- 
ers for  the  establishment  of  the  district.  "But  the  court 
decided  and  declared,  that  said  parties  were  not,  within  the 
meaning  of  the  law,  bona  fide  land-owners  or  freeholders  in 
this  particular  regard,  and  they  were  not  estimated  or  re- 
garded as  such;  and  the  court,  being  satisfied  from  the  evi- 
dence that  a  majority  of  the  actual  land-owners  and  free- 
holders in  said  district,  as  contemplated  by  the  legislature  in 
passing  said  statute,  are  in  favor  of  the  establishment  of 
such  district,  the  same  is  hereby  declared  to  be  a  district  in 
which  stock  shall  not  be  permitted  to  run  at  large,"  de- 
scribing its  boundaries. 

The  petition  for  a  certiorari  was  sued  out  in  the  names  of 
G.  F.  McGraw  and  others,  whose  names  as  contestants  were 
discarded  by  the  Commissioners  Court;  and  assailed  the 
validity  of  the  proceedings,  (1)  because  their  names  were  so 
discarded  and  rejected;  and  (2)  because  the  said  local  stat- 
ute was  unconstitutional.  <  The  constitutional  objections  to 
the  statute,  as  specified  in  the  petition,  were:  (1)  "that 
the  General  Assembly  alone  can  pass  laws  under  which  local 
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and  private  interests  shall  be  provided  for  and  protected;" 

(2)  ''that  the  General  Assembly  could  not  delegate  its  leg- 
islative power  to   said   court  of   County  Commissioners;" 

(3)  ''that  said  statute  is  unconstitutional,  because  it  con- 
tiains  more  than  one  subject,  and  is  not  clearly  expressed  in 
its  title." 

Judge  Sprott  refused  to  grant  a  certiorari,  and  his  refusal 
is  here  assigned  as  error,  the  appeal  being  sued  out  under 
Code,  §  3616. 

Greene  B.  Mobley,  for  appellants. 

Judge  &  DbGbaffenreid,  contra. 

STONE,  C.  J.— We  concur  with  Hon.  S.  H.  Spbott  in 
holding  that  petitioners — appellants — are  not  entitled  to  a 
writ  of  certiorari  in  this  case.  The  act  under  which  the 
proceedings  were  had,  approved  February  17,  1885 — Sees- 
Acts,  580 — is  clearly  constitutional. — Stanfil  v.  Court  of 
County  Revenue,  80  Ala.  287.  And  we  think  the  court  of 
County  Commissioners  of  Greene,  in  ascertaining  the  sense 
or  wish  of  the  freeholders  of  the  district  in  which  it  was 
proposed  to  prohibit  stock  from  running  at  large,  rightly  re- 
fused to  count  or  consider  as  freeholders  those  persons  to 
whom  an  inconsiderable  fraction  of  land  had  been  conveyed, 
solely  for  the  purpose  of  enabling  them  to  vote,  or  express 
their  desire  in  the  matter  of  establishing  such  district  The 
sense  of  the  law  is,  that  only  resident  freeholders  in  fact, 
not  in  name,  shall  have  a  voice  in  determining  the  issue,  as 
is  clearly  manifest  in  every  aspect  of  the  statute,  express  or 
implied.  In  the  sense  in  which  the  commissioners  intended 
to  be  understood,  there  can  be  no  substantial  difference  be- 
tween freeholders  and  bona  fide  freeholders. 

In  the  petition  which  was  filed  in  this  case,  to  establish 
"a  district  wherein  stock  may  not  be  allowed  to  run  at  large," 
it  is  not  averred  that  the  proposed  district  is  "not  embraced 
in  the  territory  composing  the  'no  fence^  or  'stock  law'  dis- 
trict, as  now  established."  It  is  urged  before  us,  that  for 
this  omission  the  petition  is  fatally  defective,  and  fails  to 
make  a  case  of  which  the  court  of  County  Commissioners 
could  take  jurisdiction.  We  need  not  decide,  and  do  not 
intimate  what  would  be  our  ruling,  if  this  question  had  been 
raised  before  the  commissioners,  where  the  petition  could, 
and  doubtless  would  have  been  amended.  We  say  it  would 
Vol  .  Lzzziz. 
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have  been  amended,  because,  looking  at  the  statute  "to  pre- 
vent the  running  at  large  of  stock  in  certain  portions  of 
Greene  County,"  approTOd  February  4,  1885 — Sess.  Acts, 
300 — we  discover  that  the  district  embraced  in  these  pro- 
ceedings is  not  within  that  part  of  Greene  county  to  which 
that  statute  is  applicable.  When  the  petition  in  this  case 
was  filed,  notice  was  properly  given,  and  the  freeholders 
opposed  to  the  establishment  of  the  proposed  district  made 
vigorous  defense  against  its  establishment  They  voted  all 
the  strength  they  could  muster,  and  attempted  to  incre$ise 
their  strength  by  unauthorized  meand.  Yet  they  raised  no 
objection  to  the  sufficiency  of  the  petition.  Further,  when 
they  applied  for  certiorari  in  this  case,  the  defect  now  in- 
sisted on  was  not  made  a  ground  for  the  relief  prayed  for. 
Nor  does  it  appear  ever  to  have  been  claimed  or  relied  on, 
until  the  argument  was  filed  in  this  court.  If  there  ever 
was  anything  in  the  objection,  the  petitioners  for  certiorari 
have  waived  it. — Raicliff  v.  Allgood,  72  Ala.  119,  and  au- 
thorities cited 

There  is  nothing  in  the  other  objections  urged  by  appel- 
lants, and  we  approve  Judge  Sprott's  ruling  in  refusing  the 
writ  of  certiorari. 

Affirmed. 


McLiane  v.  McTl^he. 

Action  on  Attachment  Bond, 

1.  Wrongful  suing  out  of  aUachment;  non-existence  of  debt, — An  at- 
tachment is  wron^ully  sued  out,  if  no  debt  in  fact  existed  from  the  de- 
fendant to  the  plaintiff,  without  regard  to  the  ground  on  which  it  was 
sued  oat;  and  the  damages  actually  sustained  may  be  recovered  in  an 
acrion  on  the  bond. 

2.  Assignment  of  breach  in  complaint;  actual  and  exemplary  damages; 
demurrer, — In  an  action  on  an  attachment  bond,  claiming  exemplary 
damages,  the  complaint  must  negative  the  truth  of  the  statutory  ground 
on  which  it  was  sued  out,  and  also,  it  may  be,  the  existence  of  probable 
cause  for  believing  that  it  was  true ;  but  these  averments  are  not  neces- 
sary, when  the  complaint  seeks  to  recover  only  the  actual  damages,  and 
alleges  the  non-existence  of  a  debt ;  and  though  it  also  alleges  that  the 
attachment  was  sued  out  ''wrongfully  and  vexatiousiy,"  the  latter 
averment  may  be  regarded  as  surplusage,  and  does  not  render  the 
whole  complaint  demurrable. 
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Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jona.  Haralson. 

Aotion  on  attachment  bond,  by  J.  H.  McLane  against 
J.  H.  McTighe  and  others,  commenced  April  16th,  1888. 
Demurrer  sustained  to  complaint  assigning  breach,  and 
judgment  on  demurrer  assigned  as  error. 

Pettus  &  Pettus,  for  appellant,  cited  Durr  v,  Jackson^ 
59  Ala.  206;  Lockhart  v.  Woods,  38  Ala.  636;  Dothard  v. 
SAeid,  69  Ala.  137. 

Gaston  A.  Bobbins,  contra,  cited  City  Nat  Bank  v, 
Jeffries,  73  Ala.  183;  Jackson  v.  Smith,  75  Ala.  97;  Flour- 
noy  &  JEpping  v.  Lyon  &  Co.,  70  Ala.  308 ;  Calhoun  v,  Han- 
nan,  87  Ala.  277;  Drake  on  Attachments,  §  170;  O' Grady 
V.  Julian,  34  Ala.  88;  1  Greenl.  Ev.  §  78. 

CLOPTON,  J. — The  bond  on  which  appellant  sues,  was 
made  by  appellees  to  procure  the  issue  of  an  attachment, 
sued  out  by  J.  H.  McTighe  &  Co.  against  his  estate,  for  the 
sum  of  $2,046.78;  and  is  condition^  that  the  plaintiffs  in 
the  attachment  shall  prosecute  the  same  to  effect,  and  pay 
the  defendant  therein  all  such  damages  as  he  may  sustain 
by  the  wrongful  or  vexatious  suing  out  of  the  attachment 
The  complaint,  as  originally  framed,  contained  two  assign- 
ments of  breach.  A  demurrer  thereto  having  been  sus- 
tained, it  was  amended  by  striking  out  the  first  assignment 
A  demurrer  interposed  to  the  complaint  as  amended  was 
also  sustained.  The  assignments  of  error  only  relate  to  the 
ruling  of  the  court  on  the  last  demurrer;  the  grounds  being, 
first,  that  the  complaint  fails  to  aver  that  the  writ  of  attach- 
ment was  sued  out  without  probable  cause  for  believing  the 
facts  stated  in  the  affidavit  to  be  true;  second,  that  it  does 
not  set  forth  the  facts  constituting  the  breach  of  the  condi- 
tion of  the  bond. 

The  rule  stated  in  Durr  v.  Jackson,  59  Ala.  203,  that  in 
an  action  on  an  attachment  bond,  in  order  to  show  a  sufficient 
breach,  '4t  is  necessary  for  the  plaintiff  to  aver  in  his  com- 
plaint the  falsity  of  the  particular  fact  or  facts  which  may 
be  stated  in  the  affidavit  as  the  ground  of  attachment,^'  is 
not  of  universal  application.  Though  one  of  the  statutory 
grounds  for  attachment  may  exist,  if  there  is  no  debt  or  de- 
mand, to  enforce  the  collection  of  which  the  attachment  is 
authorized,  the  condition  of  the  bond  is  broken,  and  the 
Vol.  lttttt. 
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obligee  is  entitled  to  recover  in  an  action  thereon  such  actual 
damages  as  he  may  have  sustained. — Lockhart  v.  Woods, 
38  Ala.  631 ;  Durr  v.  Jackson,  supra.  In  City  National 
Bank  v.  Jeffries,  73  Ala.  183,  it  is  said:  "To  justify  an  attach- 
ment, there  mast  be  a  debt  due,  or  to  become  due,  and  one 
of  the  enumerated  statutory  grounds  for  attachment  must 
exist.  If  either  of  these  be  wanting  in  fact,  no  matter  how 
sincerely  the  attaching  creditor  may  believe  it  to  exist,  then 
the  attachment  is  wrongful,  but,  without  more,  only  wrong- 
ful. In  such  case,  the  measure  of  recovery,  in  a  suit  on  the 
bond,  is  the  actual  injury  sustained.'^  The  breach  assigned 
here  is,  that  the  attachment  was  wrongfully  and  vexatiously 
sued  out,  and  that  the  plaintiff  in  the  present  action  was  not, 
at  the  time  it  was  sued  out,  indebted  to  the  plaintiffs  in 
attachment  in  the  sum  of  $2,046.78,  or  any  part  thereof.  This 
is  a  distinct  averment  that  no  debt  was  owed  from  the  de- 
fendant to  the  plaintiff  in  attachment;  and  under  the  fore- 
going authorities,  it  shows  a  breach  of  the  condition  of  the 
bond. 

The  demurrer,  and  the  ruling  of  the  court  thereon,  proceed 
on  the  theory,  that  the  complaint,  averring  the  attachment 
was  wrongfully  and  vexatiously  sued  out,  is  a  claim  for  ex- 
emplary damages,  and  is  fatally  defective  in  failing  to  assign 
a  breach  sufficient  to  authorize  the  recovery  of  such  dam- 
ages. It  may  be  conceded  that,  under  the  decision  in  City 
National  Bank  v.  Jeffries,  supra,  it  is  requisite,  to  render  a 
complaint  sufficient  as  a  claim  for  exemplary  damages,  that 
it  should  aver,  in  addition  to  negativing  the  truth  of  the 
ground  on  which  the  attachment  was  obtained,  that  its  issue 
was  procured  without  probable  cause  for  believing  the 
alleged  ground  to  be  true.  Under  the  statutes,  there  are  in 
an  action  on  an  attachment  bond  two  elements  and  measures 
of  damages — actual,  if  only  wrongfully;  and  exemplary,  if 
also  vexatiously  sued  out.  The  breach  assigned  is  sufficient 
for  the  recovery  of  the  former,  though  it  may  be  insufficient 
for  the  recovery  of  the  latter.  The  demurrer  goes  to  the 
whole  complaint  When  a  complaint  contains  good  and  bad 
breaches,  a  demurrer  to  the  complaint  is  not  the  mode  to 
reach  the  error;  it  should  be  specially  directed  to  those 
breaches  which  are  not  well  assigned. — Hays  v.  Anderson, 
57  Ala.  374 ;  Floumoy  v.  Lyon  &  Co.,  70  Ala.  308.  We  have 
seen  that  the  breach  as  assigned  is  sufficient  to  warrant  a 
recovery  of  the  actual  damages,  and  the  complaint  claims 
none  other;  it  avers  a  good  and  sufficient  cause  of  action,  if 
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the  words,  and  vexatiotisly^  had  been  omitted.  Without 
those  words,  the  breach  assigned  is  ftdl  and  complete. 
Superadding  them  does  not  affect  the  sufficiency  of  the 
breach,  nor  subject  the  complaint  to  demurrer;  they  may  be 
stricken  out,  or  disregarded. — Monig.  Man.  Co.  v.  Humas, 
20  Ala.  473.  The  phrase,  and  vexatiously^  being  unneces- 
sary, is  surplusage,  which  the  defendants  may  move  to  strike 
out,  or  protect  themselves  against  vindictive  damages  by  a 
charge  limiting  the  recovery  to  the  actual  injuries. — BoUing 
V.  McKenzie,  at  present  term. 
Reversed  and  remanded. 


Wilder  v.  Wilder. 

Bill  in  Equity  to  enforce  Vendor^s  Lien  on  Land. 

1.  Waiver  of  vendor^ a  lien;  equitable  estoppel  against  married  woman. 
A  married  woman,  joining  with  her  husband  in  a  sale  and  conveyance 
of  land  belonging  to  her  statutory  estate  prior  to  the  laws  now  of  force, 
and  taking  a  second  mortgage  to  secure  the  deferred  payment  of  the 
purchase- money,  is  estopped  from  asserting  a  vendor's  hen  on  the  land, 
as  against  the  first  mortgagee,  who,  with  her  knowledge,  acquiescence 
and  active  interference,  advanced  the  money  with  which  the  cash  pay- 
ment was  made,  taking  his  mortgage  as  security. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  2d  March,  1888,  by 
Mrs.  Savannah  Wilder,  a  married  woman,  against  Sydney 
B.  Wilder  and  the  "American  Freehold  Mortgage  Company 
of  London,"  a  foreign  corporation ;  and  sought  to  establish 
and  enforce  a  vendor^s  lien  on  a  tract  of  land,  which  the 
complainant  and  her  husband  had  sold  and  conveyed  to  said 
Sydney  T.  Wilder,  and,  more  particularly,  to  have  her  lien 
declared  superior  and  paramount  to  that  of  a  mortgage  which 
said  Sydney  T.  Wilder  had  executed  to  said  foreign  corpo- 
ration, to  secure  the  payment  of  the  money  borrowed  from 
it,  with  which  he  made  the  cash  payment  to  complainant. 
The  chancellor  rendered  a  decree  for  the  complainant,  bnt 
declared  her  lien  inferior  and  subordinate  to  the  lien  of   the 
corporation's  mortgage ;  and  the  latter  part  of  this  decree  is 
here  assigned  as  error  by  the  complainant 
Vol.  lxxxix. 
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Clements  &  Bbeweb,  for  appellaDts. 

Webb  &  Tillman,  contra. 

SOIMEBVILLE,  J. — The  controlling  question  in  this  case 
involves  the  doctrine  of  equitable  estoppel,  or  estoppel  en 
pais,  in  its  application  to  a  married  woman,  where  she  ap- 
pears as  a  complainant  in  a  court  of  equity,  seeking  affirma- 
tively to  enforce  a  right  inconsistent  with  her  previous 
conduct,  upon  which  one  of  the  defendants  in  the  suit  has 
relied  and  acted.  The  subject  is  one  in  regard  to  which 
there  is  no  little  conflict  of  authority,  and  the  magnitude  of 
its  importance  grows  with  the  changed  policy  of  modem 
legislation,  removing,  to  a  great  extent,  the  iron-clad  dis- 
abilities of  married  women  imposed  by  the  rules  of  the  com- 
mon law. 

The  specific  question  here  involved  is,  whether  a  married 
woman  is  estopped  to  enforce  a  vendor's  lien  on  land,  sold 
and  conveyed  by  joint  deed  of  herself  and  husband  in  due 
form,  prior  to  the  Code  1886,  when  she  and  her  husband 
were  active  in  making  the  sale,  and  by  their  declarations  and 
conduct  induced  a  third  person  to  advance  to  her  vendee  a 
part  of  the  purchase-money,  with  the  understanding  that 
her  lien  should  be  waived  in  favor  of  such  person.  In  other 
words,  if  she  agrees  to  have  secured  the  unpaid  installment 
of  her  purchase-money  on  the  land  by  a  second  mortgage, 
subordinate  to  a  first  mortgage  of  a  third  person,  who,  on 
the  faith  of  such  superior  security,  advances  the  money  to 
her  vendee,  to  enable  him  to  pay  the  first  installment  to  her, 
can  she  afterwards  repudiate  this  waiver  of  her  vendor's 
lien,  and  enforce  it  as  a  prior  lien  over  this  other  incum- 
brance, the  superiority  of  which  she  had  admitted,  and  on 
the  faith  of  which  admission  she  procured  the  money  ?  We 
may  add,  that  the  transaction  is  conceded  to  be  governed  by 
the  law  as  it  existed  under  the  Code  of  1876. 

This  court  has  uniformly  held,  that  the  doctrine  of  estop- 
pel en  pais,  by  conduct  or  admissions,  can  not,  when  unac- 
companied by  fraud,  be  invoked  against  married  women,  so 
as  to  preclude  them  from  denying  the  validity  of  conveyemces 
of  their  statutory  separate  estate,  which  do  not  conform  to 
the  requirements  of  the  statute  governing  the  mode  of 
its  alienation.  This  prescribed  mode,  under  the  Code  of 
1876,  was  by  joint  deed  of  husband  and  wife,  attested  by  two 
witnesses,   or  acknowledged    in   due    form. — Code,    1876, 
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§§  2707-2708.  The  reason  upon  which  these  decisions  rest 
is,  that  the  statute  prescribes  and  restricts  the  mode  of  alien- 
ation by  married  women,  of  their  separate  estates;  and  to* 
allow  title  to  be  conferred  by  equitable  estoppel,  would  in- 
troduce a  new  mode  of  alienation  different  from  that  thus 
prescribed,  and  would  result  in  sanctioning  indirectly  the 
conveyance  by  femmes  covert  of  their  property,  when  they 
were  prohibited  by  statute  from  doing  directly  the  same  act 
in  the  mode  attempted.— Canf^  v.  Sanderford,  37  Ala.  91; 
Alexander  v.  Saulsbury^  lb.  376;  Drake  v.  Olover^  30  Ala. 
390;  Hardin  v.  Darwin,  11  Ala.  472;  Scott  v.  Battle, 
39  Amer.  Bep.  694.  So  it  has  been  held,  in  a  former 
decision  of  this  court,  that,  where  a  husband  and  wife  con- 
veyed with  covenant  of  warranty  lands  to  which  they  had  no 
titie,  the  wife  would  not  be  estopped  from  setting  up  against 
the  grantee  a  title  to  such  land  afterwards  acquired  by  her. 
Gonzales  v.  Hukill,  49  Ala.  260;  20  Amer.  Rep.  282.  .  The 
act  of  warranty,  being  purely  contractual,  could  not  operate 
by  estoppel,  because  a  married  woman  then  labored  under  a 
legal  disability  to  make  such  a  covenant  But  there  are 
decisions  of  other  courts  opposed  to  this  view. — Nash  v. 
Spofford,  43  Amer.  Dec.  425. 

In  the  case  of  Drake  v.  Olover,  supra^  where  the  property 
of  the  wife  was  held  not  to  be  governed  as  to  its  mode  of 
transfer  by  the  statute,  because  it  was  not  her  statutory 
separate  estate,  and  might,  therefore,  be  conveyed  otherwise 
than  by  the  joint  deed  of  the  husband  and  wife,  it  was  held 
that  the  fraudulent  silence  of  the  wife,  when  her  personal 
property  was  sold  in  her  presence  by  her  husband,  would 
estop  her  from  afterwards  repudiating  the  sale;  but  her 
mere  silence,  unaccompanied  by  fraud,  would  have  no  such 
effect 

In  Strong  v.  Waddell,  56  Ala.  471,  a  married  woman,  who 
had  purchased  land,  and  executed,  jointly  with  her  husband,  a 
mortgage  as  security  for  the  payment  of  the  purchase-money, 
was  held  to  be  estopped  from  denying  the  title  of  her  vendor, 
or  to  interpose  her  coverture  in  bar  of  the  foreclosure  of  the 
mortgaga  The  practical  effect  of  such  a  transaction  is,  that 
the  vendee  takes  the  property  burdened  with  the  mortgage, 
being  an  estate  on  condition,  to  become  absolute  only  on  the 
payment  of  the  purchase-money, — Marks  v.  Cowles,  53  Ala. 
499.  The  estoppel  is  against  claiming  the  estate  and  re- 
pudiating the  incumbrance  by  which  it  is  burdened. 

In  McCau  v.  Woolf,  42  Ala.  389,  the  doctrine  of  equitable 
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estoppel  was  applied  to  a  married  woman,  so  as  to  preclude 
her  from  asserting  title  to  certain  personal  property,  which 
the  husband,  under  the  rules  of  the  common  law,  had  re- 
duced to  possession,  and  suffered  to  be  sold,  and  which  she, 
after  his  death,  claimed  by  right  of  survivorship. 

Mr.  Bigelow,  in  his  work  on  Estoppel,  p.  490,  asserts  that 
the  weight  of  reason  and  authority  confines  the  doctrine, 
when  applied  to  married  women,  to  cases  of  ^'pure  tort,"  and 
excludes  from  its  operation  all  cases  where  the  ''action  sounds 
in  coniracV^ 

Mr.  Pomeroy,  after  calling  attention  to  the  conflict  of 
authority  on  this  subject,  observes:  "The  tendency  of 
modem  authority,  however,  is  strongly  towards  the  enforce- 
ment of  the  estoppel  against  married  women  as  against  per- 
sons sui  juris,  with  little  or  no  limitation  on  account  of  their 
disability.  This  is  plainly  so  in  States  where  the  legislation 
has  freed  their  property  from  all  interest  or  control  of  their 
husbands,  and  has  clothed  them  with  partial  or  complete 
capacity  to  deal  with  it  as  though  they  were  single.  Even 
independently  of  this  legislation,  there  is  a  decided  prepon- 
derance of  authority  sustaining  the  estoppel  against  her, 
either  when  she  is  attempting  to  enforce  an  alleged  right,  or 
to  maintain  a  defense."  And  he  adds:  "There  are,  how- 
ever, decisions  which  hold  in  effect,  that  since  a  married 
woman  can  not  be  directly  bound  by  her  contracts  or  con- 
veyances, even  when  accompanied  with  fraud;  so  she  can  not 
be  directly  bound  through  means  of  an  estoppel,  and  the 
operation  of  the  estoppel  against  her  must  be  confined  to 
cases  where  she  is  attempting  affirmatively  to  enforce  a  right 
inconsistent  with  her  previous  conduct  upon  which  the  other 
party  has  relied.  These  decisions  seem  to  be  in  opposition 
to  the  general  current  of  authority." — 2  Pomeroy's  Eq.  Jur. 
§  814,  and  cases  cited  in  note. 

There  are  many  cases,  both  English  and  American,  which 
support  this  view  of  the  law. — Boyd  v.  Turpin,  55  Amer. 
Bep.  597 ;  Hodges  v.  Powell,  60  lb,  401 ;  Shivers  v.  Simmons, 
28  76.  372,  and  note,  pp.  374-^377;  Bradley  v.  Snyder, 
58  Amer.  Dec.  564;  note,  569;  Lowell  v.  Daniels,  61  J6. 
448 ;  note,  543 ;  Nash  v,  Spofford,  43  Amer.  Dec.  425 ;  note, 
4:26,  Besson  v.  Eveland,  26  N.  J.  Eq.  471;  Connolly  v, 
Brantsler,  3  Bush  (Ky.),  702;  1  Story's  Eq.  Jur.  §  385; 
Kelly  Contr.  Mar.  Women,  ch.  6,  §  5;  2  Pom.  Eq.  Jur. 
§  814,  and  cases  cited. 

A  vendor's  lien  for  unpaid  purchase-money  is  not  such  an 
27 
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interest  in  land  as  to  require  an  instrument  in  writing,  in 
order  to  waive  or  alienate  it  It  is  a  mere  incident  of  the 
contract  of  sale,  implied  by  law,  and  it  may  be  waived  or 
abandoned  by  any  suitable  act,  or  oral  declaration,  showing 
an  intention  to  do  so  on  the  part  of  one  competent  to  con- 
tract—TToodaH  V,  Kelly,  85  Ala.  368;  7  Amer.  St  Rep. 
57 ;  Bamage  v.  Towles,  85  Ala.  588. 

A  married  woman,  as* we  have  said,  was,  at  the  time  of 
this  transaction,  invested  with  the  power  under  the  laws  of 
Alabama  to  sell  and  convey  her  separate  estate  by  the  joint 
deed  of  herself  and  husband,  duly  attested  or  acknowledged. 
Code,  1876,  §§2707-2708.  It  is  justly  argued,  that  this 
power  to  sell  embraces  the  power  to  sell  for  cash,  or  on  credit, 
or  partly  for  both  cash  and  credit.  It  includes  the  authority 
to  retain  the  legal  title  as  security  for  the  payment  of  the 
purchase- money,  or  to  convey  the  legal  title  and  take  in  re- 
turn  a  mortgage  from  the  vendee  to  secure  it,  or  to  take 
personal  security  on  the  notes  for  the  purchase-money.  In 
other  words,  she  may  sell  and  fix  the  terms  of  sale,  accord- 
ing to  any  of  the  modes  sanctioned  by  common  usage.  It 
is  our  judgment  that  she  may,  as  an  incident  of  this  right  to 
sell,  waive  her  right  to  enforce  her  vendor's  lien,  if  not  by 
mere  oral  agreement,  at  least  by  conduct  which  would  pre- 
clude her  from  subsequently  asserting  such  lien  upon  the 
principle  of  equitable  estoppel.  If  she  could  be  estopped 
in  no  instance,  the  morality  of  the  law  would  be  placed  upon 
a  very  low  plane,  and  the  disability  of  coverture,  instead  of 
being,  as  it  ought  to  be,  a  shield  for  her  protection  against 
legal  wrong,  would  become  a  sword  of  injustice  for  the 
license  of  fraud.  While,  therefore,  a  married  woman  may 
not  always  be  estopped  to  deny  her  capacity  to  contract,  es- 
pecially so  as  to  convey  her  property  in  a  mode  prohibited 
by  law,  she  may  be  estopped  by  any  positive  act  of  fraud,  as 
a  person  sui  juris  would  be.  Whether  in  any  case,  not 
involving  a  transfer  of  title  to  property  in  a  mode  prohibited 
by  law,  she  may  be  estopped  by  acts  en  j>ars,  unaccompanied 
by  fraud  or  other  tort,  we  do  not  now  decide. 

The  application  of  these  principles  to  the  facts  of  this  case 
does  not  seem  to  us  to  be  attended  with  any  great  difficulty. 
The  complainant,  Mrs.  Savannah  Wilder,  a  resident  of  Texas 
and  a  married  woman,  agreed  to  sell  to  the  defendant,  Syd- 
ney B.  Wilder,  her  brother-in-law,  certain  lands  in  Lowndes 
county,  Alabama.  The  correspondence  was  conducted,  on 
the  one  hand,  through  the  complainant's  husband,  at  Bart- 


VOL.  LXXXIX. 


Digitized  by  CjOOQ IC 


1889.]  OF  ALABAMA.  419 

[Wilder  V.  Wilder.] 

lett,  Texas;  bat  she  asserts  in  her  testimony  that  she  in  fact 
supervised  this  correspondence,  and  controlled  the  terms  of 
the  trade.  It  was  conducted  on  the  other  through  the  de- 
fendant, Sydney  Wilder,  and  H.  C.  Semple,  Esq.,  a  practic- 
ing attorney  at  IMEontgomery,  Alabama,  who  acted  for  the 
complainant  It  was  first  agreed  that  the  vendee  should  pay 
as  much  as  $4,000  cash,  and  $500  on  credit  for  the  land. 
The  deed  was  drawn  by  Semple,  sent  to  Texas,  and,  being 
executed  in  due  form,  sent  back  to  him  for  delivery  on  com- 
pliance with  the  terms  of  sale.  The  consideration  was  re- 
cited in  the  deed,  but  was  not  stated  to  have  been  paid. 

The  vendee,  Sydney  Wilder,  was  to  obtain  the  money 
which  he  expected  to  pay,  from  the  American  Freehold  Land 
Mortgage  Company  of  London,  which  had  an  agent  in  Ala- 
bama so  as  to  comply  with  the  law  as  to  foreign  corporations 
doing  business  in  this  State,  but  did  all  business  in  fact 
through  an  agency  in  New  Yorli.  To  secure  the  loan  from 
this  company,  he  was  to  give  a  first  mortgage  on  the  land. 
The  company  declined  to  advance  him  more  than  $3,500. 
Of  this  sum  he  needed  all  but  $2,000  to  carry  on  his  farm- 
ing business,  and  pay  other  expenses.  He  thereupon  pro- 
posed, through  Mr.  Semple,  to  modify  the  contract  so  as  to 
pay  Mrs.  Wilder  only  $2,000  cash,  and  to  secure  the  balance 
by  a  second  mortgage.  This  was  communicated  to  the  com- 
plainant, by  letter  to  her  husband,  and  they  authorized  the 
delivery  of  the  deed  on  these  terms,  telegraphing  lifr.  Semple 
to  that  effect.  The  deed  was  delivered  accordingly,  a  second 
mortgage  being  taken  to  secure  the  deferred  payments, 
which  contained  the  recital  that  it  was  to  be  subordinate  to 
the  mortgage  given  to  the  London  company.  This  mort- 
gage was  received  by  Semple  as  the  agent  of  the  complain- 
ant. The  cash  payment  was  transmitted  to  her,  and  she  re- 
ceived it  with  a  knowledge  of  the  facts.  We  need  only  say 
that  the  testimony  in  the  case  satisfies  us  that,  when  the 
complainant  received  this  money,  she  either  knew,  or  was 
charged  with  notice  of  the  fact,  that  her  vendor's  lien  was 
abandoned  by  the  taking  of  this  second  mortgage  subordi- 
nate to  that  of  the  American  Freehold  Land  Mortgage  Com- 
pany of  London,  which  advanced  the  money  on  the  faith  of 
the  assurance  that  its  mortgage  was  to  be  superior  to  hers. 
The  deed  executed  by  the  complainant  and  her  husband  to 
Sydney  Wilder,  and  the  mortgage  executed  by  the  latter  to 
his  vendors — reciting  that  it  is  subordinate  to  the  first  mort- 
gage of  the  London  company — being  contemporaneously  ex- 
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ecated,  would  in  equity  constitute  but  one  transaction.    "The 
two  are  read  together,  .as  if  they  were  but  parts  of  a  common 
instrument. — Marks  v.  Cowles^  53  Ala.  502-503,  supra. 

As  matter  of  contract,  therefore,  the  vendor^s  lien  would 
seem  to  be  waived.  But,  apart  from  this,  these  papers  con- 
tain within  themselves  a  positive  representation  that  the  lien 
is  waived,  by  the  declaration  that  a  second  or  subordinate 
mortgage  was  taken  to  secure  the  unpaid  purchase-money. 
The  complainant,  as  we  have  said,  had  notice  of  this  fact, 
and  authorized  the  transaction,  in  order  to  induce  the  London 
corporation  to  advance  the  money  which  was  to  come  to  her 
through  her  vendee,  Sydney  Wilder.  The  company  did  act 
on  it,  and  was  drawn  in  to  lend  their  money  on  the  faith  of 
its  truth.  To  allow  the  complainant  now  to  repudiate  the 
transaction,  by  gainsaying  the  truth  of  the  fact  that  such 
lien  had  been  waived,  as  the  papers  in  question  import,  would 
be  a  fraud  on  this  corporation,  which  equity  and  good  con- 
science ought  not  to  permit.  In  our  opinion,  a  court  of 
equity  ought  to  prevent  the  complainant  from  affirmatively 
asserting  the  alleged  priority  of  this  lien,  as  she  now 
attempts  to  do,  in  contravention  of  her  conduct,  upon  which 
the  defendant  company  has  relied  and  been  induced  to  act 
2  Pom.  Eq.  Jur.  §§  814-815;  Bradstreet  v.  Clark, 
12  Wend.  602. 

The  decree  of  the  chancellor  subordinates  her  lien  for  the 
purchase-money  to  the  first  moiigage  of  the  defendant  cor- 
poration. There  is  no  error  in  this  decree  of  which  she  can 
take  advantage  on  this  appeal,  and  the  decree  is  accordingly 
affirmed. 


Oriel   V.  Lomax. 

Action  for  Money  Paid  under  Special  Contract 

1.  Assignment  of  executory  contract  of  purchase;  defect  of  title,  as  fail- 
ure of  consideration. — On  a  sale  and  transfer  of  a  purchaser's  interest  in 
a  tract  of  land  under  an  executory  contract,  the  transferree  can  not  re- 
cover back  the  money  paid,  on  the  ground  that  the  transferror  had  no 
title  or  interest  which  he  could  sell  or  assign,  l)ecause  his  contract  with 
the  vendor  and  owner  of  the  land  was  by  parol  merely,  especially  where 
it  appears  that  the  vendor  has  executed  and  deposited  a  deed  in  escrow, 
to  be  delivered  to  the  purchaser  on  his  compliance  with  the  stipulations 
of  the  contract. 
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2.  Same;  fraudulent  concealment  or  migrepresentation, — If  the  trana- 
ferror,  in  the  negotiations  between  him  and  tne  transferree,  fraudulently 
misrepresented  or  concealed  a  material  fact,  which  was  an  inducement 
to  the  purchase,  and  on  which  the  transferree  relied,  this  would  give 
the  latter  a  right  to  repudiate  the  contract,  and  recover  back  the  money 
paid  under  it ;  but  mere  Bilence  is  not  fraud,  unless  the  seller  suppressed 
a  material  fact  within  his  knowledge,  which  honesty  and  good  faith  re- 
quired him  to  disclose. 

3.  Same;  ca$e  at  bar, — The  transferror  being  one  of  three  joint  pur- 
chasers of  a  tract  of  land  under  an  executory  parol  contract  of  sale, 
which  required  them    to  pay  a  part  of  the  price  in  cash,   and   to 

give  their  joint  notes  for  the  residue ;  if  he  stated  to  the  transferree  that 
e  and  his  co-purchasers  had  contracted  to  buy  the  land,  were  to  pav  a 
part  of  the  price  in  cash,  and  to  give  their  notes  for  the  balance,  this 
would  import  that  the  notes  were  to  be  joint,  and  his  failure  to  state 
the  fact  would  not  be  a  fraudulent  concealment ;  but,  if  he  stated  tliat 
separate  noles  were  to  be  given,  this  would  be  a  material  misrepresen- 
tation, and  would  avoid  the  contract,  if  the  transferree  relied  on  it,  was 
justified  in  relying  on  it,  and  was  theieby  injured,  although  the  trans- 
ferror did  not  know  at  the  time  that  his  statement  was  untrue. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbabd. 

This  action  was  brought  by  Tennent  Lomax,  P.  C.  Mas- 
sie,  and  T.  S.  Sayre,  against  Jacob  Griel,  to  recover  $100, 
with  interest,  which  plaintiffs  had  paid  to  defendant  on  a 
purchase  of  his  interest  in  a  lot  or  parcel  of  land  in  the  town 
of  Sheffield,  and  was  commenced  on  the  21st  June,  1887. 
The  contract  between  the  parties  was  reduced  to  writing, 
dated  at  Montgomery,  Jan.  6th,  1887,  signed  by  said  Griel 
only^  and  in  these  words:  "For  and  in  consideration  of 
$100  to  me  in  hand  paid,  by  Patrick  Massie,  T.  Lomax,  and 
T.  S.  Sayre,  I,  Jacob  Griel,  do  hereby  transfer  and  assign 
unto  said  Massie,  Lomax  and  Sayre  all  my  right,  title  and 
interest,  in  and  to  that  certain  property  recently  contracted 
for  by  said  Jacob  Griel,  C.  L.  Matthews,  and  J.  C.  O'Con- 
nell,  to  be  conveyed  by  A.  J.  Moses,  situated  on  Raleigh 
Avenue  in  the  city  of  Sheffield,  Colbert  county,  Alabama; 
and  we  {'i)  agree  to  assume  all  the  liabilities  of  said  Griel 
in  and  about  said  purchase. ^^  The  complaint,  as  amended, 
contained  the  common  counts  for  money  paid,  and  money 
harl  and  received;  and  special  counts  on  the  contract,  alleg- 
ing failure  of  consideration,  fraudulent  concealment,  and 
fraudulent  misrepresentation  of  material  facts,  on  the  part 
of  the  defendant.  The  cause  was  tried  on  issue  joined,  but 
the  record  does  not  show  what  pleas  were  filed. 

It  was  proved  on  the  trial,  as  appears  from  the  bill  of  ex- 
ceptions, that  in  December,  1886,  the  defendant  (Griel), 
^with  said  Matthews  and  O^Connell,  bought  from  A.  T.  Mose^ 
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his  interest  in  the  lot  or  tract  of  land  mentioned  in  the  writ- 
ten instrument,  which  Moses  had  bought  from  the  Sheffield 
Land  Company ;  that,  by  the  terms  of  the  contract  between 
them  and  Moses,  which  was  not  reduced  to  writing,  one-third 
of  the  purchase-money  was  to  be  paid  in  cash,  and  their 
joint  notes  given  for  the  balance;  that  conveyances  were  to 
be  executed  when  Moses  had  procured  a  deed  from  his  ven- 
dor, the  Sheffield  Land  Company,  or  he  was  to  procure  con- 
veyances to  them  directly  from  the  Sheffield  Land  Company ; 
that  Moses  afterwards  procured  deeds  from  the  Sheffield 
Land  Company,  and  sent  them  to  Moses  Bros,  at  Mont- 
gomery, to  be  delivered  to  Griel,  Matthews  and  O'Connell, 
on  their  compliance  with  the  stipulations  of  the  contract 
with  him ;  that  Griel  refused  to  have  anything  to  do  with 
the  matter,  as  he  had  sold  out  his  interest  to  the  plaintiffs, 
and  Matthews  and  O'Connell  refused  to  complete  the  con- 
tract with  plaintiffs  instead  of  Griel ;  that  the  deeds  were 
therefore  never  delivered,  and  the  contract  of  sale  never 
consummated.  The  plaintiffs  insisted,  (1)  that  there  was  a 
total  failure  of  the  consideration  of  their  contract  with 
Griel,  because  he  had  no  interest  which  was  capable  of  sale 
or  assignment,  and  because,  by  the  terms  of  the  agreement 
between  him,  Matthews  and  O'Connell,  he  could  not  sell 
or  transfer  his  interest  in  their  contract  with  Moses  without 
their  consent;  (2)  that  defendant  fraudulently  concealed 
from  them  the  fact  that  he  was  to  give  his  notes,  jointly  with 
Matthews  and  O'Connell,  for  the  purchase-money  not  paid 
in  cash;  (3)  that  he  fraudulently  represented  to  them  that 
it  would  only  be  necessary  for  them,  in  order  to  get  a  title 
to  the  land,  to  make  the  cash  payment,  and  to  give  their  in- 
dividual notes  for  the  balance  of  the  purchase-money;  and 
they  adduced  evidence  tending  to  prove  these  representa- 
tions. Several  exceptions  were  reserved  by  the  defendant 
to  the  rulings  of  the  court  on  the  admissibility  of  evidence, 
but  these  rulings  require  no  special  notice. 

The  court  charged  the  jury,  ex  mero  moiu^  as  follows: 
"If,  at  the  time  of  the  sale,  plaintiffs  desired  to  purchase  an 
interest  in  land,  and  defendant  knew  this,  and  represented 
to  them  that  he  had  an  interest  in  land,  and  offered  to  sell 
them  an  interest  in  land,  and  withheld  from  them  the  facts, 
if  the  evidence  shows  they  are  facts,  that  the  only  interest 
he  had  in  the  land  was  by  virtue  of  a  parol  contract  of  pur- 
chase, and  that  he  had  never  been  put  in  possession,  and  had 
paid  no  part  of  the  purchase-money,  and  had  a  right  to  with- 
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draw  from  the  trade  if  a  profit  was  not  realized  in  sixty 
days;  and  if  plaintiffs  relied  upon  his  representations,  and 
were  thereby  induced  to  make  the  trade  with  him,  then  this 
would  be  a  fraud  on  them,  and  would  give  them  a  right  to 
recover."  (2)  "It  is  not  always  necessary  for  a  man  to  in- 
tend to  cheat,  or  swindle,  or  deceive,  in  order  to  be  guilty  of 
a  legal  fraud ;  he  might  sometimes  commit  a  legal  fraud, 
without  a  dishonest  intention." 

The  defendant  excepted  to  each  of  these  charges,  and  also 
to  the  following  charges,  which  were  given  by  the  court  on 
request  of  the  plaintiffs: 

(1.)  "If  the  jury  believe  from  the  evidence  that  all  the 
facts  concerning  the  contract  between  Griel,  Matthews  and 
O'Connell,  for  the  Sheffield  property,  were  known  to  Griel, 
and  that  plaintiffs  knew  nothing  about  them '  except  what 
Griel  told  them,  and  that  their  ignorance  was  known  to 
Griel,  and  that  the  trade  between  them  was  based  entirely 
on  what  Griel  told  them ;  then  plaintiffs  had  the  right  to 
rely  on  the  statement  of  Griel."  (2.)  "If  the  jury  believe 
from  the  evidence  that  the  defendant  represented  to  plain- 
tiffs that  they  would  have  to  pay  in  cash,  and  with  their 
notes,  one-third  of  the  sum  agreed  to  be  paid  by  Griel, 
Matthews  and  O^Connell  for  the  lots  contracted  for,  and  that 
this  representation  was  false,  and  that  it  was  a  misrepresen- 
tation of  a  material  fact  relating  directly  to  the  matter  of 
the  contract  between  him  and  plaintiffs,  and  that  plaintiffs 
had  a  right  to  rely,  and  did  rely  upon  the  representation ; 
then  they  must  find  for  the  plaintiffs,  even  though  they  may 
believe  that  the  defendant  misrepresented  the  matter  inno- 
cently." (3.)  "If  the  jury  believe  from  the  evidence  that 
plaintiffs'  trade  with  defendant  was  based  entirely  on  defend- 
ant's statement  to  them,  and  that  defendant  knew  this ;  then 
it  was  his  duty  to  inform  plaintiffs  of  all  material  facts  con- 
cerning the  transaction." 

The  defendant  requested  the  following  charge  in  writing, 
and  excepted  to  its  refusal:  "The  law  raises  the  presump- 
tion, that  when  defendant,  Matthews  and  O'Connell  jointly 
purchased  the  lots  from  Moses,  they  were  to  execute  their 
joint  notes  for  the  deferred  payments,  and  the  plaintiffs  were 
bound  to  know  this  presumption  of  law." 

The  charges  given  by  the  court,  the  refusal  of  the  charges 
asked,  and  the  rulings  on  evidence,  are  assigned  as  error. 

Abbington  &  Gbaham,  for  the  appellant,  argued  all  the 
assignments  of  error,  and  cited  the  following  authorities; 
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Oriel  V.  Lomax,  86  Ala.  132;  Jordan  &  Son  v.  Pickett, 
78  Ala.  331;  Munroe  v.  Pritchett,  16  Ala.  790;  Juzan  v. 
Toulmin,  9  Ala.  662;  Wilcox  v.  Henderson,  64  Ala  535; 
Tabor  v.  Peters,  14.  Ala.  90. 

L.  C.  Smith,  and  Geo.  M.  Marks,  contra^ — (1.)  The  con- 
tract was  without  consideration,  because  the  subject-matter 
had  no  legal  existence,  and  Griel  had  no  interest  which  was 
the  subject  of  sale  or  assignment. — Brewton  v.  Watson, 
67  Ala.  172;  Cullurn  v,  Br.  Bank,  4  Ala.  28;  Flinn  v.  Bar^ 
her,  64  Ala.  193;  2  Add.  Contracts,  §  514;  1  Wait's  A.  & 
D.  Ill,  §  22.  (2.)  On  the  sale  or  or  assignment  of  a  mere 
chose  in  action,  there  is  an  implied  warranty  of  its  validity, 
and  of  the  right  to  sell ;  and  if  it  is  void,  or  incapable  of 
enforcement — that  is,  if  the  purchaser  gets  nothing — he 
may  recover  back  the  purchase-money  paid. — Benj.  Sales, 
§§619,  924,  955;  Wood  v.  Sheldon,  42  N.  J.  Law,  421; 
Thrall  v,  Newell,  19  Vt.  208;  2  Add.  Contracts,  §643; 
Com.  Digest,  Action  on  the  Case,  A.  8 ;  Medina  v,  Stotighton, 
1  Ld.  Raym.  593;  3  Term  R.  58;  1  Bac.  Abr.  113;  Co.  Litt 
384  a;  Conturier  v,  Hasiie,  5  H.  L.  Cases,  673;  1  Chitty's 
Contr.,  11th  Amer.  Ed.  517,  notes.  (3.)  The  evidence 
shows  a  concealment  of  material  facts  by  the  defendant,  and 
a  misrepresentation  of  material  facts ;  either  of  which  gave 
plaintiffs  a  right  to  avoid  the  contract,  and  to  recover  the 
money  paid  under  it — Munroe  v.  Pritchett,  16  Ala.  785 ; 
Davis  V.  Betz,  66  Ala.  210;  Tahor  v,  Peters,  74  Ala.  90. 

SOMERVILLE,  J. — This  case  was  before  us  on  a  former 
appeal^  when  we  fully  discussed  some  of  the  most  important 
principles  involved. — Griel  v,  Lomax,  86  Ala.  132.  We 
then  stated  the  rule  to  be,  in  cases  where  the  vendor  of  any 
interest  in  land  had  no  title,  that  the  purchaser  in  an  execu- 
ted sale  had  no  remedy,  upon  such  failure  of  title,  unless  he 
had  protected  himself  by  taking  proper  covenants  for  title, 
or  unless  there  was  fraud,  either  by  misrepresentation  or 
concealment,  in  the  sale. 

It  is  still  insisted  that  Griel  had  no  interest  whatever  in 
the  land  he  sold  to  the  plaintiffs,  and  that  there  was  a  total 
failure  of  consideration — that  he  acquired  a  hundred  dol- 
lars of  the  plaintiffs^  money  for  nothing,  and  for  this  reason 
the  money  ex  cpquo  et  bono  belongs  to  the  plaintiffs,  and 
they  ought  to  recover  it  back  in  this  action.  We  can  not 
perceive  that  this  changes  the  aspect  of  the  question,  or 
Vol.  lzxxiz. 
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rescues  the  case  from  the  principle  declared  on  the  former 
appeal  But  it  is  not  true,  on  the  facts  set  out  in  the  bill  of 
exceptions,  that  Griel  had  no  valuable  interest  in  the  land 
in  question.  Moses  had  agreed  to  sell  the  land  to  Griel, 
Matthews  and  O^Connell,  by  delivering  a  deed  to  them  from 
the  She£ELeld  Land  Company;  the  agreement,  it  is  true, 
being  only  verbal,  so  that  it  was  voidable  under  the  statute 
of  frauds,  and  its  enforcement  could  have  been  resisted  by 
either  parfcy  by  interposition  of  the  statute  set  up  by  special 
plea.  But  Moses  made  no  effort  to  avoid  the  agreement  on 
his  part  On  the  contrary,  he  procured  the  deed  to  be 
signed  in  proper  form,  and  made  every  suitable  effort  to 
deliver  it,  as  he  had  stipulated  to  do,  by  depositing  the  pa- 
pers with  Moses  Bros.,  to  be  delivered  to  the  grantees  upon 
performance  by  them  of  their  part  of  the  contract.  We 
held  in  Jenkins  v.  Harrison,  66  Ala.  345,  that  such  a  de- 
livery of  a  deed  in  escrow  constituted  a  note  or  memoran- 
dum of  the  contract,  which 'would  fully  satisfy  the  statute 
of  frauds;  and  this  ruling  was  followed  in  Johnston  v.  Jones, 
85  Ala.  286.  On  such  a  state  of  facts,  a  bill  for  specific 
performance  would  lie  by  the  grantees  in  the  deed — Griel 
and  his  associates.  Griel,  therefore,  possessed  a  valuable 
interest  capable  of  being  transferred,  and  sufficient  to  consti- 
tute a  legal  consideration  for  a  promise  to  pay  money.  In 
fact,  the  true  consideration  of  the  contract,  in  another  phase, 
would  seem  to  be  nothing  more  than  the  transfer  to  the 
plaintiffs  of  Griel's  right,  such  as  it  was,  under  the  contract 
with  Moses — the  placing  of  the  plaintiffs,  so  to  speak,  "in 
his  shoes  ;^'  an  agreement  which  would  be  valid  unless  the 
vendor,  Griel,  was  guilty  of  some  fraudulent  misrepresenta- 
tion or  concealment  in  the  trade,  such  as  would  vitiate  it. 
2  Add.  Contr.  (Morgan's  Ed.)  §  643;  Chapman  v.  Speller, 
14  Q.  B.  621. 

The  fraud  charged  against  Griel  is  one  both  of  represen- 
tation and  concealment  Without  extending  this  opinion  so 
as  to  examine  the  numerous  rulings  of  the  court,  we  epito- 
mize the  following  propositions: 

If  Griel  stated  to  the  plaintiffs  that  he  and  Matthews  and 
O'Connell  had  contracted  to  buy  the  land  in  question  from 
Moses,  and  were  to  pay  one  third  cash,  and  execute  their 
notes  for  the  balance  of  the  purchase-money,  this  imported 
prima  faxne  that  the  notes  were  to  be  joint,  and  not  several 
notea  The  mere  statement  of  a  joint  purchase,  in  part  on 
credit,  would  imply  the  just  expectation  of  a  joint  promise 
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to  pay  the  consideration  price.     A  failure,  therefore,  to  par- 
ticularly disclose  the  independent  fact  that  joint  notes  were 
to  be  given,  if  such  were  a  fact,  would  not,  under  these  cir- 
cumstances, be  a  fraud. 

But,  if  Griel,  on  the  one  hand,  represented  that  separate 
notes  were  to  be  given,  and  the  truth,  on  the  other  hand, 
was  thai  joint  notes  were  to  be  given  by  him  and  his  co-pur- 
Chasers,  this  would  be  the  misrepresentation  of  a  material 
fact,  which  would  vitiate  the  contract,  if  the  plaintiffs  relied 
on  such  statement,  and  were  justified  by  the  circumstances 
in  relying  on  it  as  an  inducement  to  such  contract,  and  were 
thereby  deceived  and  injured.  And  this  result  would  follow, 
although  Griel  did  not  know  his  statement  was  untrue. 

The  evidence  shows  that  the  facts  of  the  trade  with  Moses 
were  known  to  Griel,  and  entirely  unknown  to  the  plaintiffs. 
This  inequality  of  knowledge  or  information  would  justify 
the  plaintiffs  in  relying  on  any  representation  made  to  them 
by  Griel,  as  to  any  material  fact  connected  with  the  trade. 

The  alleged  statement  of  Griel,  as  to  what  the  plaintiffs 
"would  have  to  do  in  order  to  get  a  good  title,"  does  not  nec- 
ess£urily  import  any  aflSrmation  of  the  terms  of  the  contract 
with  Moses.  It  may  be  construed  into  an  expression  of 
opinion  by  him  merely,  and  nothing  more.  And  if  construed 
as  an  opinion,  to  be  fraudulent,  it  must  be  shown  to  be  know- 
ingly false,  made  with  intent  to  deceive,  and  to  have  been 
accepted  and  relied  on  by  the  plaintiffs  as  true. 

It  is  argued  that  Griel  was  guilty  of  fraudulent  conceal- 
ment, because  he  knew  that  his  agreement  with  Moses  was 
verbal,  and  he  failed  to  disclose  this  fact  to  the  plaintiffs. 
How  this  circumstance  has  operated  to  injure  the  plaintiffs 
is  not  clear  from  the  evidence,  in  view  of  the  fact  that  Moses 
has  not  been  remiss  in  performing  all  he  agreed  to  do,  and 
has  deposited  in  escrow,  ready  for  delivery,  a  deed  to  the 
land,  which  would  furnish  the  grantees  all  needful  evidence 
upon  which  to  base  a  suit  for  specific  performance  against 
the  Sheffield  Land  Company.  The  agreement  of  Moses  in 
fact  is  fully  executed,  so  far  as  is  possible  on  his  part  The 
fact  that  the  agreement  of  Moses  was  verbal,  does  not  in  any 
manner  prejudice  the  plaintiffs  in  this  action.  Their  diffi- 
culty lies  in  another  fact,  and  that  is  the  refusal  of  Greil's 
associates  to  unite  with  them  in  the  notes,  and  the  refusal  of 
Moses  to  take  them  in  substitution  for  Griel — a  possible 
miscarriage  necessarily  incident  to  the  very  nature  of  their 
trade. 
Vol.  lzzzxx. 
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To  have  been  guilty  of  fraudulent  concealment  as'  to  any 
fact,  Griel  must  have  had  knowledge  of  such  fact.  It  must 
have  been  material,  and  of  a  nature  which  it  was  his  duty 
io  disclose  under  the  peculiar  circumstances  of  the  case;  or, 
as  said  by  Mr.  Story,  and  often  repeated  by  this  court,  such 
concealment,  to  be  fraudulent,  must  be  of  ''those  facts  and 
circumstances  which  one  party  is  under  some  legal  or  moral 
obligation  to  communicate  to  the  other,  and  which  the  latter 
has  a  right,  not  merely  in  foro  conscientice,  but  juris  et  jure 
to  know." — 1  Story's  Eq.  Jur.  §  216.  The  principle  may  be 
generalized,  in  other  words,  by  saying  that,  to  constitute 
&aud,  in  cases  of  mere  silence,  there  must  be  the  suppression 
of  some  material  fact  which  honesty  and  good  faith  require 
to  be  disclosed  under  the  facts  of  the  particular  case.  There 
can  usually  be  no  fraud  in  silence,  without  intentional  con- 
cealment, for  it  may  be  purely  accidental.  "Fraudulent 
concealment,"  says  Mr.  Pomeroy,  "  implies  knowledge  and 
intention;"  and  he  adds,  '4t  is  hardly  possible  to  conceive  of 
a  fraudulent  concealment  without  a  knowledge  of  the  fact 
suppressed  by  the  party,  and  an  intention  not  to  dislose  such 
fact" — 2  Pom.  Eq.  Jur.  §900;  VanArsdale  v.  Howard, 
5  Ala  596 ;  Juzan  v.  Toulmin,  9  Ala.  662 ;  44  Amer.  Dec. 
448;  Jordan  v.  Pickett,  78  Ala.  3Sl;  Moses  v.  Katzenberger, 
84  Ala.  95,  98;  Hughes  v.  Robertson,  15  Amer.  Rep.  104, 
and  note,  106.  Whether  the  duty  to  disclose  exists  in  a 
given  case,  depends  upon  the  fiduciary  or  other  relation  of 
the  parties,  the  nature  of  the  contract,  the  degree  of  trust 
reposed,  whether  expressly  or  impliedly,  the  value  or  nature 
of  the  particular  fact,  the  relative  knowledge  of  the  con- 
tracting parties,  and  other  circumstances  of  the  case. 

There  are  ''cases  in  which  the  very  propositions  of  a  party 
imply  that  certain  things,  if  not  told,  do  not  exist." — 2  Par- 
sons' Contr.  776-777.  This  point  is  more  clearly  treated  by 
Mr.  Pomeroy  than  by  any  other  author  we  have  examined, 
but  we  are  not  called  on  to  enter  into  its  discussion  more 
fully  in  the  present  case. — 2  Pom.  Eq.  Jur.  §  902  et  seq; 
2  Add.  Contr.  (Morgan),  538;  Story  on  Contr.  §  §  516-521; 
Bosywick  v,  Lewis,  2  Amer.  Dec.  73,  and  note ;  Irvine  v. 
Kirkpatrick,  3  Eng.  L.  &  Eq.  17 ;  Nicholson  v.  Janeway, 
16  N.  J.  Eq.  585;  Conover  v.  Waddell,  22  lb.  492. 

It  is  apparent  that  several  of  the  rulings  of  the  court  do  not 
conform  to  these  principles. 
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The  rulings  on  the  evidence  seem  to  us  to  be  without 
error. 

Reversed  and  remanded. 


Haggerty  v.  Elyton  Liand  Co. 

Bill  in  Equity  by  Heirs  of  Deceased  Purchaser,  for  Specific 
Performance  of  Contraci. 

1.  Specific  performance;  what  bill  must  allege, — In  a  suit  for  the  spe- 
cific execntion  of  a  contract  of  sale,  the  complainant  is  strictly  required 
to  do  equity,  by  showing  substantial  performance  on  his  own  part,  or 
alleging  a  readiness  and  offer  to  perform  all  that  is  incumbent  on  him 
under  the  terms  of  the  contract ;  and  when  any  stipulation  on  his  part 
constitutes  a  condition  precedent  to  his  right  to  relief,  he  must  show 
performance  as  stipulated,  or  facts  constituting  a  waiver  thereof,  or 
special  circumstances  which  authorize  the  court  to  grant  relief  against  it. 

2.  Same;  conditions  precedent  and  subsequent  — On  a  contract  for  the 
sale  of  a  tract  of  land,  the  title  bond  reciting  the  payment  of  a  sum  of 
money  by  the  purchaser,  and  his  agreement  to  erect  improvements  of 
specified  value  within  a  specified  time,  and  further  declaring  that  the 
erection  of  the  improvements  **  is  the  principal  consideration  and  in- 
ducement for  the  said  sale,"  and  that  if  they  are  not  erected  as  and 
when  stipulated,  the  purchaser  shall  forfeit  the  money  paid  and  what- 
ever improvements  he  may  have  erected ;  possession  being  deli vered  on 
the  payment  of  the  money,  the  purchaser  acquires  at  once  an  equitable 
interest,  as  to  which  the  stipulation  for  a  forfeiture  is  a  condition  sub- 
sequent ;  but  he  is  not  entitled  to  a  conveyance,  or  to  a  specific  execu- 
tion of  the  contract,  cTnless  the  improvements  are  erected  as  and  when 
stipulated,  their  erection  being  a  condition  precedent. 

3.  Same;  time  of  performance;  laches, — As  a  general  rule,  a  court  of 
equity  does  not  regard  the  time  of  performance  as  of  the  essence  of  the 
contract  for  the  sale  of  land,  unless  made  so  by  express  stipulation,  or 
arising  by  implication  from  the  nature  of  the  subject-matter  and  the 
declared  objects  of  the  vendor ;  as  here,  where  the  bond  for  titles  declared 
that  the  erection  of  improvements  by  the  purchaser,  as  stipulated,  was 
the  principal  consideration  and  inducement  for  the  sale ;  and  the  pur* 
chaser  having  failed  to  make  the  specified  improvements,  although  he 
remained  in  possession  more  than  twelve  months  after  the  expiration 
of  the  stipulated  period,  and  having  then  moved  away,  leaving  the  taxes 
unpaid,  if  these  facts  did  not  authorize  the  vendor  to  regai^  the  con- 
tract as  abandoned,  they  show  such  gross  laches  as  would  bar  the  pur- 
chaser's right  to  a  specific  performance. 

4.  Sam£;  laches  by  heirs  of  deceased  purchaser;  lapse  of  time,  or  stale 
demand, — ^The  purchaser  having  forfeited  his  right  to  specific  perform- 
ance, and  died  more  than  a  year  after  his  abandonment  of  possession, 
his  heirs  at  law  can  not  maintain  a  bill  to  compel  specific  performance 
thirteen  years  afterwards,  without  averment  and  proof  of  a  satisfactory 
reason  for  their  delay;  and  if  they  rely  on  ignorance  of  their  'rights, 
they  must  aver  and  prove  due  diligence  in  the  ascertainment  of  the  facts 
on  which  they  base  their  claim  to  relief. 

6.    Same;  waiver  of  condiion.— When  the  purchaser,  or  his  heirs,  seek- 
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ing  specific  performance  of  the  contract,  rely  on  the  waiver  of  a  con- 
dition precedent  on  his  part  to  be  performed,  they  must  show  an  agree- 
ment founded  on  valuable  consideration,  or  facts  which  estop  the  ven- 
dor from  insisting  on  the  condition. 

Appeal  from  the  Chancery  Court  of  JefEerson. 

Heard  before  the  Hon.  Thos.  Cobbs. 

The  bill  in  this  case  was  filed  on  the  27th  May,  1889,  by 
James  Haggerty  and  his  sister,  Mrs.  Nancy  McNeelis, 
brother  and  sister  of  Mike  Haggerty,  deceased,  as  his  sole 
heirs  at  law,  against  the  Elyton  Land  Company ;  and  sought 
the  specific  performance  of  a  contract  between  the  defend- 
ant and  said  decedent,  for  the  sale  to  the  latter  of  a  lot  in 
the  city  of  Birmingham,  on  13th  February,  1872,  on  terms 
specified  in  the  bond  for  titles  executed  by  the  defendant. 
The  chancellor  sustained  a  demurrer  to  the  bill,  on  these 
grounds:  (1)  that  the  erection  of  improvements  on  said 
lot  by  Mike  Haggerty,  as  specified  in  the  bond  for  title,  was 
a  condition  precedent  to  any  right  on  his  part  to  a  convey- 
ance; (2)  that  complainants' demand  is  stale;  (3)  that 
their  right  is  barred  by  the  statute  of  limitations;  (4)  that 
they  have  been  guilty  of  laches.  The  chancellor's  decree  is 
assigned  as  error  by  the  complainants. 

Semple  &  Little,  for  appellants. 

Alex.  T.  London,  contra, 

• 
CLOPTON,  J. — The  appeal  is  taken  from  a  decree  sus- 
taining a  demurrer  to  the  bill,  which  is  brought  by  appellants, 
as  the  heirs  at  law  of  Mike  Haggerty,  deceased,  for  the 
specific  execution  of  a  contract  of  sale,  made  February  13, 
1872,  by  which  the  defendant,  the  Elyton  Land  Company, 
sold  to  decedent  lot  numbered  eight  in  block  sixty  in  the  city 
of  Birmingham.  The  bond  which  the  company  gave  Hag- 
gerty, and  which  is  the  only  evidence  of  the  contract,  recites 
as  the  consideration  the  sum  of  $175,  and  the  agreement  on 
the  part  of  Haggerty  "that  he  will  erect,  or  cause  to  be 
erected,  upon  the  lot  or  parcel  of  land  hereinafter  described, 
and  by  or  before  the  13th  day  of  August,  1873,  improvements 
of  not  less  value  than  eight  hundred  dollars."  The  condition 
of  the  bond  is  as  follows:  ''Now,  if,  upon  the  erection  and 
completion  of  improvements  as  herein  stipulated,  the  said 
Elyton  Land  Company  causes  to  be  made  or  makes  to  the 
said  Haggerty,  his  heirs,  and  assigns,  a  good  and  sufficient 
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title,  with  covenants  of  seizin  and  warranty,  to  the  aforesaid 
lot  or  parcel  of  land,  and  containing  the  reservations  and 
conditions  hereinafter  stipulated,  then  this  obligation  to  be 
void;  otherwise  to  remain  in  full  force «nd  efifeci  The  erec- 
tion and  completion  of  the  aforesaid  improvements  being  the 
principal  consideration  and  inducement  for  the  sale  aforesaid, 
it  is  expressly  understood,  that  if  the  said  improvements  are 
not  erected  as  herein  stipulated,  then,  and  in  that  event,  said 
Haggerty  is  to  forfeit  all  money  or  moneys  paid  upon  said 
lot,  and  also  all  right  and  claims  upon  mat<erials  furnished, 
or  work  done  for  or  upon  said  improvements,  and  said  lot 
and  improvements  and  materials  shall  become  the  property 
of  the  said  Elyton  Land  Company,  and  this  bond  shall  be 
null  and  void." 

Few  are  the  classes  of  cases  in  which  a  court  of  equity  as 
emphatically  insists  upon  the  maxim,  that  he  who  seeks 
equity  must  do  equity,  as  in  cases  of  the  specific  performance 
of  contracts.  The  party  who  seeks  the  specific  execution  of 
a  contract,  is  bound  to  show  a  substantial  performance,  or 
readiness  and  offer  to  perform  on  his  part,  all  that  is  required 
of  him  by  the  contract;  failure  in  any  material  respect  fur- 
nishes a  full  defense  to  the  suit.  This  principle  is  applica- 
ble to  a  contract  for  the  sale  of  land,  by  which  the  vendee 
can  become  entitled  to  a  conveyance  only  on  the  erection  and 
completion  of  certain  improvements  thereon.  When  the 
stipulation  is  of  such  character  as  to  constitute  a  condition 
precedent,  the  court  has  no  power  to  vary  the  terms  of  the 
contract,  if  fairly  entered  into,  nor,  unless  under  special  cir- 
cumstances, relieve  against  the  consequences  of  its  non-per- 
formance. Unless  the  vendee  substantially  performs  the 
condition,  so  as  to  entitle  himself  to  a  conveyance  of  the 
legal  estate,  his  equitable  interest  in  the  property  does  not 
become  perfect,  or  such  as  will  be  enforced. — Rives  v.  TouU 
min,  25  Ala.  452;  Whiting  v,  Oould,  2  Wis,  404;  Wills 
V,  Smith,  7  Paige,  22. 

Complainants^  counsel  contend,  that  the  agreement  to  erect 
and  complete  the  improvemements  is  a  covenant  constituting 
part  of  the  consideration  for  which  the  vendor  contracted, 
and  that  having  received  the  pecuniary  part  of  the  considera- 
tion and  the  agreement,  the  entire  consideration  has  been 
paid;  and  the  vendee,  having  taken  immediate  possession, 
the  performance  of  the  condition  is  subsequent  to  the  vesting 
of  an  estate  or  interest,  on  the  waiver  of  which  complainants' 
right  to  a  conveyance  arises.     In  support  of  this  contention, 
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the  case  of  McDonald  v.  Elyton  Land  Co.,  78  Ala.  382,  is 
cited.  In  that  case,  the  bond  for  title  was  substantially  the 
same  as  the  present  in  form  and  substance.  The  bill  was 
filed  to  enforce  a  vendor^s  lien  for  the  damages  resulting 
from  the  breach  of  the  agreement  to  erect  improvements. 
We  held,  that  the  agreement  constituting  the  consideration, 
other  than  the  amount  agreed  to  be  paid  in  money,  if  the 
vendee  was  sui  juris,  it  must  be  regarded  as  taken  as  pay- 
ment, with  the  legal  right  to  damages  on  breach ;  and  that 
the  same  rule  obtains  when  the  vendee  is  not  sui  juris — as, 
in  that  case,  a  married  woman — and  not  responsible  per- 
sonally. In  order  not  to  be  misunderstood,  we  said:  "As 
the  complainant  took  the  agreement  as  part  consideration, 
with  a  legal  right  of  action  to  recover  possession,  although 
having  none  for  damages,  and  with  the  defensive  protection 
against  specific  performance,  it  must  be  regarded  as  payment 
pro  tantd*^ ;  clearly  intimating,  that  though  the  agreement 
did  not  form  a  foundation  for  a  vendor's  lien,  it  would  be 
available  as  a  defense,  if  the  vendee  sought  specific  per- 
formance. 

No  set  phrases,  or  precise  words,  are  requisite  to  make  a 
condition  precedent  or  subsequent.  Whether  the  one  or  the 
other,  must  be  determined  from  the  intention  of  the  parties, 
ascertained  from  the  terms  of  the  contract,  and  the  existing 
circumstances  so  far  as  may  be  disclosed  to  the  court  If  the 
performance  of  the  condition  necessarily  precedes  the  vest- 
ing of  the  estate,  it  is  precedent;  and  subsequent,  if  ap- 
parent that  the  parties  intended  the  estate  should  vest,  and 
the  vendee  perform,  after  having  taken  possession.  Parties 
competent  may  make  their  contracts  as  they  deem  proper,  if 
no  rule  of  law  is  violated;  and  it  becomes  the  duty  of  the 
court  to  interpret  and  enforce  them  as  made.  An  agreement 
that  the  land  sold  shall  be  improved  to  a  reasonable  extent, 
does  not  violate  any  rule  of  law.  By  the  contract  of  sale,  an 
equitable  interest  vested  in  Haggerty,  and  in  respect  to  the 
forfeiture  of  this  equitable  interest— that  is,  of  the  money 
consideration  paid,  and  the  materials  furnished  and  work 
done  upon  the  improvements, — the  condition  may  be  regarded 
as  subsequent  By  the  express  terms  of  the  bond  for  title, 
he  did  not,  and  could  not,  become  entitled  to  a  conveyance 
of  the  l^al  estate,  except  by  performance  of  the  condition ; 
as  to  this  it  is  precedent  The  equitable  estate  and  possession 
were  intended  to  be  irrespective  of  the  legal  title. 

As  a  general  rule,  equity  does  not  regard  the  time  of  per- 
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formance  of  the  essence  of  a  contract  for  the  sale  of  land; 
but  the  parties  may  make  it  an  essential  part  by  express 
stipulations,  or  it  may  arise  by  implication  from  the  nature 
of  the  subject-matter  and  the  object  of  the  vendors.  In 
Tilly  V,  Thomas,  L.  E.  3  Ch.  App.  61,  the  Lord  Chancellor, 
defining  the  meaning  of  the  rule,  said:  "A  court  of  equity 
will  indeed  relieve  against,  and  enforce  specific  performance, 
notwithstanding  a  failure  to  keep  the  dates  assigned,  either 
for  completion,  or  for  the  steps  towards  completion, 
if  it  can  do  justice  between  the  parties,  and  if  there 
is  nothing  in  the  express  stipulations  between  the  parties, 
the  nature  of  the  property,  or  the  surrounding  circum- 
stances, which  would  make  it  inequitable  to  interfere  with 
and  modify  the  legal  right.  This  is  what  is  meant,  and 
all  that  is  meant,  when  it  is  said  that  in  equity  time  is  not 
of  the  essence  of  the  contract."  The  contract  expressly 
stipulates  that  the  improvements  shall  be  erected  and  com- 
pleted before  a  specified  day.  It  was  evidently  very  impor- 
tant to  the  defendant  that  the  improvements  should  be 
promptly  made,  so  as  to  induce  others  to  purchase  and 
improve.  We  think  that  it  was  the  intention  of  the  parties 
to  make  the  time  of  performance  of  the  essence  of  the  con- 
tract. This  is  more  manifest  from  the  recital  in  the  bond, 
that  the  erection  and  completion  of  the  improvements  were 
the  principal  consideration  and  inducement  for  the  sale  of 
the  lot.  In  such  case,  if  there  be  default  in  performance  at 
the  day  specified,  without  sufficient  excuse,  or  acquiescence, 
or  waiver,  the  court  will  not  interfere  to  relieve  the  default- 
ing party. 

The  bill  alleges  that  Haggerty  remained  in  Birmingham 
a  year  or  more  after  the  expiration  of  the  time  fixed  for  the 
completion  of  the  improvements,  at  which  time  he  left  the 
State,  without  taking  any  steps  whatever  te  perform  the 
condition,  leaving  the  texes  for  the  year  1874  unpaid,  cer- 
tainly knowing  the  lot  would  have  to  be  sold  for  tiieir  pay- 
ment, and  died  in  1876,  three  years  after  the  specified  day. 
This  conduct  indicates  an  intention  of  abandoning  the  con- 
tract, and  authorized  the  defendant  to  infer  that  he  had 
abandoned  it.  But,  whether  he  intended  abandonment  or 
not,  his  inexcusable  negligence  in  the  non-performance  of 
the  contract  would  bar  his  right  to  a  specific  execution.  In 
Taylor  v.  Longworih,  14  Pet.  172,  Story,  J.  says:  "And 
even  when  time  is  not  thus  expressly  made  of  the  essence 
of    the    contract,    if    the    party   seeking  a    specific    per- 
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fonuaucQ  has  been  guilty  of  gross  laches,  or  has  been  inex- 
cosably  negligent  in  performing  the  contract  on  his  part, 
or  if  there  has,  in  the  intermediate  period,  been  a  material 
change  affecting  the  rights,  interests  or  obligations  of  the 
parties;  in  all  such  cases,  courts  of  equity  will  refuse  to  de- 
cree any  specific  performance,  upon  the  plain  ground  that  it 
would  be  inequitable  and  unjust."  Also,  in  Oeniry  v. 
Rogers^  40  Ala.  442,  the  purchaser  having  been  notified  by 
the  vendor,  two  years  before  the  day  fixed  for  payment  of 
the  purchase-money,  that  he  repudiated  the  contract,  and 
having  delayed  to  file  his  bill  for  nine  months  after  that 
day,  and  having  shown  no  excuse  for  the  delay,  it  was  held 
that  the  laches,  in  connection  with  his  failure  to  show  a 
valid  excuse  for  his  omission  to  tender  performance  in  full 
on  the  specified  day,  was  sufficient  to  deprive  him  of  the 
right  to  relief.  On  these  principles,  Haggerty  himself 
would  not  have  been  entitled  to  a  decree  for  specific  per- 
formance at  the  time  of  his  death ;  consequently,  his  gross 
omission  to  perform  the  condition  disentitles  complainants 
to  the  relief,  who  succeed  only  to  his  rights. 

But,  were  this  otherwise,  they  have  not  shown  reasonable 
diligence,  the  excuse  for  delay,  as  alleged,  being  their  igno- 
rance of  his  interest  in  the  lot  until  within  a  few  months 
past,  nothing  having  been  found  among  Haggerty's  papers 
after  death  disclosing  such  interest.  The  bill  was  filed  Itfay 
27,  1889,  sixteen  years  after  the  day  fixed  for  the  completion 
of  the  improvements,  and  thirteen  years  after  Haggerty's 
death.  The  case  made  by  the  bill  being  prima  facie  offen- 
sive to  the  rule  in  equity  against  the  enforcement  of  stale 
demands,  it  is  incumbent  on  complainants  to  positively  and 
distinctly  aver  the  facts  and  circumstances  which  excused 
the  delay.  A  mere  general  averment  -of  ignorance  is  insuf- 
ficient; they  must  show  why  so  long  ignorant,  and  when  and 
how  they  first  came  to  a  knowledge  of  the  facts. — Scruggs 
V.  Dec.  M.  &  L.  Co.,  86  Ala.  173;  James  v.  James,  55  Ala. 
525;  MerriU  v.  Broum,  20  N.  J.  Eq.  40;  Brink  v.  Steads 
man,  70  111.  24.  The  amended  bill  alleges  that  a  relative  of 
Haggerty  owned  the  adjoining  lot,  and  furnished  him  with 
the  money  with  which  to  pay  for  the  lot  in  question.  No 
excuse  is  shown  why  inquiry  was  not  made  of  him.  By 
reasonable  diligence,  they  could  have  ascertained,  years  ago, 
the  facts  they  are  now  possessed  of.  To  decree  specific  per- 
formance, and  divest  defendant  of  the  legaj  title  after  such 
lapse  of  time,  during  which  no  steps  whatever  towards  the 
28 
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erection  of  improvoments  have  been  taken,  and  after  de- 
fendant has  lately  put  improvements  upon  the  property,  would 
be  inequitable. 

We  have  not  overlooked  the  insistence  of  complainant's 
counsel,  that  defendant  waived  performance  of  the  condition. 
This  insistence  is  founded  on  the  allegations  of  the  bill,  that 
defendant  suffered  the  lot  to  be  assessed  for  taxes  as  Hag- 
gerty's  property,  from  year  to  year,  after  the  time  fixed  for 
the  performance  of  the  condition,  and  in  1875  purchased  it 
at  a  tax  sale  as  his  property,  and  did  not  re-enter  it  as  on 
condition  broken  during  his  life-time.  The  averment,  that 
the  defendant  admitted  to  the  relative  above  alluded  to  that 
performance  of  condition  had  been  waived,  is  not  the  aver- 
ment of  a  waiver,  but  of  what  may  be  regarded  as  mere  proot 
His  equitable  interest  vested  in  him  the  incidents  of  owner- 
ship, and  made  it  his  duty  primarily  to  pay  the  taxes,  while 
he  had  possession.  The  bill  further  avers,  that  the  lot  has 
been  unoccupied,  and  without  inclosure,  until  a  few  mouths 
before  the  filing  of  the  bill,  when  defendant  erected  a  build- 
ing thereon,  and  also  that  defendant  had  paid  the  taxes  since 
1875.  It  may  be,  that  failure  to  re-enter  was  acquiescence 
in  the  omission  to  erect  the  improvements  by  the  specified 
time,  but  it  can  not  be  regarded  as  a  waiver  altogether  of 
the  performance  of  the  condition.  The  waiver  of  such  con- 
dition, ''to  be  operative,  must  be  supported  by  an  agreement 
founded  on  a  valuable  consideration,  or  the  act  relied  on 
must  be  such  as  to  estop  a  party  from  insisting  on  perform- 
ance of  the  contract,  or  forfeiture  of  the  condition." — 6  Wait's 
Ac.  &  Def.  714.  The  facts  alleged  in  the  bill  are  insufficient 
to  constitute  a  waiver. 

Affirmed. 


Mobile  SaTings  Bank  v.   McDonnell. 

Ejectment  by  Creditor,  against  Orantee  of  Insolvent  Debtor, 

1 .  Consideration  of  deed;  burden  of  proofs  as  between  grantee  and  ex- 
isting creditor  of  grantor. ^Ab  between  the  grantee  in  a  conveyance  exe- 
cuted by  an  insolvent  debtor,  in  payment  and  satisfaction  of  an  antece- 
dent debt,  and  an  existing  creditor  who,  having  reduced  hie  demand  to 
judgment,  attacks  the  conveyance  for  fraud,  the  ontis  is  on  the  grantee 
to  show  that  the  consideration  of  his  deed  was  both  valuable  and 
adequate ;  and  a  failure  to  establish  either  fact  is  fatal  to  his  defense. 
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2.  Same;  what  is  valuable  consideration. — The  grantee  being  bound 
as  surety  or  indorser  for  the  grantor,  on  a  note  due  to  a  third  person, 
an  agreement  between  them  that  he  shall  assume  the  debt  as  prmcipal, 
constitutes  a  valuable  consideration  for  a  conveyance  of  property, 
although  the  assent  of  the  creditor  is  not  shown,  and  the  note  is  re- 
newed at  maturity  without  a  change  of  parties. 

3.  Same;  variance  between  recitals  and  proof. — When  a  deed  recites 
as  its  consideration  the  payment  of  a  debt  due  by  the  grantor  to  the 
grantee,  the  true  consideration  may  be  shown  to  be  an  agreement  be- 
tween them  that  the  grantee  should  assume  as  principal  a  debt  due  to 
a  third  person,  on  which  he  was  bound  as  surety  for  the  grantor. 

4.  Argumentative  charges. — A  charge  requested  which  specifies  and 
calls  the  attention  of  the  jury  to  particular  tacts  and  circumstances  as 
tending  to  show  fraud,  is  properly  refused  because  argumentative. 

5.  Sufficiency  of  consideration. — When  a  conveyance  executed  in 
payment  of  an  antecedent  debt  is  attacked  for  fraud  by  existing  credi- 
tors, the  onu«  of  proving  the  sufficiency  of  the  consideration  being  on 
the  grantee,  the  law  *'will  not  weigh  considerations  in  diamond  scales," 
nor  balance  the  property  against  the  price  so  closely  as  to  leave  no  room 
for  ordinary  differences'of  opinion ;  yet,  where  the  evidence  shows  that 
the  price  was  only  about  two- thirds  of  the  value  of  the  property — as 
$1,300  to  $2,000,  or  $1,600  to  $2,500— the  question  should  be  submitted 
to  the  jury  whether  the  disparity  does  not  amount  to  gross  inadequacy. 

5.  DeclaratioTiS  of  person  in  possession. — The  declarations  of  a  person 
who  continues  in  possession  of  land  after  he  has  sold  and  conveyed  to 
another  by  deed  auly  recorded,  to  the  effoct  that  he  is  holding  as  agent 
of  his  grantee,  are  competent  evidence  for  the  latter  in  a  contest  with 
creditors,  who  attack  the  conveyance  on  the  ground  of  fraud. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  the  Mobile  Savings  Bank,  to 
recover  the  possession  of  a  tract  of  land  particularly  de- 
scribed; and  was  commenced  on  the  3d  March,  1888.  Mrs. 
Kate  McDonnell  and  F.  H.  McLarney,  as  executrix  and  ex- 
ecutor of  the  last  will  and  testament  of  James  McDonnell, 
deceased,  intervened  as  landlords  of  the  tenants  in  posses- 
sion, and  defended  on  the  title  of  their  testator.  The  land 
had  belonged  to  John  O'Donnell,  and  each  party  claimed 
under  him ;  the  plaintiff,  by  a  purchase  at  sheriff's  sale  under 
judgment  and  execution  against  him,  the  judgment  being 
rendered  on  the  18th  July,  1887,  and  the  sheriff's  deed  to 
the  bank  as  the  purchaser  dated  20th  September,  1887 ;  and 
the  defendants  under  a  deed  executed  by  said  John  O'Don- 
nell to  their  testator,  dated  July  30th,  1885.  The  plaintiff's 
judgment  was  founded  on  a  debtor  debts  of  O'Donnell  which 
antedated  his  conveyance  to  James  McDonnell,  and  the 
plaintiff  assailed  that  conveyance  on  the  grou;id  of  fraud. 
The  plaintiff  having  proved  that  O'Donnell  continued  in 
possession  of  the  property,  collecting  the  rents,  making  re- 
pairs, &c.,  up  to  the  levy  of  plaintiff's  execution,  the  court 
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allowed  the  defendants  to  prove,  against  the  objection  of  the 
plaintiflF,  said  O'Donnell's  declarations  to  the  person  whom 
he  employed  to  collect  the  rents  from  the  tenants,  "that  he 
was  not  the  owner  of  the  property,  but  was  acting  as  agent 
for  somebody  else;^^  and  to  the  admission  of  this  evidence 
the  plaintiff  excepted.  The  facts  proved  on  the  trial,  as  to 
the  consideration  of  the  deed  from  O^Donnell  to  James  Mc- 
Donnell, are  stated  in  the  opinion,  and  no  farther  statement 
of  them  is  necessary. 

The  court  gave  the  following  charge  to  the  jury,  at  the 
instance  of  the  defendants,  the  plaintiff  excepting  to  it:  "If 
the  jury  believe  from  the  evidence  that  O'Donnell  and  wire 
conveyed  certain  property,  including  that  sued  for,  to  James 
McDonnell  for  $1,644.50,  under  an  agreement  that  O^Don- 
nell  should  reduce  a  sixteen  hundred  and  odd  dollar  note  to 
a  thousand  dollars,  and  that  McDonnell,  in  consideration  of 
the  conveyance,  should  then  pay  the  balance  thereof,  and 
credit  the  balance  of  said  purchase-money  on  a  debt  due  to 
him  by  O'Donnell;  and  if  there  was  no  agreement  for  the 
reservation  of  any  right  or  benefit  to  said  O'Donnell,  other 
than  such  as  might  arise  from  the  payment  of  this  debt  as 
aforesaid;  the  jury  ought  to  find  a  verdict  for  the  defendant, 
provided  they  further  believe  from  the  evidence  that,  at  the 
time  of  the  conveyance,  the  fair  value  of  the  property  con- 
veyed did  not  exceed  $1,644.50." 

The  court  also  gave,  of  the  charges  asked  in  writing  by 
the  plaintiff,  the  following:  "(5.)  If  the  jury  believe  from 
the  evidence  that  the  plaintiff,  prior  to  July  30,  1885,  was  a 
bona  fide  holder  for  value  of  promissory  notes  made  by 
Peter  Burke,  and  indorsed  by  said  O'Donnell,  and  which 
were  then  running  to  maturity ;  and  that  plaintiff  recovered 
a  judgment  on  said  notes,  against  said  O'Donnell,  on  the 
18th  July,  1887 ;  and  that  an  execution  was  regularly  issued 
on  said  judgment,  and  levied  on  the  property  now  sued  for; 
and  that  said  property  was  sold  under  said  execution,  in 
September,  1887,  and  purchased  by  plaintiff,  and  conveyed 
to  plaintiff  as  the  purchaser  by  the  sheriff;  and  that  said 
O'Donnell,  a  short  time  before  said  judgment  was  recovered 
and  said  execution  issued,  was  in  possession  of  the  property 
sued  for,  either  by  himself  or  by  agent,  collecting  the  rents, 
or  exercising  other  acts  of  ownership  over  it;  then  plaintiff 
has  made  out  a  prima  jacie  case,  and  is  entitled  to  a  verdict 
unless  defendants  have  made  out  a  good  defense." 
Vol.  lxzzix. 
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The  plaintiff  also  asked  other  charges  in  writing,  and  duly 
excepted  to  their  refusal,  namely: 

"(2.)  If  the  jury  believe  from  the  evidence  that  when 
the  deed  from  O'Donnell  to  McDonnell  was  made,  July  30, 
1885,  tha  plaintiff  was  the  bona  fide  holder  for  value  of  sev- 
eral promissory  notes  made  by  Peter  Burke  and  indorsed  by 
said  O'Donnell,  and  which  were  then  running  to  maturity; 
and  that  plaintiff  recovered  a  judgment  on  said  notes, 
against  said  O'Donnell,  on  the  .  18th  July,  1887;  and 
that  an  execution  was  regularly  issued  on  this  judgment 
on  1st  August,  1887,  and  was  levied  on  the  land  here  sued 
for;  and  that  the  same  was  regularly  sold  under  said  levy, 
and  purchased  at  said  sale  by  plaintiff,  and  conveyed  to 
plaintiff  by  the  sheriff;  and  that  O'Donnell  was  in  posses- 
sion of  the  property  prior  to  said  sale,  collecting  the  rents, 
or  exercising  other  acts  of  ownership  over  it;  then  the  jury 
must  find  for  the  plaintiff,  unless  the  defendant  has  satisfied 
them  on  the  evidence  that,  prior  to  the  date  of  said  sale  by 
the  sheriff,  and  prior  to  the  issue  of  execution  on  said  judg- 
ment, James  McDonnell  or  his  representatives  had  in  good 
faith  purchased  and  paid  for  the  property,  and  gone  into  act- 
ual possession  of  it,  or  else  has  introduced  evidence  showing 
satisfactory  and  sufficient  reasons,  consistent  with  honesty 
and  fair  dealing,  for  said  O'Donnell  being  allowed  to  remain 
in  possession  of  the  property  notwithstanding  the  sale  and 
conveyance  by  the  sheriff." 

"(3.)  If  the  jury  believe  the  evidence,  they  must  find  for 
the  plaintiff." 

"(4.)  If  the  jury  believe  from  the  evidence  that,  prior  to 
July  30,  1885,  plaintiff  was  a  bona  fide  holder  for  value  of 
several  promissory  notes  made  by  Peter  Burke,  indorsed  by 
O'Donnell,  and  then  running  to  maturity ;  and  that  plaintiff 
recovered  a  judgment  against  O'Donnell  on  said  notes,  on 
the  18th  July,  1887 ;  and  that  an  execution  was  regularly 
issued  on  said  judgment,  and  levied  on  the  property  here 
sued  for ;  and  that  said  property  was  regularly  sold  under 
said  levy,  on  the  first  Monday  in  September,  1887,  and  pur- 
chased by  plaintiff,  and  conveyed  to  plaintiff  by  the  sheriff 
of  the  county;  and  that  a  short  time  before  said  judgment 
was  recovered  and  execution  issued,  said  O'Donnell  was  in 
possession  of  said  property,  either  by  himself  or  by  any 
agent  of  his,  collecting  the  rents,  or  exercising  other  acts  of 
ownership  over  it;  then  the  jury  must  find  for  the  plaintiff, 
unless  the  defendants  have  shown  from  the  evidence  that  there 
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is  a  better  title  outstanding  than  that  which  has  been  shown 
by  the  plaintiff;  and  further,  that  if  the  only  title  set  np  by 
defendants  is  the  said  paper  dated  July  30,  1885,  purport- 
ing to  be  a  deed  from  said  O'Donnell  to  James  McDonnell, 
and  the  jury  believe  from  the  evidence  that  said  deed  was 
not  in  fact  given  and  received  in  actual  payment  of  a  deibt 
then  actually  due  from  O'Donnell  to  McDonnell,  then  they 
must  find  for  the  plaintiflF." 

"(12.)  If  the  jury  believe  from  the  evidence  that  plain- 
tiff has  made  out  a  prima  facie  case,  as  stated  or  suggested 
in  the  5th  charge  asked  [and given],  then,  to  defeat  a  recov- 
ery by  plaintiflF,  it  will  not  be  sufficient  for  the  defendants  to 
have  shown  that,  on  July  30th,  1885,  O'Donnell  made  a 
deed  to  James  McDonnell  which  embraced  the  property  in 
controversy,  if  the  jury  believe  from  the  evidence  that  the 
sum  of  $1,644.50,  recited  in  the  deed  as  the  consideration 
therefor,  was  a  grossly  inadequate  price  to  be  pai(^  at  that 
time  for  the  property  it  purported  to  convey." 

**(13.)  If  the  jury  believe  from  the  evidence  that  plain- 
tiff has  made  out  a  prima  fade  case,  as  stated  or  suggested 
in  said  5th  charge,  then  the  plaintiff  is  entitled  to  recover, 
unless  defendants  have  shown  a  better  title  outstanding  in 
them,  or  in  some  other  person ;  and  if  the  only  claim  of  out- 
standing title  set  up  by  them  has  its  foundation  in  said  deed 
of  July  30,  1885,  then  the  jury  are  to  consider  whether  or 
not  it  was  made  and  received  with  intent  to  hinder,  delay  or 
defraud  the  creditors  of  said  O'Donnell;  and  if  the  jury 
should  believe  upon  the  evidence  that  it  was  made  and  re- 
ceived with  such  intent,  they  must  find  for  the  plaintiff.  In 
such  a  case,  certain  circumstances  are  held  and  considered 
by  the  law  to  be  badges  of  fraud,  and  which  the  jury  would 
have  to  consider  in  determining  whether  or  not  the  deed 
was  fraudulent.  Thus,  if  the  jury  should  believe  from  the 
evidence  that  said  deed,  although  absolute  on  its  face,  was 
really  intended  by  the  parties  as  a  mortgage,  then,  in  the 
eye  of  the  law,  it  would  be  fraudulent  and  void.  So,  also, 
if  the  consideration  expressed  in  the  deed,  or  agreed  to  be 
paid,  was  much  below  the  value  of  the  property  at  the  time, 
this  would  be  a  circumstance  from  which  ibe  jury  would  be 
authorized  to  infer  that  the  deed  was  fraudulent  and  void. 
Also,  when  an  absolute  deed  is  made  for  property,  the  law 
expects  the  grantee  to  go  immediately  into  the  possession  of 
it;  and  if  he  fails  to  do  so,  and  permits  the  grantor  to  re- 
main in  possession  for  any  considerable  time  after  the  date 
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of  the  transaction,  the  jury  are  authorized  to  presume  that 
the  conveyance  is  fraudulent  and  void.  It  is  true  that  the 
law  will  sometimes  permit  the  parties  to  make  a  satisfactory 
explanation,  if  they  can,  of  the  reason  for  the  possession 
being  allowed  to  continue  for  a  time  with  the  grantor;  but, 
in  the  absence  of  such  explanation,  the  conveyance  is  pre- 
sumed to  be  fraudulent  and  void;  and  even  if  it  should  have 
been  shown  that  a  valuable  and  sufficient  consideration  was 
to  have  been  paid,  and  was  actually  paid  for  the  deed,  this 
will  not,  of  itself,  furnish  any  sufficient  reason  for  a  failure 
on  the  part  of  the  grantee  to  have  taken  possession  of  the 
property  immediately  upon  the  making  of  the  deed;  and  in 
the  absence  of  such  explanation  being  furnished  by  the  de- 
fendants, the  jury  are  authorized  to  find  the  deed  fraudulent 
and  void." 

"(14.)  If  the  jury  believe  from  the  evidence  that  the 
plaintiff  has  made  out  such  a  j>Wma  facie  case  as  is  stated 
or  suggested  in  said  5th  charge,  then  plaintiff  is  entitled  to 
recover,  unless  the  defendants  have  shown  a  better  title  out- 
standing in  themselves  or  some  other  person;  and  if  the  only 
claim  of  outstanding  title  set  up  by  the  defendants  has  its 
foundation  in  said  deed  of  July  30,  1885,  then  the  jury  are 
to  consider  whether  or  not  said  deed  was  made  and  received 
with  intent  to  delay,  hinder  or  defraud  the  creditors  of  said 
O'Donnell.  In  considering  how  this  was,  if  the  jury  believe 
that  said  deed  was  really  intended  by  the  parties  as  a  mort- 
gage, then  the  law  holds  it  to  be  fraudulent  and  void,  and 
the  jury  must  find  for  the  plaintiff.  If,  on  the  other  hand, 
the  jury  should  believe  from  the  evidence  that  it  was  intended, 
not  as  a  mortgage,  but  as  an  absolute  sale,  then,  if  the  con- 
sideration expressed  in  the  deed,  or  agreed  to  be  paid,  was 
much  below  the  real  value  of  the  property  at  the  time;  or  if 
the  deed  wap  not  given  in  payment  of  any  debt  due  from 
said  O'Donnell  to  McDonnell  existing  at  that  time;  or  if  the 
possession  of  the  property  was  not  delivered  to  the  grantee 
for  a  considerable  period  after  the  date  of  the  deed,  or  until 
the  property  was  levied  on  under  plaintiffs  judgment  and 
execution,  and  if  O'Donnell  continued  to  collect  the  rents, 
and  pay  the  taxes  on  the  property,  while  the  defendants,  on 
the  other  hand,  failed  to  give  in  the  property  to  the  assessor 
for  taxation,  or  to  pay  any  taxes  on  it, — all  these  are  circum- 
stances from  which  the  jury  are  authorized  to  infer  that  said 
deed  of  July  30th  is  fraudulent  and  void." 

"(15.)  If  the  jury  believe  from  the  evidence  that  the 
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plaintiff  has  made  out  such  a  prima  facie  case  as  is  stated 
in  said  5th  chai*ge,  and  that  the  only  consideration  for  said 
deed  from  O^Donnell  to  James  McDonnell  was  the  liability 
of  James  McDonnell  as  indorser  on  O'Donnell's  note  for 
$1,644.50,  held  by  Eapahn;  and  that  said  indebtedness  to 
Kapahn  wets,  after  July  30,  1885,  renewed  for  the  same 
amount,  in  one  or  more  notes  made  by  said  O'Donnell  and  in- 
dorsed by  said  McDonnell ;  then  the  recital  in  said  deed,  of 
payment  of  the  indebtedness  therein  referred  to,  is  untrue, 
and  the  jury  must  find  for  the  plaintiff.^' 

**(16.)  If  the  jury  believe  from  the  evidence  that  plaintiff 
has  made  out  a  prima  fa^ie  case,  as  stated  or  suggested  in 
said  5th  charge,  then,  to  defeat  a  recovery  by  plaintiff,  it  will 
not  be  sufficient  for  the  defendants  to  have  shown  that  on  the 
30th  July,  1885,  said  O'Donnell  made  said  deed  to  James 
McDonnell,  embracing  the  property  now  in  controversy,  if 
the  jury  believe  from  the  evidence  that  the  consideration 
stated  in  the  deed  was  the  payment  of  a  debt  for  $1,644.50 
due  from  said  O'Donnell  to  James  McDonnell,  while  the  real 
understanding  between  them  was  to  the  effect  that,  upon  a 
debt  of  said  O'Donnell  by  note  for  $1,64450,  indorsed  by 
said  Jcuoaes  McDonnell,  only  one  thousand  dollars  was  to  be 
paid  by  said  James  McDonnell,  and  the  rest  of  said  debt  by 
said  O'Donnell." 

The  affirmative  charge  of  the  court,  the  refusal  of  the 
several  charges  asked  by  the  plaintiff,  and  the  admission  of 
the  evidence  objected  to,  are  now  assigned  as  error. 

T.  A.  Hamilton,  and  S.  P.  Gaillard,  for  appellant,  sub- 
mitted separate  briefs,  in  which  they  argued  each  of  the 
assignments  of  error,  and  cited  the  following  authorities: 
Houston  V.  BkhckmaUy  66  Ala.  562;  Lawson  v.  Ala,  Ware- 
Jumse  Co.,  80  Ala.  341;  Campbell  v.  Davis,  85  AJa,  60;  Sims 
V.  Gaines,  64  Ala.  392 ;  Hartshorn  v.  Williams,  31  Ala.  149 ; 
Hill  V.  Eutledge,  83  Ala.  162;  Bryant  v.  Young,  21  Ala. 
264;  Gordon  v/McIlwain,  82  Ala.  251;  16  Ala.  25;  14  Ala. 
818;  2  Stew.  336;  60  Ala.  546;  72  Ala.  57;  59  Ala.  283, 
296;  71  Ala.  202;  1  Greenl.  Ev.,  §§  99,  124,  147;  1  Whart 
Ev.,  §  228;  Arthur  v,  Gayle,  38  Ala.  259. 

Greg.  L.  &  H.  T.  Smith,  contra,  cited  Meyer  v.  Suttz- 
hacker,  76  Ala.  121 ;  Hodges  v.  Coleman,  76  Ala.  103 ;  Levy 
V.  Williams,  79  Ala.  175;  Moog  v.  Farley,  79  Ala.  246; 
Crawford  v.  Kirksey,  55  Ala.  282;  Seaman  v,  Nolen,  68  Ala, 

Vol.  lxxziz. 


Digitized  by  CjOOQ IC 


1889.]  ^       OF  ALABAMA.  441 

[Mobile  Savings  Bank  v.  McDonnell.] 
466;  Noble  v.  Coleman,  16  Ala.  77;  Tompkins  v.  Knuckles, 
53  Ala.  200;  Leinkauff  &  Strauss  v.  Frenkle,  80  Ala.  140; 
Lehman,  Durr  &  Co.  v,  Kelly,  68  Ala.  192;  Lipscomb  v, 
McClelland,  72  Ala.  161;  Flewellen  v.  Crane,  58  Ala.  627; 
Chamberlain  v.  Dorrance,  69  Ala.  40;  Tryon  v.  Floumoy  & 
Epping,  80  Ala.  326;  Shealy  &  Finn  v.  Edwards,  75  Ala. 
411;  Thames  V.  iJewber/,  63  Ala.  b68;  Eskridgev.  Abraham, 
61  Ala.  134;  Caldwell  v.  King,  76  Ala.  156;  Rankin  v.  Van- 
diver,  78  Ala.  566;  Kirkland  v.  Trott,  66  Ala.  417;  Hum^s 
V.  O'Brien,  74  Ala.  64. 

McCLELLAN,  J. — This  is  an  action  of  ejectment  prose- 
cuted by  the  Mobile  Savings  Bank  against  Kate  McDonnell 
ei  ah,  who  claimed  through  James  McDonnell,  deceased. 
The  bank  was  a  creditor  of  John  O^Donnell  on  Jaly  30,  1885, 
at  which  date  he  conveyed  the  land  in  controversy  to  said 
James  McDonnell,  upon  a  consideration  which,  according  to 
the  leading  recital  of  the  deed,  was  $1,644.50  in  money  paid; 
but  this  recital  was  qualified  by  a  subsequent  clause  of  the 
instrument,  which  is  in  the  following  language:  "This  con- 
veyance is  made  in  payment  of  a  debt  due  by  said  John 
O'Donnell  to  said  James  McDonnell  for  the  sum  of 
$1,644  50.^'  Subsequent  to  the  execution  of  this  conveyance, 
the  claims  of  the  bank  against  O'Donnell  were  prosecuted  to 
judgment,  and  at  a  sale  under  execution  isssued  on  the  judg- 
ment the  bank  became  the  purchaser,  and  received  the 
sheriff's  deed  to  the  property.  It  appeared  in  evidence,  that 
O'Donnell  continued  in  possession  of  the  land,  exercising 
acts  of  ownership  over  it,  up  to  the  time  of  the  sheriff's 
sale;  but,  on  the  other  hand,  evidence  was  introduced  which 
tended  to  explain  this  fact,  and  to  show  that  0*Donn^l's 
continued  possession  was  as  the  agent  of  McDonnell. 

The  facts  above  outlined,  as  also  the  deeds  of  the  sheriff 
to  the  bank,  and  of  O'Donnell  to  McDonnell,  were  adduced 
in  evidence  by  the  plaintiff  on  the  trial  below ;  and,  on  the 
assumption  that  the  consideration  of  the  deed  from  O'Don- 
nell to  McDonnell  was  the  payment  of  an  antecedent  debt,  a 
prima  facie  case  was  thus  made  out  entitling  the  plaintiff  to 
a  verdict  without  further  proof,  unless  the  defendants  showed 
that  the  consideration  which  passed  from  McDonnell  to 
O'Donnell  was  both  valuable  and  tidequate. — Hodges  v. 
Coleman,  76  Ala.  103;  Pollak  v.  Searcy,  84  Ala.  259;  Bos- 
wcUd  V.  Hobbie,  85  Ala.  73;  Morrison  v,  Morris,  85  Ala.  196. 

In  discharging  the  Ofiu^  thus  cast  upon  them,  the  defend- 
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ants  introduced  evidence  which  tended  to  show,  that  the  con- 
sideration consisted  of  the  extinguishment  of  the  grantor's- 
liability  on  two  certain  notes.  One  of  these  notes  was  made 
by  the  grantor,  indorsed  by  the  grantee,  and  payable  to  one 
Kapahn.  The  other  appears  to  have  been  a  note  executed 
by  Peter  Burke,  indorsed  by  the  grantor,  and  payable  to  the 
grantee.  The  Kapahn  note  was  for  $1,644.50.  The  agree- 
ment between  O'Donnell  and  McDonnell,  which  the  evidence 
tends  to  establish  with  respect  to  this  note,  was,  that  the 
former  should  reduce  the  amount  by  payment  to  $1,000,  and 
that  the  latter  should  assume  the  payment  of  that  balance. 
There  was  no  evidence  that  this  balance  had  ever  been  paid, 
or  that  the  payee  ever  released  O'Donnell  from  liability  for 
it ;  but,  on  the  contrary,  it  appears  that  the  note  for  the  re- 
duced amount  was  renewed  subsequent  to  the  conveyance  of 
July  30,  1885,  by  O'Donnell,  and  the  renewed  paper  in- 
dorsed by  McDonnell,  as  had  been  the  original.  It  will 
have  to  be  considered,  therefore,  tjiat  the  tendency  of  the 
evidence,  with  respect  to  this  liability  of  O'Donnell,  goes  no 
further  than  to  afford  a  basis  for  the  inference  that,  as  be- 
tween him  and  his  indorser,  McDonnell,  the  debt  was  to  be 
solely  that  of  the  latter,  but  that  they  both  remained  bound 
to  Kapahn ;  and  that  the  consideration  of  the  conveyance,  so 
far  as  it  resulted  from  that  transaction,  was  the  obligation 
of  the  grantee  to  pay  this  debt,  which  the  grantor,  primarily, 
and  himself  as  surety,  owed  to  Kapahn.  The  rulings  of  the 
trial  court,  on  instructions  given  and  refused,  raise  the  inquiry 
whether  this  was  a  valuable  consideration  for  the  conveyance. 
In  our  opinion,  it  was. 

It  has  been  several  times  ruled  by  this  court,  that  a  con- 
veyance made  in  consideration  of  the.  grantee's  discharging 
a  debt  due  from  the  grantor  to  a  third  person,  should  be 
upheld,  when  assailed  for  fraud  on  the  alleged  infirmity  of 
a  lack  of  a  valuable  consideration. — Eskridge  v.  Abraham, 
61  Ala.  134;  Rankin  v,  Vandiver,  78  Ala.  562.  It  is 
equally  well  settled,  that  the  fact  that  the  purchase-money  of 
property  sold  by  an  insolvent  debtor  has  not  been  paid,  but, 
on  the  contrary,  time  is  agreed  on  in  which  it  should  be 
paid,  and  notes  executed  for  its  payment  at  such  time,  do 
not  subject  the  transaction  to  an  imputation  of  fraud,  or  in- 
validate it  as  against  creditors  of  the  vendor. — Shealy  v. 
Edwards,  75  Ala.  411;  s.  c,  78  Ala.  176;  Caldwell  v.  King, 
86  Ala.  149.  It  would  seem  to  logically  result  from  these 
two  established  propositions,  that  a  sale  of  property  by  a 
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debtor  in  failing  circumstances  will  be  sustained,  so  far  as 
the  character  of  the  consideration  is  concerned,  against  the 
attacks  of  creditors,  when  it  appears  that  the  grantee  has 
legally  obligated  himself  to  pay  a  debt  due  by  the  grantor 
to  a  third  person ;  and,  on  principle,  it  would  further  appear 
to  be  immaterial  whether  such  third  person  had  assented  to 
the  substitution  or  not,  since,  in  any  event,  the  grantor  would 
have  the  purchaser's  obligation  to  pay  the  sum  agreed  on. 

But  the  conclusion  need  not  be  rested  on  deduction  from 
other  adjudged  propositions.  The  question  itself  has  been 
the  subject  of  judicial  inquiry  and  determination.  Thus,  in 
Indiana,  under  statutory  provisions  similar  to  those  in  Ala- 
bamsi,  it  has  been  held  that,  ^'where  a  surety  assumes  the 
debt  of  his  principal,  and  mortgages  his  real  estate  to  secure 
it,  and,  in  consideration  of  these  acts,  personal  property  is 
conveyed  to  him  by  the  principal,  the  transaction  rests  upon 
a  valuable  consideration ;  and  the  conveyance  can  not  be  set 
aside,  unless  it  be  made  to  appear  that  both  buyer  and  seller 
were  guilty  of  fraud." — Powell  v.  Stickney^  88  Ind.  310. 

In  discussing  a  like  question,  Rice,  C.  J., 'in  Reynolds  v. 
Cook,  31  Ala.  637,  says;  "We  do  not  doubt  that  a  valid 
conveyance  of  personal  property,  to  provide  indemnity  for 
the  sureties  on  a  guardian's  bond,  may  be  made."  But,  un- 
der our  statutes,  "it  is  essential  to  the  validity  of  such  a  con- 
veyance, that,  at  least,  its  whole  purpose  should  be  the  devo- 
tion of  the  property,  bona  fide,  to  the  indemnification  of  the 
sureties.  If  a  part  of  its  purpose  is  that  it  shall  avail  or 
be  used  for  the  ease  or  favor  of  the  grantor,  it  is  void  as  to 
creditors."  And  in  that  case,  the  conveyance  was  held  void, 
because  of  the  reservation  of  a  benefit;  while  the  doctrine, 
that  the  assumption  of  liability  by  the  surety  for  the  debt 
of  the  grantor  constituted  a  valuable  consideration,  was 
fully  recognized  That,  it  would  seem,  is  the  principle  in- 
volved here,  and  it  is  further  and  more  directly  supported 
by  later  adjudications  of  this  court. — Coleman  v.  Hatcher, 
78  Ala.  217. 

This  agreement  with  respect  to  the  Kapahn  note,  in  our 
opinion,  therefore,  was  a  valuable  consideration  for  the  con- 
veyance. Whether  it  was  such  a  consideration  as  could  be 
relied  on,  in  view  of  the  recitals  in  the  deed  of  a  different 
consideration,  is  a  question  which  the  assignments  of  error 
require  us  to  determine.  The  rule  appears  to  be  well  set- 
tled, that  a  consideration,  differing  in  kind  from  that  recited 
in  tlxe  deed — as  where  the  recital  is  of  a  good  consideration, 
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and  it  is  proposed  to  show  a  valuable  consideration— can 
not  be  proved. — Houston  v.  Blcickman,  66  Ala.  559;  Potter 
V.  Gracie,  58  Ala.  307.  But  it  is  equally  well  settled  that, 
under  a  deed  reciting  a  money  consideration,  or  a  consider- 
ation resting  in  the  payment  of  a  debt,  or  any  other  valuable 
equivalent,  it  is  competent  to  support  the  conveyance  by 
parol  proof  of  any  consideration,  however  diflPering  from  the 
recital,  which  is  valuable  as  distinguished  from  a  merely 
good  consideration,  since  thereby  the  effect  and  operation  of 
the  instrument  is  not  changed,  and  the  rule  against  varying 
or  altering  writings  by  parol  testimony  is  not  oflfended. 
Wait's  Fraud.  Con.  §  221;  Hubbard  v.  Allen,  59  Ala.  297; 
Stringfellow  v,  Ivie,  73  Ala.  209  \  M.  &  M.  JRailway  Co.  u 
Wilkinson,  72  Ala.  286 ;  Manning  v.  Pippen,  86  Ala.  857 ; 
McKinster  v.  Babcock,  26  N.  T.  378. 

So  much  for  the  Kapahn  indebtedness.  As  to  the  other 
debt  which  is  relied  on  as  constituting  in  part  the  consider- 
ation of  the  deed,  it  must  be  confessed  that  the  evidence  is 
exceedingly  meagre.  Yet  we  are  unable  to  concur  with  ap- 
pellant's counsel,  that  there  was  no  testimony  from  which 
the  jury  could  have  inferred  that  such  a  liability  existed, 
and  that  it  was  discharged  by  the  conveyance  to  McDonnelL 
O'Donnell  swears:  ''I  owed  the  Kapahn  note,  and  was  to 
reduce  the  Kapahn  note  to  under  a  thousand  dollars,  and  the 
balance  was  paid  for  a  note  which  he  (McDonnell)  held  of 
Peter  Burke."  This  note  is  refened  to  in  the  examination 
as  the  note  of  Burke  to  McDonnell,  and  the  latter  further 
testified  that  he  paid  "on  the  indorsed  note  the  balance  of 
$600."  The  jury  had  a  right  to  consider  this  testimony, 
and  to  reconcile  it  with  what  appears  further  on  in  the  ex- 
amination to  have  been  contradictory  of  it;  or,  failing  in 
that,  to  elect  which  part  of  this  evidence  they  would  believe. 
The  sum  thus  paid,  together  with  the  balance  of  the  Kapahn 
note  assumed  by  McDonnell,  amounted  to  about  the  recited 
consideration ;  and  there  was  some  evidence  that  this  gross 
sum  was  a  fair  equivalent  for  the  property. 

Without  reviewing  the  action  of  the  court  below  in  giving 
the  charge  requested  by  the  defendants,  and  refusing  charges 
numbered  2,  3,  4,  14,  15,  and  16  requested  by  the  plaintiff, 
in  detail,  it  will  suffice  to  say  that  its  ruling  in  each  partic- 
ular is  justified  under  the  view  we  have  taken  of  the  tend- 
encies of  the  testimony,  and  the  law  applicable  thereto. 
The  exception  in  each  instance  proceeds  on  some  theory  of 
fact  which  the  record  does  not  support,  or  of  law  which  we 
Vol.  lzxxix. 
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have  endeavored  to  demonstrate" is  unsound;  as,  for  exam- 
ple, that  there  was  no  proof  of  a  valuable  consideration ;  or 
that  the  agreement  of  the  grantee  to  pay  the  debt  of  the 
grantor,  was  not  such  a  consideration;  or  that  there  was  no 
evidence  of  the  grantor's  liability  to  the  grantee  as  indorser 
for  Burke ;  or  that  it  was  necessary  for  defendants  to  show 
that  the  property  had  been  paid  for  in  money,  according  to 
the  first  recital  of  the  deed;  or  that  a  debt  due  from  the 
grantor  to  the  grantee  had  been  paid,  according  to  the  qual- 
ifying recital  of  the  deed ;  or,  generally,  that  the  defense 
failed,  if  there  was  a  variance  between  the  recited  consider- 
ation and  that  which  the  evidence  tended  to  establish,  and 
this  though  each  was  a  valuable  consideration. 

Charges  13  and  14  requested  by  the  plaintiflF  were  prop- 
erly refused.  They  undertook  to  call  the  attention  and  iu- 
vite  the  consideration  of  the  jury  to  sundry  facts  and  cir- 
cumstances developed  in  evidence,  tending  to  cast  suspicion 
on  the  transaction,  and  which  were  supposed  to  be  persuasive 
of  fraud.  Charges  of  this  character  have  been,  time  and 
again,  condemned  by  this  court,  as  mere  arguments  proper 
to  be  made  by  counsel,  but  not  proper  to  be  given  to  the  jury 
by  the  court,  whose  oflSce  is  to  instruct  the  triers  of  facts  as 
to  the  law  applicable  to  the  facts,  but  not  as  to  deductions 
and  inferences  to  be  drawn  from  them. — Hussey  v.  State, 
86  Ala.  34;  Snider  v,  Burks,  84  Ala.  59;  Birmingham 
Brick  Works  v,  Allen,  86  Ala.  185. 

This  disposes  of  all  assignments  of  error  predicated  on 
charges  given  and  refused,  except  that  which  relates  to  charge 
No.  12,  requested  by  the  plaintiflF.  That  ought,  in  our  opin- 
ion, to  have  been  given.  The  case  made  by  the  recitals  of 
the  deed,  and  the  case  relied  on  by  the  defendants,  and 
which  alone  their  testimony  tended  to  establish,  was  that  of 
a  conveyance  made  in  consideration  of  the  payment  of  an 
antecedent  debt.  The  plaintiflf,  as  we  have  seen,  made  out 
a  prima  facte  case,  and  was  entitled  to  a  verdict  on  that 
showing,  unless  the  defendants  should  prove  certain  facts. 
The  onus  thus  cast  on  the  defendants  involved,  as  we  have 
also  seen,  and  as  is  settled  by  the  authorities  cited,  proof  to  the 
satisfaction  of  the  jury  of  two  things  with  respect  to  the 
consideration;  first,  that  it  was  valuable;  and,  second, 
that  it  was  adequate.  If  they  failed  in  either  particu- 
lar, they  failed  to  rebut  the  prima  facie  case  made  by 
the  plaintiflF,  and  to  defeat  its  right  to  a  verdict.  This 
conclusion  is   a   necessary    resultant,    not    only   from'  the 
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language  of  this  court  in  formulating  the  rule  as  to  the  bur- 
den of  proof,  but  also  from  its  well  established  and  many 
times  repeated  doctrine,  that  while  a  creditor  of  a  failing 
debtor  may  save  himself  by  taking  property  in  payment  of 
his  debt,  and  this  regardless  of  the  actual  intent  as  to  other 
creditors  which  may  characterize  the  transaction,  he  will,  in 
no  case,  be  allowed  to^take  more  than  is  reasonably  sufficient 
to  his  indemnification,  and  if  he  transcends  this  limitation, 
and  takes  property  of  the  debtor  worth  more  than  the 
amount  of  his  claim,  he  puts  himself  as  to  the  entire  trane- 
action  beyond  the  pale  of  the  law's  protection  from  the  just 
demands  of  other  creditors. — PrUchett  v.  Pollock^  82  Ala. 
168;  Levy  v.  Williams,  79  Ala.  171;  Knowles  v.  Streei, 
87  Ala.  357;  Hodges  v.  Coleman,  76  Ala.  103;  Leinkauffv, 
Frenkle,  80  Ala.  136;  Oreenhut  v.  Greenhut,  at  present 
term. 

The  effect  of  the  rule  fixing  the  burden  of  proof  as  to  ad- 
equacy of  consideration  upon  the  defendant  in  this  class  of 
cases,  and  prescribing  the  boundaries  beyond  which  the 
creditor  of  an  insolvent  debtor  can  not  go  in  taking  property 
in  payment  of  his  debt,  is  to  raise  up,  for  all  practical  pur- 
poses, a  presunlption  of  the  mala  fides  of  the  sale  which  pur- 
ports to  be  in  discharge  of  the  debt ;  and  to  meet  this  presump- 
tion, and  impress  the  transaction  with  the  attributes  of  fair  deal- 
ing and  good  faith,  as  against  attacking  creditors,  a  valuable 
and,  at  least,  measurably  adequate  consideration,  must  be 
shown. — Moog  v.  Farley,  79  Ala.  252;  Calhoun  v,  Hannan, 
87  Ala.  277.  If  this  is  shown,  all  inquiry,  as  had  been  many 
times  ruled  by  this  court,  into  the  actual  intent  of  the  parties, 
is  foreclosed.  If  it  is  not  shown,  bad  intent  is  presumed, 
and  ^he  question  as  to  what  purpose  really  actuated  the  par- 
ties becomes  immaterial.  So  that  it  seems  to  be  a  necessary 
resultant  from  our  decisions,  that  the  inquiry  into  the  good 
or  bad  faith  of  the  parties  as  a  matter  of  fact,  and  disasso- 
ciated from  presumptions  of  law,  is,  for  all  practical  purposes, 
wholly  eliminated  in  cases  like  this.  Badges  of  fraud  may 
doubtless  be  looked  to,  when  they  tend  to  impeach  the 
consideration,  but  not  as  establishing  a  covinous  intent  hav- 
ing no  connection  with  the  character  or  sufficiency  of  the 
price  paid. 

The  conclusion,  to  which  the  authorities  referred  to  thus 
lead  us,  is,  we  think,  supported  by  the  logic  of  the  situation, 
so  to  speak.  If  the  debt  thus  sought  to  be  paid  is  in  point 
of  fact  unjust,  I  apprehend  that  the  utmost  good  faith,  the 
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most  implicit  belief  in  its  correctness,  on  the  part  of  both 
bayer  and  seller,  would  not  validate  the  transaction.  On  the 
other  haiid,  if  the  debt  is  just,  but  in  amount  only  one-half 
or  one-third  the  value  of  the  property,  should  the  purchasing 
creditor  be  allowed  to  thus  pay  himself  twice  or  thrice  over, 
merely  because  it  is  shown,  ever  so  clearly,  that  he  acted  in 
good  faith,  and,  owing,  it  may  be,  to  some  particular  opinion 
of  his  as  to  the  value  of  property,  or  of  the  particular  prop- 
erty, or  ignorance  of  its  value,  honestly  believed  he  was  pay- 
ing an  adequate  price  for  it?  In  all  reason,  it  woald  seem 
that  other  creditors  are  entitled  to  some  protection  against 
the  ignorance  or  intellectual  idiosyncracies  of  such  a  pur- 
chaser, and  that  this  protection  should  be  found  in  the  judg- 
ment of  the  jury,  as  to  whether  the  buyer  has  received 
greatly  more  than  he  has  paid  for  by  the  satisfaction  of  his  debt, 
or,  what  is  the  same  thing,  has  satisfied  a  debt  grossly  less 
in  amount  than  the  value  of  the  thing  he  has  received.  And 
while  "the  law  will  not  weigh  considerations  in  diamond 
scales,^'  nor  so  closely  balance  the  property  against  the  price 
as  to  leave  no  room  for  the  ordinary  differences  of  opinion 
as  to  values;  yet,  when  the  jury  can  see  that  the  disparity 
amounts  to  a  gross  inadequacy,  their  verdict  should  be 
against  the  transaction.  The  charge  under  consideration, 
when  referred,  as  it  must  be,  to  the  evidence,  properly  sub- 
mitted this  inquiry  to  the  jury.  It  was  not  abstract  The 
disparity  between  the  whole  price  and  the  whole  property, 
which  a  part  of  the  evidence  tended  to  show,  was  as  sixteen 
hundred  is  to  twenty-five  hundred  dollars ;  or,  if  the  price 
paid  for  the  whole  property,  including  that  in  controversy 
with  other  parcels,  be  apportioned  to  the  property  sued  for, 
the  difference,  according  to  plaintiff^s  testimony,  is  as  $1,300 
is  to  $2,000.  We  are  not  prepared  to  affirm  that  this  dis- 
parity is  not  gross,  as  hypothesized  in  the  charge. 

We  are  fully  aware  that  the  view  we  have  taken  is  some- 
thing of  a  departure  from  the  generally  received  doctrine  in 
other  courts,  as  well  as  former  dicta  of  this  court,  which  are 
to  the  effect  in  general  terms,  that  mere  inadequacy  of 
price,  short  of  a  disparity  so  gross  as  to  shock  the  conscience 
of  mankind,  is  only  a  badge  of  fraud,  and,  of  itself,  is  not  to 
be  taken  as  establishing  the  existence  of  evil  intent ;  but,  in 
our  jurisprudence,  that  doctrine,  if  any  weight  is  to  be  given 
to  our  repeated  enunciations  on  the  subject,  or  to  the  reasons 
upon  which  our  decisions  are  based,  is  and  must  be  confined 
to  sales  other  than  in  the  payment  of  antecedent  debts  by 


Digitized  by  CjOOQ IC 


448  SUPREME  OOUET  [Nov.  Term, 

[Southern  Cotton  Oil  Co.  v.  Henshaw.] 

insolyent  debtors  drawn  in  question  by  other  creditors.  It 
would  be  a  contradiction  in  terms,  to  say  that  the  require- 
ment of  our  adjudged  cases,  that  the  defendant  claiming 
under  such  a  sale  must,  as  against  a  bona  fide  creditor,  prove 
an  adequate  consideration,  is  met  and  fulfilled  by  proof  of  a 
grossly  inadequate  consideration,  and  it  were  palpable  stul- 
tification to  so  hold. 

We  do  not  think  the  court  below  erred  in  admitting  the 
declarations  of  O'Donnell,  while  in  possession  of  the  land 
sued  for  after  the  conveyance,  explanatory  of  his  possession, 
and  to  the  effect  that  he  held  for  another. — Perry  v.  Graham, 
18  Ala.  822;  Johnson  v,  Boyles,  26  Ala.  576;  Humes  v. 
O'Brien,  74  Ala.  79. 

For  the  error  pointed  out  above,  the  judgment  of  the  Cir- 
cuit Court  must  be  reversed,  and  the  cause  remanded. 


Southern  Cotton  Oil   Co.  v.  Henshaw. 

statutory  Action  in  nature  of  Ejectment 

1.  Conveyance  to  partners ,  and  conveyance  by  surviving  partner. — A 
conveyance  to  B.  ana  H.,  their  heirs  and  assigns,  vests  in  each  of  them 
an  equal  undivided  interest  as  tenants  in  common,  though  they  mav  be 
partners;  and  on  the  death  of  one  of  them,  his  interest  descends  to 
his  heirs,  and  is  not  subject,  at  law,  to  sale  and  conveyance  by  the 
other  surviving  partner. 

2.  Power  of  attorney  to  surviving  partner  'Ho  settle  up  all  matters  grow- 
ing out  of  business  of  late  firm,  and  to  settle  up  and  divide  estate  of  deceased 
among  those  entitled  thereto.' ' — A  power  of  attorney  executed  by  the  heirs 
of  a  deceased  partner,  authorizing  the  survivor  '*to  settle  up  all  matters 
growing  out  of  the  business  of  the  late  firm,  and  to  settle  up  and  divide 
the  estate  of  the  said  F.  H.  [deceased  partner]  among  those  entitled 
thereto,  according  to  their  several  rights  at  law  and  in  CNQuity,"  and  "to 
do  all  acts  which  may  be  necessary  to  accomplish  said  results  in  his 
discretion  he  may  deem  for  their  interest  in  the  premises,"  does  not 
authorize  him  to  sell  and  convey  their  interest  in  a  tract  of  land  which 
belonged  to  him  and  the  deceased  as  tenants  in  common. 

3.  When  action  lies  between  tenants  in  common. — Ordinarily,  one  ten- 
ant in  common  can  not  maintain  an  action  against  his  co-tenant,  with- 
out proving  an  actual  ouster,  or  its  legal  equivalent ;  but,  when  the  de- 
fendant is  in  actual  possession  of  the  premises,  claiming  the  whole 
adversely  under  a  written  conveyance,  a  previous  demand  is  not  neces- 
sary to  the  maintenance  of  the  action. 

4.  Permanent  improvements ^  and  liability  for  rents;  adverse  possession 
for  three  years,  and  possession  under  color  of  title. — In  ejectment,  or  the 
statutory  action  in  the  nature  thereof,  the  defendant  may  (1)  restrict 
his  liability  for  rents  to  one  year  before  the  commencement  of  the  action, 
by  pleading  possession  under  color  of  title  in  good  faith  (Code,  §  2706) ; 
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or  (2)  he  may  claim  the  benefit  of  permanent  improvements  erected  by 
him  on  the  land,  by  a  suggestion  of  adverse  possession  for  three  years 
ilb.  §  §  2602-05) ;  but  the  two  defenses  are  inconsisteut,  and  they  can 
not  be  pleaded  together,  so  as  to  limit  the  defendant's  liability  for  rents, 
and  yet  give  him  the  benefit  of  his  improvements. 

5.  Computation  of  rents,  where  improvements  have  been  mad€.— When 
the  defendant  sets  up  possession  unaer  color  of  title  in  good  faith,  there- 
by restricting  his  liability  for  rents  to  one  year  before  the  commence- 
ment of  the  action,  the  rents  are  to  be  estimated  as  of  the  value  of  the 
land  when  he  acquired  it,  and  not  of  its  value  as  enhanced  by  improve- 
ments erected  by  him. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  Wm.  H.  Henshaw  and  others, 
against  the  Southern.  Cotton  Oil  Company,  to  recover  an  un- 
divided interest  in  a  tract  of  land  containing  about  ten  acres, 
on  which  the  bouses  and  works  of  said  corporation  were 
erected;  and  was  commenced  on  the  28th  March,  1889.  The 
record  does  not  show  what  pleas  were  filed,  the  judgment- 
entry  only  reciting  that  the  cause  was  tried  "on  issue  joined." 
On  the  trial,  the  facts  were  admitted  and  agreed  on,  as  fol- 
lows: (1.)  The  premises  sued  for  are  a  part  of  a  tract 
of  land  lying  about  one  mile  north  of  the  corporate  limits  of 
the  city  of  Montgomery,  known  as  the  "Old  Bace  Track," 
which  "belonged  originally  to  Josiah  Morris,"  who,  by  quit- 
claim deed  dated  June  l4th,  1873,  in  consideration  of  one 
dollar  paid  as  recited,  conveyed  an  undivided  one-half  inter- 
est in  the  entire  tract  to  "Eugene  Beebe  and  Ferrie  Hen- 
shaw, their  heirs  and  assigns."  SaidE.  Beebe  and  F.  Hen- 
shaw were  at  that  time  partners,  doing  business  under  the 
firm  name  of  Beebe  &  Henshaw.  (2.)  Ferrie  Henshaw 
died  during  the  year  1879,  and  left  surviving  him,  as  his 
only  heirs  at  law,  six  brothers  and  sisters,  four  of  whom  are 
the  plaintiffs  in  this  suit;  and  they  sue  to  recover  four 
twenty-fourths,  or  one  sixth  of  the  premises,  as  their  undi- 
vided interest  therein.  (3.)  On  the  5th  August,  1879, 
the  surviving  brothers  and  sisters  of  said  Henshaw  executed 
a  power  of  attorney  to  said  E.  Beebe,  authorizing  him  to  "do 
all  things  necessary  to  be  done,  which  we,  or  either  of  us, 
if  present,  could  do,  in  settling  up  all  matters  growing  out 
of  the  business  of  the  late  firm  of  Beebe  &  Henshaw, 
which  firm  was  composed  of  said  E.  Beebe  and  F.  Henshaw, 
and  of  which  firm  said  Beebe  is  surviving  partner;  and  of 
all  matters  necessary  to  settle  up  and  distribute  the  estate 
of  the  said  Ferrie  Henshaw  among  those  entitled  thereto, 
according  to  their  several  rights  at  law  and  in  equity;  and 
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to  these  ends,  we  and  each  of  us  authorize  said  Beebe,  for 
us  and  in  our  names,  to  do  all  acts  which  may  be  necessary 
to  accomplish  said  result,  as  in  his  discretion  he  may  deem 
best  for  our  interest  in  the  premises;"  and  further,  ''to  sub- 
mit to  arbitration,  if  any  contingency  should  arise,  any 
matter  which  may  arise  in  the  settlement  or  distribution  of 
said  estate."  (4.)  On  the  19th  January,  1887,  Beebe,  for 
himself  individually,  and  as  surviying  partner  of  Beebe  & 
Henshaw,  sold  and  conveyed  an  undivided  one-half  interest 
in  the  premises  sued  for,  with  other  parts  of  the  tract  of  land^ 
to  the  Montgomery  Land  and  Improvement  Company,a  private 
corporation;  the  deed  reciting  the  payment  of  $54,444.39  as 
its  consideration,  and  containing  covenants  of  warranty,  but 
making  no  reference  to  the  power  of  attorney.  (5.)  On  the 
3d.  September,  1887,  the  Montgomery  Land  and  Improve- 
ment Company,  by  quit-claim  deed,  reciting  $1,000  as  its 
consideration,  conveyed  the  ten  acres  now  sued  for  to  the 
defendant  in  this  case ;  and  the  defendant  was  in  possession 
of  the  premises  at  the  commencement  of  the  suit,  claiming 
under  said  deed.  (6. )  It  was  admitted,  also,  that  the  annual 
rental  value  of  the  premises,  when  the  defendant  acquired 
them,  was  $10;  that  the  defendant  had  erected  valuable  and 
permanent  improvements  costing  more  than  $100,000;  and 
that  the  rental  value  at  the  time  of  the  trial,  including  the 
improvements,  was  $15,000. 

On  these  taxsta,  the  court  charged  the  jury,  on  request, 
(1)  "that  if  they  believed  the  evidence,  the  plaintiffs  were 
entitled  to  recover  their  interest  in  the  land  sued  for;"  (2) 
"that  under  the  evidence,  defendant  held  possession  of  the 
property  under  color  of  title  in  good  faith,  and  plaintiffs 
were  not  entitled  to  recover  rents  for  more  than  one  year 
before  the  commencement  of  the  suit;"  and  (3)  "that  in 
estimating  the  amount  of  rents,  plaintiffs  were  entitled  to 
recover  what  the  evidence  showed  was  the  rental  value  of 
the  land  as  the  same  had  been  improved  by  the  defendant" 
The  defendant  excepted  to  the  first  and  third  of  these 
charges,  and  here  assigns  them  as  error,  together  with  the 
refusal  of  several  charges  asked,  which  asserted  the  contrary 
propositions. 

Tompkins  &  Troy,  for  appellant,  cited  Fielder  v.  Childsy 
73  Ala.  567;  Colev,  Johnson,  53  Miss.  94;  Dom  v.  Dunham, 
24  Texas,  366,  379;  McLaughlin  v.  Bamum,  31  Md.  453; 
Ormond  v.  Martin,  37  Ala,  598 :  6  Amer.  &  E.  Encyo.  Law, 
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245  oa;  2  Story's  Equity,  §  1237;  Wilkinson  v.  Stuart, 
74  Ala.  198:  WolcoUv.  Tovmsend,  49  Iowa,  456;  Tatum  v. 
McClellan,  56  Miss.  352;  2Suth.  Damages,  346;  1 16.  254; 
S.  &  W.  on  Trial  of  Titles,  §  678;  Hollinger  v.  Smith, 
4  Ala.  367;  Jackson  v.  Loomis,  15  Amer.  Dec.  347-9; 
Tumipseed  v.  Fitzpatrick,  75  Ala.  304. 

Semple  &  GuNTER,  and  Watts  &  Son,  contra,  cited 
Hairston  v.  Dobbs,  80  Ala.  589;  Dobbs  v.  Hairston,  80  Ala. 
594;  Tumipseed  v.  Fitzpatrick,  75  Ala.  297;  Terrell  v. 
Cunningham,  70  Ala.  100;  Newbold  v.  Smart,  67  Ala.  331. 

SOMEEVILLE,  J.— 1.  The  deed  of  Morris,  executed 
on  June  14th,  1873,  to  Beebe  and  Henshaw,  conveys  an 
undiyided  one-half  interest  in  the  lands  to  the  grantees,  and 
Tests  in  each  one  pf  them  an  undivided  fourth  interest  as 
tenants  in  common.  The  consideration  received  by  the 
grantor  is  recited  as  moving  from  Eugene  Beebe  and  Ferrie 
Henshaw,  and  the  conveyance  is  "to  Beebe  and  Henshaw, 
their  heirs  and  assigns.''  This  being  the  case,  although  a 
partnership  existed  between  Beebe  and  Henshaw,  upon  the 
death  of  the  latter,  the  legal  title  of  his  undivided  fourth- 
interest  descended  to,  and  vested  in  his  heirs,  also  as  tenants 
in  common  with  each  other,  and  with  Beebe.  All  the 
owners  must  therefore  join,  in  order  to  transfer  the  legal 
title  to  a  purchaser.  The  surviving  partner  alone  had  no 
capacity  to  make  any  transfer,  such  as  a  court  of  law  would 
recognize. — Espy  v.  Comer,  76  Ala.  501;  Lang  v.  Waring, 
25  Ala.  625 ;  Caldwell  v.  Parmer,  56  Ala.  405 ;  Yeatman  v. 
Woods,  27  Amer.  Dec.  452;  note,  p.  454;  McCormick^s 
Appeal,  98  Amer.  Dec.  191 ;  note,  p.  197. 

The  deed  from  Beebe  to  the  appellant,  executed  in  Janu- 
ary, 1887,  purports  to  convey  the  entire  interest  of  himself 
as  well  as  of  Henshaw's  estate,  being  signed  by  him  both 
individually  and  as  surviving  partner  of  the  late  firm  of  Beebe 
&  Henshaw.  Under  the  principle  above  declared,  it  oper- 
ated only  to  convey  Beebe's  undivided  one-fourth  interest, 
unless  the  conveyance  can  derive  some  force  from  the  power 
of  attorney  given  to  Beebe  by  Henshaw's  heirs,  bearing  date 
August  5th,  1879. 

2.  This  instrument,  in  our  opinion,  confers  no  authority 
to  sell  these  lands.  It  only  appoints  Beebe  attorney  in  fact 
to  ^'settle  up  all  matters  growing  out  of  the  business  of  the 
late  firm  of  Beebe  <fc  Henshaw,"  and  to  ^^settle  up  and  divide 
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the  estate  of  the  said  Ferrie  Henshaw  among  those  entitled 
thereto,  according  to  their  several  rights  at  law  and  in 
equity;"  and  invests  him  with  authority  "to  do  all  acts 
which  may  be  necessary  to  accomplish  said  result"  Such 
powers  of  attorney  are  ordinarily  subject  to  a  strict  construc- 
tion, BO  as  to  preclude  the  exercise  by  the  agent  of  all 
authority  not  expressly'  given,  or  necessarily  implied  as 
usual  and  proper  in  order  to  execute  the  agency. — Cummins 
V.  Beaumont,  68  Ala.  204.  It  can  not  be  implied  that  the 
sale  of  the  lands  was  necessary  in  order  "to  settle  up  and 
divide"  the  estate  of  Henshaw  among  those  entitled. — Dear- 
ing  V.  lAghffoot,  16  Ala.  28;  Wood  v.  McCain,  7  Ala.  800; 
s.  c,  42  Amer.  Dec.  612;  Scarborough  v.  Reynolds,  12  Ala. 
252;  Ashley  v.  Bird,  14  Amer.  Dec.  313;  Rossiterv.  Rossi- 
/er,  24  76.  62;  note,  65-66;  Hay  v.  Mayer,  34  7  6.  453. 

The  deed  executed  by  Beebe,  moreover,  makes  no  refer- 
ence to  this  power  of  attorney,  and  does  not  purport  to  have 
been  executed  under  its  authority.  In  claiming  to  convey 
"as  surviving  partner,"  it  strongly  repels  such  an  inference. 

3.  The  suggestion,  that  the  action  of  ejectment  can  not 
be  maintained  in  the  present  case  without  proving  a  prior 
demand  for  possession  by  the  plaintiff,  is  not  sustainable. 
It  is  very  true,  that  one  tenant  in  common  can  not  ordinarily 
maintain  such  an  action  against  a  co-tenant,  without  proving 
an  actual  ouster,  or  its  legal  equivalent  But,  when  the 
defendant  sets  up  an  adverse  holding,  especially  under  a 
written  conveyance,  and  thereby  repudiates  the  existence  of 
a  co-tenancy  with  the  plaintiff,  as  is  done  here,  no  proof  of 
a  previous  demand  is  necessary.  He  will  not  be  permitted 
in  one  breath  to  deny  the  relationship  of  co-tenant,  and  in 
the  next  to  claim  the  benefits  incident  to  its  existence. 
Harrison  V,  Taylor,  82  Amer.  Dec.  159;  Peterson  v,  Laik^ 
69  76.  441. 

4  All  the  other  assignments  of  error,  not  covered  by  the 
principles  above  announced,  with  the  exception  which  we 
last  consider  as  to  recoverable  rents,  are,  in  our  judgment, 
settled  adversely  to  the  appellant  by  the  principles  declared 
in  Tumipseed  v,  Fitzpatrick,  75  Ala.  297,  and  since  re- 
affirmed in  Hairston  v.  Dobbs,  80  Ala.  589,  and  Dobbs  v. 
Hairston,  lb,  594.  These  cases  construe  sections  2702-2705 
and  section  2706  of  the  Code  (1886),  and  distinctly  assert 
that  a  defendant  can  not,  at  one  and  the  same  time,  claim  the 
advantage  of  a  defense  under  each  of  these  provisions.  He 
may  (1)  make  a  suggestion  of  adverse  possession,  for  three 
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years  next  before  the  commencement  of  the  suit,  and  obtain 
the  benefit  of  the  provisions  embraced  in  sections  2702-2705, 
which  includes  the  full  value  of  all  permanent  improvements 
made  by  the  defendant;  or  (2)  he  may  set  up  the  fact  of 
possession  under  color  of  title,  in  good  faith,  and  thus  ac- 
quit himself  of  responsibility  for  rents  or  damages  for  more 
than  one  year  before  the  commencement  of  the  suit,  as  au- 
thorized by  section  2706.  But,  if  he  claims  the  benefit  of 
one  of  these  defenses,  he  must  relinquish  the  other.  The 
two  are  inconsistent,  and  can  not  be  simultaneously  asserted. 
See,  also,  Kerr  v.  Nicholas,  88  Ala.  346;  s.  c,  6  So.  Kep.  698. 

5.  Under  the  pleadings  contained  in  the  record,  the  de- 
fendant was  authorized  to  set  up  the  second  defense,  so  as 
to  reduce  the  recoverable  rents  to  one  year  before  suit 
brought — Code,  1886,  §  2706.  The  question  is,  however, 
how  shall  such  rents  be  computed?  Shall  it  be  on  the  land 
before  or  after  the  erection  of  the  improvements?  The 
statute  does  not  say,  and  we  are  left  to  solve  this  inquiry  on 
principles  of  reason  and  justice,  and  by  authority. 

The  precise  point  arose  in  Dozier  v,  Mitchell,  65  Ala.  511, 
a  case  in  equity,  where  a  mortgagee,  having  purchased  the 
mortgaged  lands  at  his  own  sale,  conveyed  them  to  a  pur- 
chaser, who  was  shown  to  have  held  possession  under  color 
of  title,  and  in  good  faith.  The  purchaser  made  valuable 
permement  improvements  on  the  premises.  He  was  held 
chargeable,  like  the  mortgagee  himself,  with  rents  upon  the 
estate  as  it  came  into  his  hands,  and  not  upon  the  increased 
value  of  the  property  arising  from  improvements. 

The  same  rule  is  held  also  to  apply  to  actions  at  law,  ac- 
cording to  what  we  deem  to  be  the  more  just  view,  especially 
where  no  allowance  has  been  made  the  defendant  for  the 
value  of  the  improvements.  In  Jackson  v,  Loomis  (4  Oow. 
168),  15  Amer.  Dec.  347,  a  leading  case  on  this  subject, 
which  was  trespass  for  mesne  profits,  a  bona  fide  purchaser 
was  allowed  the  value  of  permanent  improvements  made,  to 
the  extent  of  the  rents  aud  profits  due  the  plaintiff;  but  it 
was  said  by  Savage,  C.  J. :  "Most  clearly  the  defendant 
should  not  be  compelled  to  pay  an  enhanced  rent  in  conse- 
quence of  his  own  improvements."  In  Iowa,  where  there  is 
a  statute  similar  to  our  own,  the  occupant  is  held  not  to  be 
chargeable  with  rents  on  improvements  made  by  himself, 
but  only  on  the  land  itself. — Dungan  v.  VanPuhl,  8  Iowa, 
265. 

The  same  ruling  has  been  made  in  Indiana,  Wisconsin 
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and  other  States. — Elliott  v.  Armstrong,  4  Blackl  424; 
Dams  V.  Lenk,  30  Wis.  308.  In  Mississippi  it  is  held,  that 
the  defendant  in  possession  is  not  to  be  charged  with  in- 
creased rent  by  reason  of  improvements  made  by  him,  and 
for  which  he  has  been  allowed  no  compensation. — Phillips 
V.  Chamberlairi,  61  Miss.  740;  Tatum  v.  McClellan,  56  76. 
352.  But  a  distinction  seems  to  be  made,  where  the  de- 
fendant has  obtained  compensation  for  such  improvements, 
and  the  plaintifiP  recovers  against  him  in  ejectment. — Miller 
V.  Ingram,  56  Miss.  510.  The  Supreme  Court  of  Texas,  in 
Evetts  V.  Tendick,  44  Tex.  570,  held  the  defendant  liable  for 
rents  on  the  land  in  its  improved  condition,  following  former 
decisions,  but  observed  that  the  contrary  rule  was  more 
equitable. 

The  more  just  rule,  and  the  one  sustained  by  a  prepond- 
erance of  authority,  is  believed  to  be,  that  the  bona  Ude 
occupant  should  not  be  charged  with  income  from  his  own 
improvements,  where  he  is  so  situated  as  not  to  be  entitled 
to  claim  allowance  for  his  expenditures  in  erecting  them. 
Sedgwick  and  Wait's  Trial  of  Title  to  Land,  (2d  Ed.) 
§  678,  and  cases  cited.  That  is  this  case,  and  we  need  not 
at  present  extend  the  principle  any  further. 

It  is  very  true,  that  there  is  no  evidence  contained  in  the 
record  to  repel  the  idea  that  the  improvements  in  the  present 
case  may  have  been  made  after  the  commencement  of  the 
present  suit;  and  where  such  is  the  case,  no  recovery  can  be 
had  for  the  improvements. — Gordon  v.  Tweedy,  74  Ala.  232; 
49  Amer.  Rep.  813.  But  the  charge  given  by  the  court  as- 
sumes the  contrary  to  be  true.  It  asserts  that,  "if  the  jury 
believe  the  evidence,  the  plaintiffs  are  entitled  to  recover  as 
damages  the  rental  value  of  the  land  sued  for,  as  the  same 
has  been  improved  by  defendant,  from  one  year  before  the 
commencement  of  the  suit  to  date."  This  charge  was  equiv- 
alent to  an  instruction  authorizing  the  jury  to  assess  rents 
on  the  improvements  an4  land,  commencing  one  year  before 
the  commencement  of  suit.  Under  the  principles  announced 
above,  this  ruling  was  erroneous,  as  were  several  others  re- 
lating to  the  same  phase  of  the  case. 

Reversed  and  remanded. 
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McEvoy  V.  Leonard. 

Bill  in  Equity  Contesting  Probate  of  Will,  and  for  Sale  of 
Lands  for  Equitable  Division,  Cancellation  of  Deed  as 
Cloud  on  Title,  etc. 

1.  Sale  of  land  for  equitable  division  among  tenants  in  common; 
allegation  of  necessity  for  sale. — In  a  bill  which  seeks  a  sale  of  lands  for 
distribution,  or  equitable  division,  amont;  several  tenants  in  common, 
"it  is  always  safest  to  conform  to  the  letter  of  the  statute*'  (Code, 
§$  3253,  3262),  and  allege  that  the  lands  ''can  not  be  equitably  divided 
among  them ;"  and  where  the  parties  interested  are  eight  heirs  at  law, 
some  of  whom  seek  a  sale  o(  two  tracts  or  parcels  of  land,  not  alleging 
that  fhey  constitute  the  entire  inheritance,  the  necessity  for  such  aver- 
ment is  not  obviated. 

2.  Same;  administrator  as  party. — When  the  bill  seeks  a  sale  of 
lands  descended,  for  equitable  division  among  the  heirs  at  law,  "it  is 
always  safest  to  have  a  personal  repiesentative  of  the  intestate  ap- 
pointed," and  made  a  party,  especially  when  it  is  not  averred  that  the 
estate  owes  no  debts. 

3.  Same;  adverse  possession, — The  Chancery  Court,  like  the  Probate 
Court,  in  the  exercise  of  this  statutory  jurisdiction,  has  no  authority  to 
order  a  sale  of  lands  which  are  adversely  held. 

4.  Multifariousness. — A  bill  filed  by  some  of  the  children  of  deceased 
husband  and  wife,  against  their  brothers  and  sisters,  as  heirs  at  law,  and 
tenants  in  common  of  a  tract  of  land,  of  which  it  is  alleged  the  hus- 
band died  seized  and  possessed,  seeking  (1)  to  set  aside  the  will  of  the 
wife,  by  which  she  devised  the  land  to  some  of  the  defendants;  (2)  to 
vacate  and  cancel,  as  a  cloud  on  the  title,  a  deed  by  which  the  husband 
had  conveyed  the  land  in  trust  for  the  use  and  benefit  of  the  wife,  and 
(3)  to  have  the  land  sold  for  partition,  or  equitable  division  among  all 
the  children, — is  multifarious. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  31st  August,  1889, 
by  Mrs.  M.  E.  McEvoy  and  Mrs.  Jane  Serda,  married  wo- 
men, children  and  heirs  at  law  of  Christopher  J.  Leonard 
and  his  wife,  Mrs.  Ellen  Leonard,  against  their  six  brothers 
and  sisters,  William  Leonard  and  others ;  and  sought  to  es- 
tablish their  rights,  as  tenants  in  common  with  the  defend- 
ants, in  and  to  two  parcels  or  small  tracts  of  land  in  the  city 
of^Mobile,  which  had  belonged  to  said  Christopher  J.  Leon- 
ard, and  of  which  it  was  alleged  he  had  died  seized  and  pos- 
sessed, and  to  have  the  same  sold  for  equitable  division 
among  the  complainants  and  defendants  as  tenants  in  com- 
mon; and  it  also  sought  to  set  aside  the  probate  of  the  will 
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of  Mrs.  Leonard,  which  had  been  duly  admitted  to  probate 
in  Mobile,  and  by  which  she  devised  said  parcels  of  land  to 
two  of  the  defendants;  and  to  vacate  and  cancel,  as  a  cloud 
on  the  title,  a  deed  by  which  said  Christopher  J.  Leonard 
had  conveyed  the  property  to  a  trustee  for  the  use  and  ben- 
efit of  his  wife. 

The  two  parcels  of  land  were  acquired  by  Christopher  J. 
Leonard,  by  separate  conveyances,  in  1853  and  1857  respect- 
ively ;  and  they  were  conveyed  by  him,  with  other  property, 
by  deed  dated  June  3d,  1869,  to  Patrick  Kain  as  trustee,  for 
the  sole  and  separate  use  and' benefit  of  Mrs.  Ellen  Leonard, 
his  wife,  with  power  of  disposition  by  her,  and  to  her  heirs 
in  the  event  of  her  death  without  having  disposed  of  it.  Li 
November,  1869,  Forcheimer  &  Lassabe,  judgment  creditors 
of  said  Leonard,  filed  a  bill  in  equity  against  him,  his  wife, 
and  the  trustee,  seeking  to  set  aside  the  deed  of  trust  as  a 
voluntary  conveyance;  and  they  obtained  a  decree  in  Feb- 
ruary, 1871,  setting  aside  the  deed,  and  subjecting  the  lands 
to  sale  in  satisfaction  of  the  complainants'  judgment  At 
the  sale  under  this  decree,  on  the  25th  April,  1873,  For- 
cheimer &  Lassabe  became  the  purchasers  of  one  of  the  par- 
cels of  land,  and  W.  Crosby  of  the  other,  and  the  sales  were 
confirmed.  A  few  months  afterwards,  as  the  bill  alleged, 
Leonard  procured  from  Crosby  a  conveyance  of  the  parcel 
of  land  which  the  latter  had  bought  at  the  register's  sale, 
and  also^efiPected  a  compromise  and  settlement  with  For- 
cheimer &  Lassabe,  under  which  they  conveyed  to  him  the 
lot  which  they  had  bought;  but  this  latter  deed  was  never 
recorded,  and  was  alleged  to  be  lost.  Mrs.  Leonard  did  not 
join  with  her  husband  in  the  execution  of  the  deed  of  trust 
to  Kain,  and  the  bill  sought  to  set  it  aside  as  a  cloud  on  the 
title  to  the  homestead  tract  or  parcel  of  land. 

Mrs.  Leonard  died  on  the  5tii  March,  1880,  and  her  huB- 
band,  said  Christopher  J.,  on  the  5th  December,  1888.  The 
bill  alleged  that  each  of  them  died  intestate  in  fact,  but  that 
a  paper  which  purported  to  be  the  last  will  and  testament  of 
MIs.  Leonard,  with  two  codicils  attached,  "was  regularly  ad- 
mitted to  probate  in  said  county  of  Mobile,"  without  contest, 
on  July  19th,  1889.  By  this  will  and  codicils  Mrs.  Leonard 
devised  said  parcels  of  land  to  some  of  the  defendants,  giving 
only  nominal  legacies  to  the  complainants,  and  she  appointed 
her  husband  as  executor;  but  the  bill  alleged  that  he  never 
qualified,  and  that  no  administration  was  ever  granted  on  her 
estate.     It  was  alleged,  also,  that  said  Leonard  continued  in 
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uninterrapted  possession  of  both  parcels  of  land,  after  the 
execution  of  the  deed  of  trust,  and  up  to  the  time  of  his 
death ;  that  two  of  the  defendants  were  in  possession  of  one 
parcel,  claiming  under  the  will  of  Mrs.  Leonard,  "to  the  ex- 
clusion of  complainants'  interest  therein,  and  in  denial  of 
their  rights,  and  have  in  fact  ousted  them  from  the  enjoy- 
ment and  possession  of  said  piece  of  property";  and  that  the 
complainants  and  some  of  the  defendants  "are  in  the  actual 
use  and  occupancy"  of  the  other  parcel,  but  the  probated 
will  is  a  cloud  on  tlieir  title.  The  bill  sought  to  set  aside 
and  vacate  the  probate  of  Mrs.  Leonard's  will  on  the  grounds 

(1)  that  she  was  wanting  in  legal  capacity  to  execute  it,  and^ 

(2)  that  it  never  was  in  fact  executed,  signed  and  attested, 
as  required  by  law.  The  bill  contained,  also,  the  following 
allegations:  "Complainants  show, further,  that  they  and  the 
defendants  are  engaged  in  a  bitter  controversy  over  the  title 
to  said  property  described  in  9aid  will,  and  that  the  legal 
title  to  said  property  is  in  such  an  uncertcdn  and  unsettled 
condition  that  it  will  cause  and  protract  litigation  between 
complainants  and  defendants,  unless  something  is  done  to 
prevent  that  litigation  and  multiplicity  of  suits." 

A  joint  demurrer  was  filed  by  the  adult  defendants,  and  a 
separate  demurrer  by  the  guardian  ad  litem  of  the  two 
minors,  each  assigning  several  distinct  grounds  of  demurrer. 
The  principal  grounds  of  demurrer,  and  the  only  grounds 
necessary  to  be  noticed,  are  stated  in  the  opinion  of  the 
chancellor,  as  follows: 

Coleman,  Ch.  "The  purpose  of  the  bill  is  to  have  certain 
lots  and  parcels  of  land  sold  for  distribution.  The  main 
di£Sculties  which  appear  on  the  face  of  the  bill,  and  which 
must  be  removed  before  the  sale  can  be  effected,  are 
these:  (1)  the  bill  fails  to  show  that  the  property  can  not  be 
fairly  divided  without  a  sale;  (2)  a  portion  of  the  land  is 
adversely  held  by  the  respondents;  (3)  a  successful  contest, 
under  the  statute  (Code,  §  2000),  of  the  validity  of  the  will 
of  Mrs.  Ella  Leonard,  which  has  been  probated  in  the  Probate 
Court  of  Mobile  county.  These  questions  will  be  considered 
in  the  order  stated. 

"L  Partition  is  a  matter  of  right,  and  not  one  left  to  the 
discretion  of  the  court.  A  sale  of  lands  for  distribution, 
instead  of  partition  of  them,  rests  on  altogether  different 
principles.  No  tenant  in  common  has  the  right  to  have  the 
interest  of  his  co-tenant  sold,  if  he  can  separate  his  interest 
from  that  of  his  co-tenant  without  injury  to  either.     There* 
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fore,  in  a  bill  which  seeks  to  sell  for  distribution  lands  held 
in  common,  which  relief  is  contested,  it  is  necessary  to 
allege  and  prove  that  the  lands  can  not  be  fairly  divided 
without  a  sale. 

"2.  While  courts  of  equity  have  always  had  jurisdiction 
of  a  bill  for  the  partition  of  lands,  its  jurisdiction  to  sell  for 
distribution  is  purely  statutory,  and  but  recently  conferred. 
By  statute,  the  Chancery  Court  has  the  same  jurisdiction  to 
sell  lands  for  distribution,  as  the  Probate  Court  has,  and  no 
greater.— Code,  §§  3253,  3262.  The  Probate  Court  can  not 
decree  a  sale  of  lands  for  distribution,  when  they  are  held 
adversely;  neither  can  the  Chancery  Court  The  adverse 
holding  is  not  one  which  may  be  fraudulently  preferred, 
merely  to  defeat  a  sale,  or  one  purely  of  law,  or  which  may 
be  determined  as  a  conclusion  from  admitted  facts;  but,  when- 
ever the  adverse  holding  rests  upon  disputed  fcu^ts,  it  is  such 
as  will  deprive  either  court  pf  jurisdiction  to  sell  for  distri- 
bution the  land  so  held  adversely.  The  titles  must  be  first 
determined  by  a  court  of  competent  jurisdiction.  The  case 
of  McMath  V.  DeBardelaben,  75  Ala.  68,  relied  on  by  com- 
plainants, was  one  for  partition,  and  not,  as  in  the  present 
case,  for  the  sale  of  land  for  distribution. 

''The  present  bill  presents  a  case  of  adverse  holding, 
resting  on  the  validity  of  a  will  which  has  been  regularly 
probated  by  a  court  which  had  jurisdiction  of  the  matter. 
All  the  facts  which  impart  validity  to  the  will  are  contested. 
Code,  §§  2105,  3253,  3262,  and  authorities  cited.  It  is  un- 
necessary-  to  consider  the  effect  of  the  deed  of  trust,  in 
advance  of  the  termination  of  the  contest  as  to  the  validity 
of  the  will.  If  the  will  be  invalid,  and  both  the  father  and 
mother  died  intestate,  di£Ferent  and  contesting  interests  can 
not  arise,  since  the  same  parties  are  the  heirs  of  each.  If 
the  will  be  upheld,  then  the  adverse  holders  claiming  under 
it  can  successfully  resist  a  sale  of  the  property  under  the 
principles  above  ennunciated. 

"The  demurrer  raising  these  questions  must  be  sustained. 

"Enroll  this  decree:  This  cause,  coming  on  to  be  heard 
at  the  last  term,  was  submitted  for  decree  on  the  demurrers 
to  the  bill,  and  was  held  for  decree  in  vacation ;  and  having 
been  duly  considered,  it  is  ordered,  adjudged  and  decreed, 
that  the  demurrers  filed  to  the  bill  of  complaint,  on  the 
grounds  (1)  that  the  bill  does  not  allege  that  the  property 
cannot  be  equitably  divided  without  a  sale;  (2)  that  it 
shows  there  are  adverse  holders  and  claimants  to  the  prop- 
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erty  sought  to  be  sold  for  partition;  (3)  for  maltifarions- 
ness, — be,  and  the  saim  we   hereby  sustained;   and  it  is 
further  ordered,  that  complainaute  may  amend  their  bill  as 
they  may  be  advised." 

The  chancellor's  decree  is  assigned  as  er^or. 

Wm.  E.  Eiohardson,  and  Henry  CHAMBElti*AiN,  for 
appellants. 

Greg.  L.  &  H.  T.  Smith,  contra. 

STONE,  C.  J.— On  June  3,  1869,  Christopher  J.  Leon- 
ard conveyed  two  lots  in  the  city  of  Mobile,  and  the  houses 
upon  them,  to  Patrick  Kain,  as  trustee,  for  the  sole  use  and 
benefit  of  Ellen  Leonard,  wife  of  said  Christopher  J.  If 
the  facts  averred  in  the  bill  be  true,  and  if  the  law  applica- 
ble to  the  averred  facts  be  as  contended  for,  then  Christopher 
J.  Leonard  died  the  legal  owner  of  each  of  said  lots ;  the 
residence,  or  homestead  lot,  never  having  passed  out  of  him, 
by  reason  of  the  insufficient  execution  of  the  deed  to  convey 
the  homestead;  and  the  other  lot,  by  reason  of  Christopher 
J.'s  repurchase  of  it  from  Forcheimer  &  Lassabe.  If,  then, 
the  legal  title  was  in  Christopher  J.  at  the  time  of  his  death, 
that  title  devolved  immediately  on  his  heirs  at  law,  he  having 
left  no  will.  Conceding  these  postulates  of  law  and  fact 
to  be  true,  the  heirs  of  the  said  Christopher  J.  succeeded, 
on  his  death,  to  the  legal  title  to  said  lots  as  tenants  in  com- 
mon, there  being,  in  this  State,  no  joint  tenancy  as  known 
to  the  common  law.  If  they  held  and  hold  the  legal  title, 
then  their  remedy  to  recover  possession  by  suit  at  law  is 
ample,  and  chancery  has  no  jurisdiction  of  this  feature  of 
the  case.  The  chancellor,  however,  did  not  rule  on  this 
question,  and  the  appeal  does  not  bring  it  before  us.  We 
decide  nothing  on  this  question. 

One  object  of  the  bill  is  to  have  a  sale  of  the  two  lots,  and 
the  houses  upon  them,  for  division  among  the  eight  heirs  at 
law.  The  averments  of  the  bill,  on  which  this  relief  was 
prayed,  omit  to  state,  as  a  reason  for  the  sale,  that  the  lots 
can  not  be  equitably  divided  or  partitioned  among  the  ten- 
ants in  common.— Code  of  1886,  §§  3253,  3262.  For  this 
omission  the  defendants  demurred,  and  the  chancellor 
sustained  the  demurrer.  It  is  argued  that,  because  there 
are  only  two  city  lots,  of  limited  dimensions,  to  be  divided 
among  eighf  tenants  in  common,  the  court  will  take  judicial 
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« cognizance  that  partition  is  impossible.  There  would  be,  at 
least,  some  plausibility  in  this  argument,  if  it  were  averred 
that  these  two  lots  comprised  the  whole  estate  which  consti- 
tuted the  inheritance.  There  is  no  such  averment.  It  is 
always  safest,  in  such  proceedings,  to  conform  to  the  letter 
of  the  statute. 

But  we  encounter  other  difficulties  in  this  phase  of  the 
case  before  us.  No  personal  representative  has  been  ap- 
pointed for  either  estate,  that  of  Christopher  J.,  or  of  Ellen 
Leonard,  and  there  is  no  averment  as  to  either  estate  that  it 
owes  no  debts.  It  need  scarcely  be  said  that,  in  this  State, 
all  property  owned  by  a  decedent  at  the  time  of  his  death, 
above  statutory  and  constitutional  exemptions,  must  be  ap- 
plied first  to  the  payment  of  debts.  In  the  case  of  partition, 
or  sale  of  land  descended,  for  division  among  the  heirs,  it  is 
always  safest  to  have  a  personal  representative  appointed. 

The  bill  was  demurred  to  for  multifariousness,  and  the 
chancellor  held  this  demurrer  well  taken.  We  agree  with 
the  chancellor  that  the  bill  is  multifarious. 

We  are  tempted  to  inquire,  if  the  validity  vel  non  of  Mrs. 
Leonard's  will  should  not  be  first  determined,  before  any  other 
questions  sought  to  be  presented  are  brought  before  the 
court?  And  after  the  question  of  the  validity  of  the  will  is 
determined,  should  there  not  be  a  personal  representative 
appointed,  before  further  steps  are  taken?  We  may  be  par- 
doned for  inquiring  further,  whether  or  not  the  affiairs  of 
the  two  estates  are  not  so  complicated,  that  after  the  contest 
of  the  will  is  determined,  and  an  administrator  appointed, 
should  the  will,  or  any  of  the  codicils  be  set  aside,  the  fur- 
ther administration  can  not  be  conducted  and  concluded  with 
less  expense  and  less  of  risk  in  the  Chancery  Court?  These 
inquiries  are  suggested  by  the  questions  the  bill  in  its  pres- 
ent shape  seeks  to  raise,  and  are  in  no  sense  to  be  consid- 
ered as  anything  more  than  suggestions,  inviting  investiga- 
tion.    The  true  facts  may  show  their  entire  inapplicability. 

We  entirely  concur  with  the  chancellor  in  all  the  rulings 
he  made,  and  direct  the  reporter  to  incorporate  with  his 
statement  of  facts  the  chancellor's  entire  opinion. 

Affirmed. 
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Mayor  &  Aldermen  of  Birmingham  v, 

Klein. 

Certiorari  and  Supersedeas  in  matter  of  Local  Assessment 
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by  Municipal  Corporation,  for  Improvement  of  Side-walks,  |i4o  649I 

1.  Constitutional  restrictions  on  municipal  taxation;  local  assessments 
on 'property  for  improvement  of  side-walks. — The  constitutional  provision 
which  requires  that  **  all  taxes  levied  on  property  shall  be  assessed  in 
exact  proportion  to  the  vahie  of  such  property'*  (Art.  xi,  §  1),  applies  to 
taxes  levied  for  municipal  purposes,  through  the  agency  of  municipal 
corporations;  and  by  a  further  provision  (§  7),  the  rate  of  municipal 
taxation  is  limited,  and  it  is  required  to  be  based  on  the  value  of  the 
property  as  assessed  for  State  taxation  during  the  preceding  3'ear.  But 
these  are  express  limitations  and  restrictions  of  the  general  taxing 
power  inherent  in  the  General  Assembly,  which  is  never  regarded  as 
having  been  taken  away  or  surrendered  by  intendment  or  implication, 
and  which  may  be  delegated  to  municipal  corporations  for  municipal 
purposes ;  and  they  do  not  apply  to  local  assessments  on  property  for 
local  improvements,  nor  prohibit  the  grant  to  a  municipal  corporation 
of  the  power  to  make  such  local  assessments,  as  for  the  improvement 
of  side-walks. 

2.  Same;  charter  of  city  of  Birmingham — The  act  approved  February 
16th,  1885,  authorizing  the  municipal  authorities  of  Birmingham  to 
''improve  the  side-walks  of  the  city  at  the  cost  of  parties  whose  prop- 
erty abuts  such  side-walks"  (Sess.  ActH.  1884-5,  pp.  620-22',  assessing 
the  expense  of  such  improvements  against  the  owners  of  the  abutting 
property  '4n  proportion  to  the  amount  of  the  benefit  accruing  to  such 
abutting  owner,"  and  declaring  such  assessment  a  lien  on  the  properly, 
is  not  violative  of  any  constitutional  provision.  (The  cases  of  Mobile  v, 
Dargan,  46  Ala.  310,  and  Mobile  v.  Royal  St.  Railroad  Co.,  45  Ala.  322, 
declared  opposed  to  the  great  weight  of  authority,  and  overruled. ) 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

The  corporate  authorities  of  the  city  of  Birmingham,  in 
September,  1889,  made  certain   improvements  on  the  side- 
walks of  several   streets,    curbing,   graveling,    &c. ;  acting 
under  authority   supposed  to  be  conferred   by  the  special 
statute  approved  February  16th,  1885. — Sess.  Acts.  1884-5, 
pp.  620-22.     The  appellee,  John  Klein,  was  the  owner  of 
two  lots  abutting  on  one  of  the  side-walks  on  which  these  ' 
improvements  were  made,  the  costs  of  the  improvements  ' 
in  front  of  his  property  amounting  to  $84.70;  and  he  was  * 
thereupon  notified  to  appear  before  the  Mayor  and  Aldermen, 
and  to  show  cause  why  the  amount  should  not  be  assessed  ' 
^aimi  his  property,  and  declared  a  lien  on  it.     He  appeared, 
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and  objected  to  the  proceedings  on  legal  grounds,  but  offered 
no  evidence;  and  the  assessment  was  thereupon  confirmed, 
and  declared  a  lien  on  his  property.  He  then  made  appli- 
cation for  a  ceriiorari  and  supersedeas  from  the  City  Court, 
to  review  and  quash  the  proceedings.  In  that  court,  on  the 
return  of  the  writs,  a  complaint  was  filed  in  the  name  of  the 
Mayor  and  Aldermen,  setting  out  the  authority  under  which 
they  had  acted,  the  improvements  made,  &c.,  and  asking 
that  a  lien  be  declared  against  the  defendant's  lots  for  the 
amount  assessed  against  them.  The  defendant  demurred  to 
the  complaint,  on  the  ground  that  said  special  statute  is 
unconstitutional  and  void.  The  court  so  held,  and  sustained 
the  demurrer ;  and  this  judgment  is  here  assigned  as  error. 
By  agreement  of  counsel,  entered  of  record  in  this  court,  all 
defects  of  form  in  the  pleadings  and  proceedings  were  waived, 
*'and  the  sole  question  submitted  for  decision,  it  is  agreed, 
is  the  constitutionality  of  said  act  of  the  General  Assembly 
therein  referred  to." 

Cabaniss  &  Weakley,  and  Rqquemore,  White  &  Long, 
for  appellant. 

Jackson  E.  Long,  contra. 

McCLELLAN,J. — This  appeal  involves  the  constitution- 
ality of  an  act  "to  authorize  and  empower  the  mayor  and 
aldermen  of  Birmingham  to  improve  the  side-walks  of  the 
city  of  Birmingham,  Alabama,  at  the  cost  of  parties  whose 
property  abuts  such  side-walks,"  approved  February  16th, 
1885.— Sess.  Acts  1884-5,  pp.  620-622.  Those  sections  of 
the  act  which  are  necessary  to  an  understanding  of  the  point 
under  consideration,  are  the  following: 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of 
Alabama,  That  the  mayor  and  aldermen  of  Birmingham 
shall  have  full  power  and  authority  to  cause  and  procure  all 
side-walks  along  the  streets,  avenues  and  alleys  now  estab- 
lished, or  hereafter  to  be  established  in  said  city,  to  be 
graded,  leveled,  curbed,  graveled,  stagged,  re-leveled,  re- 
curbed,  re-graveled,  re-cindered,  re-paved,  or  re-macadam- 
ized, in  such  manner,  and  by  such  methods,  and  with  such 
material,  as  they  may  deem  best  and  proper." 

"Sec.  2.  Be  it  further  enacted,  That  the  said  mayor  and 
aldermeii  of  Birmingham  shall  have  the  power  to  have  such 
work  done,  or  cause  the  same  to  be  done,  and  the  expense 
Vol.  lxxxiz. 
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thereof  shall,  after  the  completion  thereof,  be  by  said  mayor 
and  aldermen  of  Birmingham  assessed  upon  the  abutting 
owners  of  lands  or  lots  lying  along  and  adjacent  to  the 
streets  or  alleys  along  which  such  work  is  done,  in  propor- 
tion to  the  amount  of  the  benefit  accruing  to  such  owner ; 
and  all  such  assessments  shall  be  and  constitute  a  lien  upon 
the  lands  and  lots  respectively  upon  which  they  shall  be  so 


It  thus  appears  that  the  purpose  of  the  act — and  its  effect, 
if  valid — ^is  to  authorize  local  assessments^  against  property 
to  pay  for  pavements  constructed  along  its  front,  the  cost,  as 
between  different  owners,  to  be  apportioned  with  reference 
to  the  benefits  which  are  assumed  to  accrue  to  them  severally 
from  the  betterment.  However  the  relative  benefits  are  to 
be  determined  in  a  given  case,  and  the  sum  to  be  charged 
on  a  particular  lot  ascertained — whether  by  reference  to  the 
superficial  area  of  the  property,  or  the  length  of  its  abut- 
ment on  the  side-walk,  or  the  uses  to  which  it  is  devoted, 
as  being  to  a  greater  or  less  extent  facilitated  by  the  im- 
provement, or  the  enhancement  thereby  of  its  value  com- 
pared with  other  property  subject  to  the  gross  assessment — 
one  thing  is  assured,  that  the  assessment  is  not  made  with 
reference  to  the  valite  of  the  property^  nor  with  reference  to 
the  limitations  on  the  rate  of  municipal  taxation.  It  is  man- 
ifest, therefore,  that  if  the  assessment  is  a  idx,  within  the 
meaning  of  the  Constitution  of  Alabama,  the  statute  author- 
izing it  is  repugnant  to  section  1  of  Art.  XI  of  that  instru- 
ment, which  requires  that  "All  taxes  levied  on  property  in 
this  State  shall  be  assessed  in  exact  proportion  to  the  value 
of  such  property;"  and  also  to  section?  of  that  Article,  which 
provides  that  "No  city,  town,  or  other  municipal  corporation, 

.  .  .  shall  levy  or  collect  a  larger  rate  of  taxation,  in 
any  one  year,  on  the  property  thereof,  than  one-half  of  one 
per  centum  of  the  value  of  such  property,  as  assessed  for 
State  taxation  during  the  preceding  year."  * 

There  is  no  longer  any  doubt  but  that  organic  limitations 
on  the  taxing  power,  though  expressed  in  general  terms, 
apply  as  well  to  the  exercise  of  that  power  through  the 
medium  of  municipal  corporations,  and  for  municipal  pur- 
poses, as  to  its  exercise  directly  by  the  legislature  for  State 
purposes;  and  hence  the  requirement  that  all  taxes  levi(^ 
on  property  in  this  State  shall  be  assessed  ad  valor  em  would 
obtain  with  respect  to  municipal  taxation,  even  in  the 
absence  of  the  other  provision  quoted  requiring  such  taxa- 
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tion  to  be  based  on  the  value  of  property  as  assessed  for 
State  taxation. — Mobile  v.  Stonewall  Ins.  Co.^  53  Ala.  570. 
Both  the  sections  noted,  therefore,  bear  upon  assessments 
for  municipal  purposes;  and  if  either  covers  the  local  assess- 
ment under  consideration,  the  law  authorizing  it  must  fail 
It  is  a  fair,  if  not  necessary  inference,  that  the  terms, 
''taxes'^  and  '^taxation  have  respectively  the  same  meaning, 
wherever  found  in  Art.  XI  of  the  Constitution.  The  "taxes" 
which  must  be  laid  on  a  basis  of  value  in  section  1  constitute 
the  "taxation"  referred  to  for  State  purposes  in  section  4, 
for  county  purposes  in  section  5,  and  for  municipal-purposes 
in  section  7;  and,  therefore,  the  only  municipal  taxation 
which  the  Constitution  requires  to  be  assessed  in  exact  pro- 
portion to  the  value  of  the  property,  is  that  embraced  in  the 
terms  of  section  7.  The  most  liberal  construction  of  which 
the  language  of  that  section  is  susceptible,  will  not  admit  of 
its  application  to  local  assessments  to  provide  for  local  im- 
provements of  side-walks.  By  the  very  terms  employed 
throughout  the  Article,  the  taxes  or  taxation,  whether  State, 
county  or  municipal,  are  those  which  make  up  the  general 
revenues  of  the  one  or  the  other  political  division,  as  the 
case  may  be;  revenues  which  come  from  all  the  property  in 
the  territory,  and  go  to  defray  general  governmental  expendi- 
tures, as  distinguished  from  special  outlays  to  provide  for 
purely  local  exigencies.  With  respect  to  section  7,  this  is 
made  to  appear  with  great  clearness,  by  its  reference  to  the 
property  to  which  the  limitation  it  imposes  is  made  to  apply, 
and  by  its  requirement  as  to  the  assessment  upon  which  the 
municipal  levy  must  be  predicated.  Not  only  is  the  levy  by 
any  city  to  be  made  "on  the  property  thereof,"  i.e.,  the  whole 
taxable  property  thereof,  but  it  must  be  made  on  "such 
property  as  assessed  for  State  taxation  during  the  preceding 
year."  No  such  thing  is  known,  or  was  known  when  the 
Constitution  of  1875  was  adopted,  or  had  ever  been  known, 
as  local  assessments  of  property  for  State  taxation.  The 
State  assessment,  upon  which  the  only  municipal  levy 
treated  of  in  the  organic  law  is  required  to  be  based,  is  a 
general  assessment  of  all  property  within  the  corporate 
limits,  and  is  intended,  as  the  provisos  to  section  7  show, 
to  provide  a  fund  for  the  general  expenses  of  the  city  gov- 
ernment. The  city's  levy  there  limited  must  be  put  upon 
the  whole  property  taxed  by  the  State,  at  the  valuation  fixed 
by  the  State's  agents.  This  necessarily  and  wholly  excludes 
any  idea  of  a  local  assessment  of  particular  property  for  any 
Vol.  lxxxix. 
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purpose,  or  to  be  laid  in  any  manner  under  the  Constitution. 
Nothing  in  that  instrument  refers,  or  can  be  made  applica- 
ble, to  such  a  local  charge.  If  this  species  of  taxation — for 
it  is  taxation,  and  referable  to  the  taxing  power,  though 
differing,  as  we  shall  see,  from  the  "taxes"  and  "taxation" 
regulated  in  State  constitutions — is  to  be  upheld,  it  must  be 
referred  to  the  sovereign  power  of  the  General  Assembly, 
which  has  been  curtailed  only  to  the  extent  of  express  con- 
stitutional limitations.  If  Art  XI  contains  no  inhibition 
upon  the  power  of  the  legislature  in  respect  to  local  assess- 
ments by  cities  and  towns,  the  act  under  consideration  is 
valid,  and  the  assessment  involved  here  was  well  laid ;  for  no 
proposition  is  now  better  established;  in  the  law,  than  that 
constitutions  are  not  in  the  nature  of  enabling  acts,  but  are 
limitations  upon  the  otherwise  boundless  powers  of  legisla- 
tures ;  or,  in  other  words,  that  the  General  Assembly  is  not 
to  look  to  the  organic  law  to  ascertain  what  is  permitted  it 
to  do,  but  only  to  find  what  inhibitions  are  thereby  put  on 
its  action. — Cooley's  Const.  Lim.  p.  479;  Burroughs'  Taxa- 
tion, §  145;  2  Dillon  Mun.  Corp.  §  737;  Irwin  v.  Mobile, 
57  Ala.  6;  Dorman  v.  State,  34  Ala.  231;  Hare  v,  Kennerly, 
83  Ala.  608. 

Having  attempted  to  demonstrate  that  the  assessment 
here  could  not  have  been  made  under  the  provisions  of  the 
Constitution,  either,  as  it  was  made,  on  a  basis  of  benefits, 
or  even  on  a  basis  of  the  value  of  the  particular  property,  it 
next  becomes  necessary  to  determine  whether  the  organic 
law  is  exclusive  of  all  other  assessments  against  property 
than  those  of  which  it  treats,  in  such  sort  as  to  amount  to  a 
prohibition  upon  the  legislature  in  respect  to  an  assessment 
of  the  class  under  consideration.  It  is  not  questioned  but 
that  the  power  which  this  statute  undertakes  to  delegate  to 
the  municipality  of  Birmingham  is  a  part  of  the  taxing 
power  inherent  in  all  government,  and  without  limitations 
other  than  those  expressed  in  the  organic  law.  It  is  equally 
free  from  doubt,  that  the  power  of  taxation  is  never  to  be 
taken  to  be  surrendered  by  intendment  or  implication,  and 
that  without  an  expressed  surrender,  clear  and  explicit  in  its 
terms,  it  must  be  held  to  reside  undiminished  in  the  legis- 
lature.— Glasgow  v.  Rouse,  43  Mo.  479-489;  Baltimore  v. 
B.  dk  O.  R.  R.  Co.,  48  Amer.  Dec.  531;  Battle  v.  Mobile, 
9  Ala.  234;  s.  c,  44  Amer.  Dec.  438,  n.  441 ;  2  Dillon  Mun. 
Corp.  §  752. 

Are  the  provisions  of  Art.  XI,  referring  as  we  have  seen 
30 
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to  general  taxes  and  taxation,  and  to  such  only,  expressed 
limitations  on  the  power  of  the  legislature  with  respect  to 
local  assessn^^nts  on  property  to  pay  for  local  improvements, 
which  benefit  that  particular  property?  We  think  not 
The  overwhelming  weight  of  authority  is  against  such  a 
construction,  and  in  favor  of  the  validity  of  such  assessments. 
In  considering  the  question,  jurists  and  judges. have  pro- 
ceeded on  the  theory,  that  such  charges  were  not  taxes  in 
the  ordinary  sense,  or  within  the  meaning  and  intent  of  con- 
stitutional provisions  similar  to  those  of  Alabama,  but  that 
they  are  in  the  nature  of  compensation  for  a  benefit  peculiar 
to  the  owner  of  the  abutting  property,  and  traceable  to  him; 
that  such  assessments  are  not  exacted  for  the  general  public 
welfare,  and  do  not  go  to  the  support  of  governmental 
agencies  from  the  existence  and  maintenance  of  which  each 
citizen  derives  a  like  benefit,  but  that  they  are  demandable 
because  the  government  has  expended  an  equivalent  sum  in 
improving  the  property  against  which  they  are  laid,  and 
thereby,  not  the  public,  but  the  individual  owner  of  the  prop- 
erty improved,  has  been  to  that  extent  the  gainer.  A  tax,  it 
is  said,  is  a  contribution  to  the  general  fund,  the  amount  of 
it  is  taken  from  the  individual,  and  nothing  which  benefits 
him  individually,  as  distinguished  from  the  mass  of  citizens, 
is  given  in  the  place  of  it.  He  pays,  and  by  the  amount  he 
pays  is  poorer  than  he  was  before.  Not  so  with  an  assess- 
ment of  the  class  we  are  considering.  The  property-owner 
pays  it,  but,  in  legal  contemplation,  he  loses  nothing.  He 
receives  the  value  of  his  money  in  the  betterment  of  his 
property,  and,  in  addition  to  this,  he  is  benefitted  to  the 
same  extent  that  all  other  citizens  are,  in  that  a  thoroughfare 
of  the  city  in  which  his  property  is  situated,  and  he  probably 
lives,  is  improved.  The  authorities  almost  universally  take 
such  an  imposition,  though  confessedly  laid  under  the  taxing 
power,  out  of  the  category  of  taxes  and  taxation,  as  those 
terms  are  employed  in  organic  limitations  on  legislative 
power  to  levy  or  authorize  the  leving  of  taxes,  and  in  general 
statutes. — Cooley  on  Taxation,  pp.  626-637 ;  Burroughs  on 
Taxation,  pp.  460-463;  2  Dillon  Mun.  Corp.,  §§  752-2,  761 
et  seq,;  People  v.  Brooklyn^  4  N.  Y.  420;  Sheelian  v.  Good 
Samaritan  Hospital,  50  Mo.  155 ;  Dorgan  v,  Boston,  12  Allen, 
223;  Nichols  v.  Bridgeport,  23  Conn.  189;  Oarretiv.  St 
Louis,  25  Mo.  505;  Cain  v.  Commissioners,  86  N.  C.  8; 
Shepard  v,  Commissionet*s,  lb.  552 ;  Hill  v,  Higden,  5  Ohio 
St.  243;  King  v.  Portland,  2  Or.  146;  Norfolk  v.  Ellis, 
Vol.  lxxzxx. 


Digitized  by  CjOOQ IC 


1889]  OP  ALABAMA.  467 

[Mayor  and  Aldermen  of  Birmingham  v.  Klein.] 

26  Grati  221 ;  Roundtree  v.  Galveston,  42  Texas,  612;  BaU 
timore  v.  Cemetery  Co,,  7  Md.  517 ;  Chambers  v.  Satterlee, 
40  Cal.  497;  Edgerton  v.  Oreen  Cove  SpHngs,  19  Fla.  140; 
Ooodrich  v.  Turnpike  Co.,  26  Ind.  119 ;  Hines  v.  Leavenworth, 
3  Kan.  186 ;  Municipality  v.  Dunn,  10  La.  An.  57 ;  Motz  v. 
Detroit,  18 Mich.  495;  Williams  v.  Commack,21  Miss.  209; 
Macon  v.  Petty,  57  Miss.  378;  People  v,  Austin,  47  CaL  353; 
Bridgeport  v.  N.  Y.  N.  &  H.  R.  R.  Co.,  36  Conn.  255; 
Hayden  v.  Atlanta,  70  Ga.  817 ;  Baker  Asphalt  Paving  Co. 
v.  Cogrene,  5  So.  Rep.  848;  Manufacturing  Co.  v.  Tax 
Collector,  39  La.  An.  461. 

On  the  other  hand,  the  decisions  in  three  or  four  States 
are  to  the  effect,  that  local  assessments  of  this  character  can 
not  be  made  under  constitutional  provisions  requiring 
equality  and  uniformity  of  taxation  and  assessments  in  pro- 
portion to  the  value  of  property.  The  leading  case  main- 
taining this  view  is  that  of  Chicago  v.  Lamed,  34  111.  203. 
The  conclusion  in  that  case  may,  perhaps,  finds  some  justi- 
fication in  the  peculiar  phraseology  of  the  constitutional 
provision  supposed  to  bear  on  the  question,  though  an  op- 
posite conclusion  was  reached  by  the  Virginia  court  on  sub- 
stantially the  same  provisions. — Norfolk  v.  Ellis,  supra. 
The  effect  of  this  Illinois  decision  was  subsequently  remedied 
by  an  amendment  of  the  Constitution.  The  Supreme  Court 
of  Arkansas,  in  Pevy  v.  Little  Rock,  32  Ark  31,  followed 
this  Illinois  decision,  and  another  by  the  Wisconsin  court 
(  Weeks  v.  Milwaukee,  10  Wis.  242,  which  is,  perhaps,  also 
referable  to  peculiar  terms  of  the  Constitution,  and  which, 
at  most,  only  imports  doubt  as  to  whether  the  requirement 
for  uniformity  of  taxation  applied  to  and  defeated  local 
assessments),  and  held  such  local  assessments  could  not  be 
authorized  under  a  constitution  which  required  property  to 
be  taxed  uniformly  and  according  to  value.  This  Arkansas 
decision  is  not  reconcilable  with  the  earlier  case  of  McOhee 
v.  Mathis,  21  Ark.  40,  on  substantially  the  same  point.  A 
like  conclusion  has  been  reached  in  Tennessee  and  Colorado, 
but,  as  in  the  Illinois  case,  the  terms  of  the  organic  law, 
which  were  supposed  to  enforce  the  result,  were  something 
more  than  general  requirements  for  uniformity  and  equality 
of  taxation  and  assessments  on  the  basis  of  value. — Palmer 
v.  Way,  6  Col.  140;  McBean  v.  Chandler,  9  Heisk.  349. 
When  to  these  cases  are  added  those  of  Mobile  v.  Dargan, 
and  Mobile  v.  Royal  Street  R.  R.  Co.,  decided  by  this  court 
(which  will  be  presently  considered  more  particularly),  it  is 
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believed  that  the  full  array  of  adjudications  against  the  con- 
stitutionality of  laws  like  that  involved  here  is  presented. 
After  marshalling  the  authorities  pro  and  con  on  this  ques- 
tion, Judge  Cooley  concludes:  "The  fact  very  cleary  ap- 
pears that,  while  there  is  not  such  a  concurrence  of  judicial 
opinion  as  would  be  desirable,  the  overwhelming  weight  of 
authority  is  in  favor  of  the  position,  that  all  such  provisions 
for  equality  and  uniformity  in  taxation,  and  for  taxation  by 
value,  have  no  application  to  these  special  assessments,'^ 
against  abutting  property  to  pay  for  the  construction  of  side- 
walks.— Cooley  on  Taxation,  p.  634. 

We  now  recur  to  the  two  cases  decided  by  the  Supreme 
Court  of  this  State,  and  noted  above.  They  each  involve 
the  validity  of  the  same  statute,  and  were  decided  at 
the  same  term;  the  one  being  cited  as  the  authority 
to  support  the  other,  and  the  one  thus  cited  itself 
being,  on  this  point,  unsupported  by  reference  to  any 
authority.  Not  only  is  this  true,  but  the  opinion  essays 
no  argument  in  support  of  the  conclusion  reached,  nor  enters 
upon  any  consideration  which  it  might  be  supposed  a  ques- 
tion so  important  decided,  for  aught  that  appears,  as  upon 
first  impression,  would  have  elicited.  In  the  opinion  in 
Mobile  V,  Royal  St.,  R,  R,  Co.,  moreover,  there  is  an  intima- 
tion, that  had  the  assessment  been  by  benefits,  instead  of  by 
frontage,  the  act  authorizing  it  would  not  have  been  open  to 
the  objection  of  unconstitutioniility.  Very  clearly,  if  the 
Constitution  applied  at  all,  it  would  have  been  equally  fatal, 
whether  the  assessment  were  by  frontage  or  by  benefits, 
since  neither  mode  would  meet  the  organic  requirement  of 
assessment  in  exact  proportion  to  the  value  of  property. 
Mobile  V.  Dargan,  45  Ala.  310;  Mobile  v.  Royal  SL  R.  R 
Co.,  lb.  322. 

Not  only  are  these  cases  opposed  to  the  great  weight  of 
judicial  opinion  in  other  States,  and  to  all  authoritative  texts, 
but  they  are  in  conflict  with  a  latter  adjudication  of  this 
court.  In  the  case  of  Irwin  v.  Mobile,  57  Ala.  6,  the  act 
declared  in  Mobile  v.  Dargan  to  have  been  repealed  by  the 
Constitution  of  1868  again  came  under  review,  with  reference 
to  an  assessment  which  had  been  made  before  that  Constitu- 
tion became  the  supreme  law  of  the  State.  This  court  inti- 
mated such  doubt  of  the  correctness  of  the  decision  in 
Dargan^s  Case  as  is  implied  by  citing  a  preponderating 
number  of  authorities  holding  the  opposite  view,  and  by 
declining  to  again  decide  the  point,  because  it  was  not  nec- 
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essary  to  the  case  in  hand.     The  court  then  proceeds  to  pass 
on  the  validity  of  the  law  authorizing  the  levy  of  local  assess- 
ments against  lands  to  pay  for  improvements  upon  which 
they  abut,  as  brought  to  the  touch  of  constitutional  provisions 
of  force  before  the  Constitution  of  1868.     The  conclusion 
was,  that  such  a  law  was  not  repugnant  to  the  provisions  of 
the   organic  law   theretofore  in   force.     Inasmuch   as  the 
Constitutions  of  1819,  1861  and  1865,  each,  contained   a 
clause  requiring  that  '^all  lands  liable  to  taxation  in  this 
State  shall  be  taxed  in  proportion  to  their  value,"  we  are  un- 
able  to  escape  the  conclusion,  that  the  Qourt  took  the  view 
held  by  nearly  all  other  courts,  that  general  organic  provisions 
for  taxation  by  valuation  have  no  application  to  local  assess- 
ments for  local  street  improvement.     Otherwise,  it  could  not 
have  reached  the  conclusion  announced.     That  conclusion, 
therefore,  is  in  irreconcilable  conflict  with  the  opinion  in 
Dargan^s  Case;  and  is  no  more  or  less  in  efiPect  than  a  later 
adjudication  by  this  court  that  the  former  decision  is  unsound. 
But,  aside  from  this,  the  cases  of  Mobile  v.  Dargan,  and 
Mobile  V.  Royal  St,  R.  R,  Co.,  are  unsound  in  principle,  and 
opposed  to  the  great  weight  of   authority.     It  is  true  the 
clause  of  the  Constitution  involved  in  those  cases  was  re-or- 
dained after  that  decision  was  made;  and,  ordinarily,  the  re- 
enactment  of  a  law  after  it  has  been  judicially  interpreted, 
will  be  held  to  impress  the  judicial  construction  upon  it. 
But  this  is  not  an  universal  canon  of  construction,  even 
where  identically  the  same  langujige   has  been  employed. 
And  in  this  case,  while  section  1  of  Art.  XI  of  the  Constitu- 
tion of  1875  is  identical  with  section  1  of  Art.  XI  of  the  Con- 
stitution of  1868 ;  yet  the  presumption  that  the  Convention  of 
1875  intended  that  section  should  bear  the  construction  put 
on  it  in  Dargan's  case,  is  rebutted  by  the  succeeding  sections 
of  that  Article,  which  are  new  to  the  Constitution  of  1875, 
and  which  demonstate  that  the  framers  of  the  present  organic 
law  had  in  mind,  and  intended  to  provide  for,  regulate  and 
limit,  in  and  by   the  ordination   of   Art.   XI,  only   general 
taxation  for  general  gevernment  purposes,  State,  county  and 
mnnicipal.     The  rule  of  construction  referred  to,  it  thus 
appears,  rests  upon   a   presumption  of    intention  which  is 
rebutted  by  the  language  employed  by  the  makers  of  the 
present  Constitution.     We  can  not  give  it  any  operation  in 
this  case,  and  we  can  not  follow  the  cases  relied  on,  even 
had  their  soundness  not  been  already  drawn  in  question  in 
the  case  of  Irvrin  v.  Mobile,  supra. 
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The  sounder  view  is  that  taken  in  the  very  nnmerons  cases 
cited  above — and,  though  very  numerous,  they  are  by  no 
means  all  that  so  hold — to  the  effect  that  provisions,  whether 
in  statutes  or  constitutions,  relating  to  general  taxation  for 
State,  county  and  municipal  purposes,  or  either,  have  no 
application  to  special  assessments  laid  against  abutting  prop- 
erty to  pay  for  street  improvements,  which  have  benefitted 
and  enhanced  the  value  of  the  property  so  assessed.  The 
statute  authorizing  such  assessments  in  the  city  of  Birming- 
ham is  a  valid  enactment.  The  judgment  of  the  City  Court 
involving  a  contrary  ruling  is  reversed,  and  the  case  remanded. 

Reversed  and  remanded. 


Boiling  &  Son  v.  McKenzie. 

Action  on  Bill  of  Exchange^  by  Indorsee  against  Indorser. 

1.  Theory  of  hill  of  exchange. — In  theory,  the  legal  implications  aris- 
ing from  the  face  ot  a  bill  of  exchange  are,  that  the  drawer  has  funds 
in  the  hands  of  the  drawee,  that  he  is  indebted  to  the  payee,  and  that 
he  directs  payment  of  that  debt  to  be  made  by  the  drawee  out  of  said 
funds ;  and  if  the  bill  is  indorsed  by  the  payee  to  a  third  person,  there 
is  nothing  on  tlie  face  of  the  papers  showing  that  the  indorsement  is  a 
part  of  the  original  transaction,  or  rests  on  the  same  consideration . 

2.  Liability  of  indorser;  what  excuses  notice;  special  and  common  counU, 
The  liabilitv  of  an  indorser  of  a  bill  is  only  contingent  and  'conditional, 
requiring  clue  presentment  and  notice  of  the  drawee's  failure  to  pay ; 
and  if  the  complaint  contains  only  a  special  count  on  the  indorsement, 
to  which  a  plea  is  interposed  denying  presentment  and  notice,  a  repli- 
cation averring  that  the  defendant  is  the  real  debtor,  aud  that  the  con- 
sideration of  the  bill  is  goods  and  merchandise  sold  to  him  by  plaintiff, 
is  a  departure ;  nor  would  the  replication  be  good,  if  the  complaint  con- 
tained the  common  counts,  unless  it  averred  facts  showing  that  the  bill 
was  accommodation  paper  in  the  hands  of  the  payee,  given  to  enable 
him  to  raise  money  or  buy  goods,  and  worthless  until  indorsed  by  him 
to  the  plaintiff. 

3.  Same;  subsequent  promise,  or  acknowledgment  of  liability, — ^If  the 
drawer  or  indorser  of  a  bill,  knowing  that  due  presentment,  protest  and 
notice  have  not  been  made  and  given,  promises  to  pay,  or  acknowledges 
continued  liability  and  obligation  to  pay,  this  fixes  his  liability  as  if 
there  had  been  no  laches  on  the  part  of  the  holder ;  and  such  acknowl- 
raent,  or  admission,  is  sufficient,  whether  made  before  or  after  the  com- 
mencement of  the  suit;  but  a  promise  to  i)ay,  made  after  the  commence- 
ment of  the  suit,  is  not  sufficient,  unless  it  includes  something  which  is 
the  equivalent  of  an  admission  that  the  original  liability  still  subsists. 

4.  Double  replication;  demurrer, — A  replication  is  not  demurrable 
because  it  is  double,  or  contains  two  answers  to  the  pleas;  and  if  one 
oranch  of  it  is  defective,  or  insufficiently  averred,  the  defect  can  not  be 
reached  by  demurrer  to  the  replication. 
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5.  Error  xvilhout  injury  in  ruling  on  pleadings. — When  a  demurrer  to 
a  pleading  is  improperly  sustain ed,  and  the  pleading  is  then  amended, 
the  erroneous  ruling  will  work  a  reversal,  unless  the  record  affirma- 
tively shows  that,  under  the  amended  pleading,  the  appellant  had  the 
benefit  of  all  the  evidence  which  would  have  been  admissible  under  the 
original  pleading. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  P.  Hubbabd. 

This  action  was  brought  by  B.  E.  Boiling  &  Son,  suing 
as  partners,  against  B.  B.  McKenzie,  and  was  founded  on 
the  defendant's  indorsement  of  a  bill  of  exchange  for 
$2,66404,  which  was  described  in  the  complaint  as  "drawn 
by  the  Southern  Bail  way  Construction  &  Land  Company,  on 
June  1st,  1887,  upon  C.  W.  Scofield,  president,  for  the  pay- 
ment of  said  sum  of  $2,664.04  to  the  order  of  defendant,  by 
whom  said  bill  was  indorsed  to  plaintifiFs;  and  said  bill  not 
being  paid  at  maturity,  the  same  was  duly  protested,  of 
which  defendant  had  due  notice.''  The  complaint  contained 
only  a  single  count  on  the  indorsement  The  defendant  filed 
fourteen  pleas,  among  which  were  the  following:  (4)  '*that 
said  bill  was  not  duly  presented  to  C.  W.  Scofield,  president 
of  said  Southern  Bailway  Construction  &  Land  Company, 
for  payment;"  (5)  "that  said  bill  was  not  duly  presented 
to  C.  W.  Scofield,  president  of  the  Montgomery  &  Florida 
Bailway  Company,  for  payment;"  (6)  "that  he  had  not 
due  notice  of  the  non-payment  of  said  bill  as  alleged;". 
(7)  "that  he  did  not  have  due  notice  of  the  protest  of  said 
bill  as  alleged."  To  these  pleas  the  plaintifiFs  filed  two  repli- 
cations: (1)  "that  since  the  maturity  and  protest  of  said 
bill  of  exchange,  the  said  defendant,  with  knowledge  that  the 
usual  steps  of  demand,  protest  and  notice  were  not  duly 
taken,  acknowledged  his  liability  as  indorser  of  said  bill, 
and  promised  plaintifiFs  to  pay  the  same;"  (2)  "that  said 
defendant  is  the  real  debtor  owing  the  debt  represented  by 
said  bill  of  exchange,  the  consideration  thereof  being  goods 
and  merchandise  sold  by  plaintifiFs  to  defendant."  The  court 
sustained  a  demurrer  to  each  of  these  replications,  the  ground 
of  demurrer  to  the  first  being,  "because  said  replication  does 
not  allege  or  show  that  said  promise  to  pay  by  defendant  was 
made  before  the  commencement  of  this  suit;"  and  said  repli- 
cation was  then  amended  by  adding  that  averment  The 
judgment-entry  recites  that  issue  was  joined  on  the  amended 
replication,  and  on  the  pleas  of  the  general  issue,  payment, 
and  partial  want  and  failure  of  consideration. 

On  the  trial,  aer  the  bill  of  exceptions  states,  the  bill  o£ 
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exchange,  with  protest  thereof,  was  read  in  evidence;  but  it 
is  not  set  out  in  the  record.  B.  E.  Boiling,  one  of  the 
plaintiffs,  testified  in  their  behalf,  ''that  he  met  defendant  in 
Montgomery  about  thirty  days  after  receiving  notice  of  the 
protest  of  said  bill,  and  had  a  consultation  [conversation?] 
with  him  upon  the  subject  of  his  indebtedness  to  plaintiffs  ; 
that  defendant,  in  said  conversation,  admitted  his  liability  on 
said  bill,  and  said  he  would  pay  it,  but  witness  did  not  give 
the  substance  of  the  language  as  to  his  liability;  that  he  met 
defendant  several  times  afterwards,  and  they  repeatedly 
alluded  to  the  matter  of  this  protested  bill,  and  defendant 
always  acknowledged  his  liability  on  it;  that  witness  told 
him  he  wished  to  put  the  claim  into  judgment,  and  defendant 
said  it  was  of  no  use  to  sue  }iim,  and  that  he  would  confess 
judgment  in  plaintiffs'  favor  at  any  time.  Witness  said,  on 
cross-examination,  that  he  could  not  say  when  and  where 
the  different  conversations  occurred,  could  not  remember 
who  was  present,  if  any  one,  and  could  not  say  positively 
whether  it  was  before  or  after  the  commencement  of  this 
suit,  but  thought  it  was  before."  The  defendant  then  testi- 
fied in  his  own  behalf,  ''that  it  was  about  four  months  after 
the  protest  of  said  bill  before  he  heard  of  it;  that  he  had 
never  promised  Boiling,  after  the  protest  of  the  bill,  that  he 
would  pay  it,  except  conditionally ;  that  he  had  told  Boiling, 
since  the  commencement  of  this  suit,  that  he  would  confess 
judgment  on  the  bill,  if  it  would  not  hurt  him,  nor  make 
him  liable  for  the  debt,  and  would  help  him  to  make  the 
money  out  of  the  S.  B.  C.  &  L.  Company;  that  Boiling 
came  to  his  place  of  business,  and  asked  him  to  confess 
judgment  on  the  bill,  and  witness  said  that  he  would  do  so, 
if  it  did  not  prejudice  him,  or  render  him  liable  for  the  debt 
Witness  further  said,  on  cross-examination,  that  he  went 
with  Boiling,  at  his  request,  into  the  law-office  of  E.  P. 
Morrissett  in  Montgomery;  that  Morrissett  asked  him  if  he 
had  promised  Boiling  to  confess  judgment  on  said  bill  of 
exchange,  and  he  answered  as  above  stated — that  he  had 
only  promised  conditionally,  and  had  said  that  he  would 
help  Boiling  to  get  his  money  from  the  said  S.  B.  C.  &  L. 
Company.  Witness  was  not  certain  as  to  the  time  he  was 
so  in  the  law-office  of  said  Morrissett,  but,  according  to  his 
best  recollection,  it  was  after  the  commencement  of  this 
suit;  that  it  was  in  May,  or  at  the  time  he  and  J.  C.  Bich- 
ardson  were  in  Montgomery  to  confer  with  other  parties 
about  bringing  suit  against  said  company.  Defendant  then 
Vol.  IiXxxxz. 
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offered  in  evidence  two  executions  against  said  company,  on 
judgments  rendred  by  the  Circuit  C5ourt  of  Montgomery," 
one  in  favor  of  Hobbie  &  league,  and  the  other  in  favor  of 
Gay,  Hardie  &  Co.;  each  of  which  was  issued  on  SdAxigust, 
and  returned  **No  property  found"  on  the  11th  January, 
1889.  The  court  admitted  these  executions,  against  the  ob- 
jection and  exception  of  the  plaintiffs;  "but  limited  them,  in 
instructions  to  the  jury,  to  whatever  relevancy  they  might 
have  in  fixing  the  date  of  said  conversation  in  Morrissett^s 
office,  and  instructed  the  jury  that  they  were  not  to  be  con- 
sidered for  any  other  purpose."  Said  MorriBsett,  plaintiffs' 
attorney,  waa  then  introduced  as  a  witness  for  them,  and 
testified  "that  B.  E.  Boiling  and  said  McEenzie  came 
together  ihto  his  office  in  Montgomery;  that  he  asked  Mc- 
Eenzie whether  he  had  not  agreed  with  Boiling  to  confess 
judgment  on  said  bill ;  that  McEenzie  replied,  that  he  had 
promised  to  confess  judgment  on  said  claim,  but  that  he 
preferred  seeing  his  lawyer  before  he  did  it ;  and  that  this 
was  before  the  commencement  of  this  suit.  This  was  the 
evidence  in  the  case.  Plaintiffs  tender  this,  their  bill  of 
exceptions,"  Ac. 

The  rulings  of  the  court  below  on  the  pleadings  and  evi- 
dence are  here  assigned  as  error. 

E.  P.  MoRRissETT,  for  appellants,  cited  8  Wait's  Actions  & 
Defenses,  120;  2  Dan.  Neg.  Instr.,  §§  1147-8;  10  La.  Ann. 
117;  2  Greenl.  Ev.,  §§  195-6;    Chitty  on  Bills,  739,  top. 

BiCHARDSON  &  Steiner,  cofitra,  cited  Story  on  Bills, 
§  112;  Story  on  Prom.  Notes,  §  135;  Flowers  v.  Billing, 
45  Ala.  449;  Jordan  v.  Bell,  8  Irorter,  56;  Rives  v.  Farm- 
ley,  18  Ala.  262;  John  v.  Bank,  57  Ala.  100;  Allen  v.  King, 
4  McL.  128. 

STONE,  C.  J.— The  bill  of  exchange  which  is  the  founda- 
tion of  the  present  suit  is  described  in  the  complaint  as 
drawn  by  the  Southern  Bailway  Construction  and  Land 
Company,  upon  C.  W.  Scofield,  president,  payable  to  the 
order  of  B.  B.  McEenzie,  and  by  him  indorsed  to  B.  E. 
Boiling  &  Son.  The  bill  bears  deate,  as  it  is  averred,  June 
1,  1887,  and  it  is  not  stated  when  it  matured,  or  would 
mature.  We  suppose  no  day  was  fixed  for  its  payment. 
We  must  presume  it  was  payable  when  presented.  The 
complaint  avers  that  '^the  said  bill,  not  being  paid  at  matu- 
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rity,  was  duly  protested,  of  which  the  defendant  (McKenzie) 
had  due  notice."  The  legal  implications  of  this  transaction 
were,  and  are,  that  the  Southern  Railway  Construction  and 
Land  Company  had  funds  in  the  hands  of  Scofield  subject 
to  its  draft;  that  it  was  indebted  to  McKenzie,  and  that  by 
this  bill  or  draft  it  appointed  and  directed  the  payment  of 
its  debt  to  McKenzie  out  of  the  fuilds  so  held  by  Scofield. 
In  McKenzie's  hands,  the  bill,  prima  facie^  represented  an 
indebtedness  to  him  from  the  Construction  and  Land  Com- 
pany. When  he  traded  and  indorsed  it  to  Boiling  &  Son, 
the  prima  facie  intendment  was,  and  is,  that  for  a  valuable 
consideration,  he  appointed  the  payment  of  this  indebted- 
ness, which  the  Construction  and  Land  Company  owed  to 
him,  to  be  made  to  B.  E.  Boiling  &  Son.  The  bill,  or  draft, 
and  its  subsequent  indorsement,  do  not,  on  their  face,  pur- 
port to  rest  on  one  and  the  same  consideration. 

McKenzie's  obligation  to  pay  Boiling  &  Son  was  not 
primary  and  unconditional.  It  was  contingent;  that  is,  it 
bound  him  to  pay  in  the  event  Scofield  failed  to  pay,  and  he, 
McKenzie,  was  duly  notified  of  the  failure.  One  reason  for 
requiring  due  and  prompt  notice  to  the  indorser,  of  the 
principal  debtor's  failure  to  pay,  is  that  the  indorser  may 
take  prompt  measures  to  obtain  indemnity  against  loss. 
Story  Bills  of  Exch.  §  112;  Story  Prom.  Notes,  §  153; 
Jordan  v.  Bell,  8  Por.  53;  Rives  v,  Parmley,  18  Ala.  256; 
Flowers  v.  Bitting,  45  Ala.  448 ;  John  v.  City  Nat  Bank, 
57  Ala.  96. 

It  is  not  pretended  that  notice  of  non-payment  by  Scofield, 
or  by  the  Southern  Construction  and  Land  Company,  was 
given  to  McKenzie,  until  a  month  or  more  after  the  bill  was 
dishonored.  In  fact,  it  is  not  shown  it  ever  was  presented 
to  Scofield,  or  that  McKenzie  was  notified  that  be  would  be 
looked  to  for  payment,  until  a  month  or  more  after  he  in- 
dorsed the  bill  to  Boiling  &  Son. 

The  defense  on  which  this  case  went  off,  was  raised  by 
pleas  of  defendant,  denying  that  the  bill  had  been  presented 
for  payment,  either  to  the  Bailway  Construction  and  Land 
Company,  or  to  Scofield,  and  denying  that  notice  of  non- 
payment had  been  given  to  McKenzie.  To  these  pleas 
plaintiff  interposed  two  replications.  We  will  consider  them 
in  their  inverse  order.  The  second  of  the  replications  avers, 
'^that  the  said  defendant  is  the  real  debtor,  owing  the  debt 
represented  by  said  bill  of  exchange,  the  consideration 
thereof  being  goods  and  merchandise  sold  by  plaintiffs  to 
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defendant^'     A  demurrer  was  interposed  to  this  replication, 
which  the  court  sustained. 

The  complaint  contains  a  single  special  count  on  the  in- 
dorsement of  a  bill  of  exchange.  The  replication,  if  other- 
wise sufficient,  counts  on  the  consideration  of  the  indorse- 
ment, and,  in  the  absence  of  a  count,  general  or  special, 
claiming  for  goods  sold  and  delivered,  it  is  a  departure  from 
the  cause  of  action  set  forth  in  the  complaint.  But  it  is  in- 
sufficient, for  another  reason.  It  does  not  negative  the  fact, 
that  the  bill  in  the  hands  of  McKenzie,  before  it  was  traded 
to  Boiling  &  Son,  represented  a  debt  due  from  the  Eailway 
Construction  &  Land  Company  to  him.  This,  as  we  have 
shown,  in  the  absence  of  a  negative  averment,  is  the  legal 
implication  arising  out  of  the  giving  of  the  bill ;  and  even 
if  the  complaint  had  contained  a  count  for  goods  sold,  the 
replication  would  have  been  insufficient,  if  it  had  not  either 
negatived  indebtedness  from  the  Bailway  Construction  & 
Land  Company  to  McKenzie,  or  denied  that  the  bill  was 
given  in  payment  or  part  payment  of  such  indebtedness. 
In  other  words,  to  make  the  offered  replication  sufficient,  it 
must  have  been«shown  that  the  bill,  until  it  was  traded  to 
Boiling  &  Son,  was  mere  accommodation  paper  .on  the  part 
of  the  Eailway  Construction  &  Land  Company,  given  to  en- 
able McKenzie  to  raise  money,  or  money's  worth. 

The  other  replication  to  deJEendant's  pleas  sets  up  **that, 
since  the  maturity  and  protest  of  the  bill  of  exchange  sued 
on,  the  defendant,  with  knowledge  that  the  usual  steps  of 
demand,  protest  and  notice  were  not  duly  taken,  acknowl- 
edged his  liability  as  indorser  on  said  bill,  and  promised 
plaintiffs  to  pay  the  same.''  To  this  there  was  a  demurrer, 
because  it  did  not  aver  that  the  acknowledgment  and  prom- 
ise were  made  before  the  suit  was  brought.  This  demurrer 
was  sustained  by  the  court.  This  ruling  was  incorrect,  as 
to  the  acknowledgment  averred  to  have  been  made.  It  was 
clearly  right,  as  to  the  alleged  promise.  The  replication 
was  amended,  and  issue  taken  upon  it. 

If  the  drawer  or  indorser  of  a  bill,  with  knowledge  that 
the  usual  steps  of  demand,  protest  and  notice  have  not  been 
duly  taken,  promises  to  pay,  or  acknowledges  continued 
liability  and  obligation  to  pay,  this,  without  more,  fixes  his 
liability  to  the  same  extent  as  if  there  had  been  no  laches 
on  the  part  of  the  holder. — 2  Dan.  Neg.  Instr.  §  1147; 
Thorington  v,  Wynn,  12  Wheat.  183;  Sigerson  v,  Matthews, 
20  How.  U.  S.  496;  Pugh  v.    McCormie,  14    Wall.  361, 
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Mr.  Daniel  adds,  §  1148,  that  "it  makes  no  difference  at  what 
particular  time  the  promise  is  made.  It  may  be  after  suit 
is  brought,  and  even  while  a  motion  for  a  new  trial  is  pend- 
ing.^' In  support  of  this  last  principle  he  cites  Louisiana 
decisions. 

We  concede  the  correctness  of  the  text,  so  far  as  it  refers 
to  acknowledgments  of  continued  indebtedness.  Such  ac- 
knowledgment is  but  another  mode  of  expressing  the  de- 
fendant's admission,  that  he  still  owes  the  debt  represented 
by  the  bill  of  exchange.  This  does  not  create  the  liability, 
but  tends  only  to  show  that  the  holder's  laches  have  not 
absolved  the  defendant  from  the  liability  he  had  incurred 
by  drawing  or  indorsing  the  bill.  It  is  an  admission  that 
he  still  owes  the  debt,  the  debt  itself  antedating  the  suit. 
The  legality  of  such  admission  as  evidence  is  not  dependent 
on  the  inquiry,  whether  it  was  made  before  or  after  suit 
brought.     This  is  a  self -proving  proposition. 

When,  however,  the  plaintiff's  right  of  recovery  is  rested 
on  an  alleged  subsequent  promise  to  pay,  the  rule,  and  the 
reason  on  which  it  rests,  are  different,  for  reasons  which  will 
suggest  themselves.  A  promise  to  pay,  made  after  suit 
brought,  will  not  maintain  the  action,  unless  there  is  some- 
thing included  in  the  promise  which  is  equivalent  to  an  ad- 
mission that  the  liability  incurred  by  the  bill  is  still  sub- 
sisting. 

The  replication,  to  which  the  court  sustained  the  demur- 
rer we  are  considering,  averred  both  an  acknowledgment  of 
continuing  indebtedness,  and  a  promise  to  pay.  As  to  the 
former  it  was  sufficient,  whether  the  acknowledgment  was 
before  or  after  suit  brought.  The  replication  setting  up 
two  answers  to  the  plea,  one  of  which  was  sufficiently  averred, 
even  if  the  other  ground  is  insufficient  of  itself,  or  is  in- 
sufficiently averred,  this  is  not  a  defect  which  can  be  reached 
by  demurrer.  A  motion  to  strike  out  the  imperfect  part,  or 
a  special  explanatory  charge,  is  the  proper  recourse  in  such 
a  case;  most  generally  the  latter.  And  the  fact  that  the  re- 
plication is  double,  is  not  an  available  defect  under  our  sys- 
tem of  pleading.  The  Circuit  Court  erred  in  sustaining  the 
demurrer  to  plaintiff's  first  replication. 

It  is  contended  for  appellee,  that  if  the  Circuit  Court 
erred  in  the  ruling  noted  above,  it  was  error  without  injury; 
for,  under  their  replication,  as  amended,  the  plaintiffs  got  in 
all  the  testimony,  alike  of  alleged  admissions  and  promises. 
We  can  not  know  this.  Under  the  court's  ruling  on  the  de- 
Vol.  lzxziz. 
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murrer,  it  would  have  been  improper,  if  not  disrespectful  in 
plaintiffs,  to  offer  testimony  of  acknowledgments  of  liability 
made  by  defendant  after  suit  brought.  It  is  not  affirma- 
tively shown  they  had  no  such  testimony.  When  error  is 
shown,  injury  is  presumed,  unless  the  contrary  is  affirma- 
tively and  clearly  proved.—!  Brick.  Dig.  780,  §  100;  3  76. 
406,  §§  25-6. 

But  there  is  another  reason  why  the  doctrine  of  error 
without  injury  should  not  be  applied  in  this  case.  The 
record  before  us  shows  that  there  was  a  conflict  in  the  testi- 
mony, whether  or  not  a  certain  conversation  which  one  of 
the  plaintiffs  had  with  the  defendant,  relating  to  the  subject 
of  this  suit,  took  place  before  or  after  the  suit  was  brought. 
It  follows  that  the  court's  ruling  on  the  demurrer  laid  down 
a  rule  which  may  have  materially  affected  the  finding  of  the 
jury  on  that  disputed  question  of  fact.  It  denied  to  them 
all  right  to  consider  any  evidence  of  defendant's  alleged  ac- 
knowledgment, if  they  failed  to  find  that  the  conversation  in 
which  the  acknowledgment  is  alleged  to  have  been  made 
occurred  before  the  suit  was  brought. 

The  executions  in  favor  of  other  plaintiffs  against  the 
Bailway  Construction  &  Land  Company,  and  the  returns  on 
them,  were  improperly  admitted,  even  for  the  limited  pur- 
pose to  which  they  were  restricted.  They  were  prima  facie 
irrelevant,  and  there  is  nothing  shown  in  the  record  to  over- 
come that  prima  facie  intendment.  It  is  not  perceived 
that  they  could  shed  any  light  on  the  inquiry,  whether  the 
alleged  conversation  took  place  before  or  after  the  present 
suit  was  brought.      • 

Beversed  and  remanded. 


Elyton   Laiid  Company  v.   Mayor  & 
Aldermen  of  Blrmlng^ham. 

Action  to  recover  Taxes  paid  under  Protest. 


i  1.     Coriititutional  restrictions  on  muyiicipal  taxation. — ^The  constitu- 

i  tiooal  provision  which  declares  that  no  municipal  corporation  ''shall 

I  levy  or  collect  a  larger  rate  of  taxation,  in  any  one  year,  on  the  prop- 

i  erty  thereof,  than  one-half  of  one   per  centum  of  the  value  of  such 

i  property  as  assessed  for  State  taxation  during  the  preceding  year" 

I  (Art.  xi|  4  7),  not  only  limits  the  rate'of  taxation,  but  makes  the  State 
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a5;ses8raent  for  the  preceding  year  the  hasis  of  value  on  which  that  rate 
shall  be  levied  and  collected ;  and  (his  basis  of  value  must  flrovern, 
although  the  value  of  the  property  has  been  greatly  increased  by  im- 
provements since  erected,  or  other  supervening  causrs. 

2.  Same;  charter  of  the  city  of  Birmingham. — The  provision  con- 
tained in  the  20th  section  of  the  charter  of  the  city  of  Birmingham, 
which  makes  it  tlie  duty  of  the  clerk,  *'if  there  was  any  property  in  the 
city  on  the  1st  January  of  the  then  current  year  which  was  not  in  the 
ciiy  on  the  1st  January  of  the  preceding  year,  or  if  there  were  improve- 
ments on  the  1st  January  of  the  current  year  erected  on  property,  ma- 
terially enhancing  the  value  of  such  property,  which  said  improvements 
had  not  been  erected  on  the  1st  January  of  the  preceding  year,*'  to 
assess  such  property  or  improvements  at  a  fair  valuation,  and  to  *'add 
the  same  to  the  valuation  as  assessed  for  State  taxes  for  the  preceding 
year"  fSess.  Acts  1882-3,  p.  301),  is  violative  of  the  constitutional  pro- 
vision restricting  municipal  taxation,  and  is  void. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

This  action  was  brought  by  the  appellant,  a  private  corpo- 
ration, against  the  municipal  authorities  of  the  city  of  Bir- 
mingham, to  recover  taxes  which  plaintiff  had  paid  under 
protest,  as  levied  by  the  defendant  for  and  during  the  year 
1887;  and  was  commenced  on  the  15th  October,  1888. 
Defects  of  form  in  the  pleadings  were  waived  by  the  parties, 
and  the  case  was  submitted  to  the  decision  of  the  court 
without  a  jury,  on  the  agreed  facts.  The  court  rendered 
judgment  for  the  defendant,  and  its  judgment  is  here  as- 
signed as  error. 

A.  T.  London,  for  appellant 

Cabaniss  &  Weakley,  contra. 

CLOPTON,  J.— Section  20  of  the  charter  of  the  city  of 
Birmingham,  after  conferring  power  on  the  Mayor  and  Ald- 
ermen to  assess,  levy  and  collect  taxes  on  all  property  in 
the  city  for  each  year,  not  exceeding  one  half  of  one  per  cen- 
tum on  the  value  thereof,  and  providing  that  the  assessments 
are  to  be  made  by  the  clerk  of  the  city,  from  the  State  and 
county  assessment  books  as  assessed  for  State  taxes  the  pre- 
ceding year,  further  provides:  "That  if  there  was  any  prop- 
erty in  the  city  on  the  first  day  of  January  of  the  then  cur- 
rent year,  which  was  not  in  the  city  on  the  first  day  of  Jan- 
uary of  the  preceding  year;  or,  if  there  were  improvements 
on  the  first  day  of  January  of  the  then  current  year  erected 
on  property,  materially  enhancing  the  value  of  such  property, 
which  said  improvements  had  not  been  erected  on  the  first 
Vol.  lxzxiz. 
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day  of  January  of  the  preceding  year,  and  consequently  not 
assessed  for  State  taxation  during  the  preceding  year ;  then 
it  shall  be  lawful  for  the  clerk  of  the  board,  and  it  shall  be 
his  duty,  to  assess  such  property  or  improvements  at  a  fair 
valuation,  which  said  valuation  shall  be  added  to  the  valua- 
tion as  assessed  for  State  taxes  for  the  preceding  year,  and 
the  taxes  so  assessed  shall  be  collected  as  the  other  assess- 
ments are  collected."— Acts  1882-3,  p,  301.  Under  the 
authority  conferred  by  this  section,  the  Mayor  and  Alder- 
men caused  to  be  assessed  for  taxation,  for  the  year  1887, 
personal  property  of  the  Elyton  Land  Company  which  was 
not  within  the  city  on  the  first  day  of  January,  1886,  but 
was  within  the  city  on  the  first  day  of  January,  1887,  and 
had  not  been  assessed  for  State  taxation  during  the  preced- 
ing year.  The  company  paid  the  taxes  under  protest,  and 
brings  this  action  to  recover  the  amount 

The  record  raised  the  question,  whether  the  provision  of 
the  charter  conferring  such  authority  infringes  section  seven 
of  Article  XI  of  the  Constitution,  which  declares:  "No  city, 
town,  or  other  municipal  corporation,  other  than  provided 
for  in  this  article,  shall  levy  or  collect  a  larger  rate  of  taxa- 
tion, in  any  one  year,  on  the  property  thereof,  than  one  half 
of  one  per  centum  of  the  value  of  such  property,  as  assessed 
for  State  taxation  during  the  preceding  year."  The  provis- 
ion otherwise  relates  to  the  power  to  levy  an  additional  rate 
for  the  payment  of  debts  existing  at  the  time  of  the  ratifica- 
tion of  the  Constitution. 

In  the  absence  of  constitutional  restrictions,  the  General 
Assembly  could  confer  on  municipal  corporations  the  power 
of  taxation  for  municipal  purposes,  as  to  rate,  assessment  and 
subjects,  which  it  possesses  for  State  purposes.  The  inhibi- 
tion against  the  power  of  municipal  corporations  to  levy  a 
greater  rate  of  taxation  than  prescribed  in  the  Constitution, 
operates  a  limitation  on  the  power  of  the  legislature  to  dele- 
gate authority  for  that  purpose.  In  interpreting  limitations 
upon  legislative  power  in  State  constitutions,  the  nature  and 
objects  of  the  particular  limitations  should  be  kept  in  view, 
and  the  causes  in  which  they  originated  considered  in  the 
light  of  history  and  former  constitutions ;  and  such  force  and 
operation  given  to  the  language  employed,  consistent  with 
ite  legitimate  meaning,  as  may  fairly  remedy  existing  and 
apprehended  evils^  and  accomplish  the  desired  ends.  The 
framers  of  the  Constitution  were  cognizant  that  no  govern- 
mental power  is  more  liable  to  abuse  than  the  taxing  power, 
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and  also  of  its  oppressive  use  and  perversion  by  municipal 
authorities  without  regard  to  the  interests  of  the  citizen. 
They  sought  to  prevent  this  abuse  by  restricting  the  exer- 
cise of  the  power  within  moderate  and  protective  limits. 

It  is  contended  that  the  constitutional  inhibition  is  against 
a  higher  rate  of  taxation,  and  was  not  intended  to  restrict  the 
power  of  ,the  municipality  to  assess  taxes  on  property  only 
which  has  been  assessed  for  State  taxation.  This  construc- 
tion ignores  the  relation  which  the  rate  sustains  to  the  valua- 
tion, and  their  inseparable  connection.  As  all  taxes,  levied 
on  property  in  this  State,  are  required  to  be  assessed  in  exact 
proportion  to  its  value,  an  assessment  or  appraisement  is  an 
essential  preliminary  to  the  apportionment.  Without  an 
assessment  made  in  the  mode  required  by  law,  and  by  the 
proper  officers,  the  tax  is  without  support.  This  is  the  prin- 
ciple underlying  the  limitation  upon  the  taxing  power  of 
municipal  corporations.  Experience  having  shown  the 
insufficiency  of  a  limitation  upon  the  mere  rate,  which  could 
be  easily  avoided  by  increasing  the  value,  preserving  at  the 
same  time  the  nominal  rate,  and  that  a  mandate  to  the  Gen- 
eral Assembly  "to  restrict  their  power  of  taxation,  assess- 
ment and  contracting  of  debt,"  did  not  promote  the  ends 
proposed,  it  became  apparent  that  the  interests  and  protec- 
tion of  the  citizen  called  for  a  restraint  better  guarded  and 
more  imperatively  protective.  The  plan  devised  was  to  limit 
the  rate  to  a  specified  per  cent,  of  the  value  as  assessed  for 
State  taxation. 

The  controlling  principle  is  the  adoption  for  cities,  towns, 
and  other  municipal  corporations,  of  the  assessment  of  value 
liiade  by  the  officers  of  the  State,  as  the  basis  of  the  per 
centum  to  be  levied,  and  the  measure  of  the  tax-payer's  lia- 
bility, thereby  preventing  diflEerent  assessments,  varying  as 
to  values,  for  the  State  and  for  the  political  sub-divisions, 
mere  agencies  for  the  administration  of  local  government, 
and  furnishing  a  rule  by  which  whether  the  limited  per  cen- 
him  had  been  exceeded  could  be  ascertained  by  a  mere  arith- 
metical calculation.  As  we  have  said,  a  constitution,  the 
revision  of  a  former  constitution,  should  be  interpreted  in 
the  light  of  its  predecessor.  The  corresponding  provision 
in  the  Constitution  of  1868  is  found  in  section  36  of  Article 
rV,  which  declared:  "The  General  Assembly  shall  not  have 
power  to  authorize  any  mxmicipal  corporation  ...  to 
levy  a  tax  on  real  and  personal  property  to  a  greater  extent 
than  two  per  centum  of  the  assessed  value  of  such  property." 

Vol.  lxxxix. 
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The  reyisers,  not  being  satisfied  with  the  provision,  the  sup- 
posed defect  in  which  consisted  in  the  unrestrained  power  of 
the  legislature  to  provide  for  assessments  by  municipal  offi- 
cers, materially  altered  it.  Not  only  was  the  the  per  centum 
largely  reduced,  but  also,  in  lieu  of  the  words,  the  ctssessed 
value  of  such  property  J  the  phrase,  the  value  of  such  property 
as  assessed  for  State  taxation  during  the  preceding  year^ 
was  inserted.  When  the  clause  thus  altered  is  considered 
in  connection  with  the  omission  from  the  present  Constitu- 
tion of  the  mandate  of  the  General  Assembly  as  to  the  re- 
striction of  the  power  of  assessment,  the  purpose  to  provide 
the  State  assessment  as  the  basis  of  the  per-centage,  and  to 
prohibit  special  assessments  for  municipal  taxation,  confin- 
ing municipalities  to  the  exercise  of  the  legislative  function 
of  levying  taxes,  becomes  apparent.  The  effect  is,  to  pre- 
scribe for  municipal  corporations  the  same  rule  which  gov- 
erns the  levy  of  county  taxes,  except  that  the  latter  are 
assessed  on  tiie  State  assessment  for  the  current  tax  year, 
and  the  former  on  the  assessment  for  the  preceding  year. 
Perry  County  v.  Railroad  Company^  58  Ala.  546.  The 
rsason  for  this  difference  may  have  been,  that  municipal 
taxes  being  generally  levied  before  the  completion  of  the 
State  assessment  for  the  current  year,  the  assessment  for  the 
preceding  year  furnished  the  only  certain  and  ascertained 
data  for  adjusting  the  levy.  But,  whatever  be  the  reason, 
the  expression,  ''one  half  of  one  per  centum  of  the  value  of 
such  property,  as  assessed  for  State  taxation  during  the  pre- 
ceding year,'^  excludes  the  inference,  that  the  per  centum 
may  be  of  the  value  as  assessed  for  municipal  taxes  by  munic- 
ipal officers,  or  as  assessed  by  any  other  mode  of  assess- 
ment. Expressio  unius  est  exclusio  aUerius.  A  constitu- 
tional inhibition,  that  no  city,  town  or  other  municipal  cor- 
poration shall  levy  a  larger  rate  of  taxation  on  property  than 
a  specified  per  cent,  of  a  designated  value,  is  the  prohibition 
of  a  levy  upon  a  different  value.  Under  the  Constitution, 
a  city  has  no  authority  to  levy  a  tax  upon  the  value  of  prop- 
erty during  the  current  tax  year. 

In  Mayor  Sc  Aldermen  of  Birmingham  v.  Klein^  ante^ 
p.  460,  speaking  of  this  limitation,  it  is  said  arguendo: 
"Not  only  is  the  levy  by  any  city  to  be  made  'on  the  property 
thereof,'  i.e.,  the  whole  taxable  property  thereof,  but  it  must 
be  made  on  such  property  as  assessed  for  State  taxation 
during  the  preceding  year."  Though  rules  of  statutory 
construction  may  be  of  limited  application  in  the  construe- 
31 
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tion  of  constitutions,  in  the  absence  of  precedents  in  respect 
to  similar  constitutional  provisions,  the  construction  placed 
upon  statutes  somewhat  analogous  may  shed  light  upon  the 
question.  Under  a  statute  of  Virginia,  conferring  on  the 
supervisors  authority  to  fix  the  amount  of  the  county  levies, 
and  to  order  the  levy  "on  all  property  assessed  with  State 
taxes  in  the  county,^^  it  was  held,  that  the  county  authorities 
could  not  levy  a  tax  on  any  property,  though  in  the  county, 
which  had  not  been  assessed  with  State  taxes. — Va.  &  Tenru 
jB.  22.  Co.  V,  Washington  County,  30  Gratt.  471.  Under 
the  charter  of  Fort  Wayne,  Indiana,  which  provided  that 
the  assessment  for  local  improvements  should  not,  in  any 
year,  exceed  ten  per  cent,  of  the  value  of  the  property  as 
valued  and  assessed  on  the  tax  duplicate  for  State,  county 
and  municipal  purposes,  it  was  held,  that  there  being  no 
mode  for  determining  the  rate  of  assessment,  to  which 
property  that  could  not  be  valued  and  assessed  on  the  tax 
duplicate  was  liable,  such  assessment  could  not  be  made. 
First  Pres.  Church  v.  Fort  Wayne,  36  Ind.  338;  8.  c, 
10  Amer.  Rep.  35. 

It  is  argued,  that  this  construction  exempts  all  property 
which  may  have  escaped  State  taxation  during  the  preceding 
year,  and  all  property  which  may  come  into  existence  after 
the  completion  of  the  S^ate  assessment  As  to  property 
which  may  escape  State  assessment,  the  municipal  officers, 
on  its  discovery,  have  but  to  report  the  same  to  tiie  assessor 
or  collector,  whose  duty  it  then  becomes  to  assess  it;  and  as 
to  property  subsequently  coming  into  existence,  if  it  exists 
on  the  first  day  of  January  of  the  current  year,  its  value 
will  be  assessed  for  State  taxation  during  such  year,  and  the 
municipality  can  levy  a  tax  on  such  property  in  the  succeed- 
ing year;  the  only  sequence  being  to  postpone  the  levy  of 
the  tax  for  one  year.  The  power  conferred  on  the  municipal 
authorities  by  the  charter  of  the  city  of  Birmingham,  where 
the  value  of  real  estate,  as  assessed  for  State  taxation  during 
the  preceding  year,  has  been  materially  enhanced  on  the 
first  day  of  January  of  the  current  year  by  improvements 
erected  thereon,  which  had  not  been  erected  on  the  first  day 
of  January  of  the  preceding  year,  to  assess  such  improve- 
ments at  a  fair  valuation,  and  add  such  valuation  to  the  value 
as  assessed  for  State  taxation,  authorizes  the  municipal 
authorities  to  levy  on  such  real  estate  a  greater  rate  than 
one-half  of  one  per  centum  of  the  value  as  assessed  fur  State 
taxation  during  the  preceding  year,  and  violates  the  letter 
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of  the  C!on8titation.  Keeping  in  mind  that  an  assessment  is 
essential  to  support  a  tax  upon  valuation,  and  that  none  is 
provided  or  authorized  other  than  the  State  assessment,  and 
giving  force  and  effect  to  each  word  and  phrase,  it  follows 
tiiat  municipal  corporations  are  inhibited  by  the  Constitu- 
tion to  levy  a  tax  on  any  property  which  had  not  been 
assessed  for  State  taxation  during  the  preceding  year.  Of 
course,  this  decision  only  applies  to  taxes  assessed  on  prop- 
erty as  such  according  to  value,  not  to  other  subjects  of  fai- 
ation,  such  as  privileges  and  occupations. 

We  have  carefully  considered  the  question  raised,  because 
of  its  importance,  and  that  it  is  brought  for  the  j&rst  time 
before  the  court,  and  have  arrived  at  the  conclusion  announced 
with  some  reluctance.  But,  with  the  policy  or  expediency 
of  the  constitutional  provision  we  have  no  judicial  concern; 
our  duty  is  to  interpret  it  as  ordained  by  the  people.  We 
are  forced  to  hold  that  the  proviso  to  section  20  of  the  char- 
ter of  the  city  above  quoted,  is  unconstitutional. 

Judgment  reversed,  and  judgment  here  rendered  in  favor 
of  plaintiff,  for  $4,838.18. 

Reversed  and  rendered. 


TV^inter  v.  Baldwin.  ,«feg^«| 

Application  by  Stockholder^  for  Mandamus  against  Cashier         12-^ 
of  National  Bank. 

1.  RiglU  of  stockholder  to  inspect  hooks  of  private  corporation;  national 
hanks, — National  banks  organized  under  the  act  of  Congress  are  within 
the  purview  of  the  statute  securing  to  stockholders  in  a  private  corpora- 
tion the  right  to  inspect  and  examine  its  books,  records,  and  papers 
(Code,  §  1677) ;  and  the  right,  when  improperly  denied,  will  be  enforced 
hy  mandamtJis,    (Clopton,  J,  dissenting.) 

2.  Mandamus  to  corporation,  or  officer. — A  mandamus  will  be  awarded 
against  the  cashier,  or  other  officer  having  the  custody  of  the  books  of 
a  piivate  corporation,  on  his  improper  refusal  to  allow  a  stockholder  to 
inspect  and  examine  them ;  but  not  as;ainst  the  corporation,  unless  to 
compel  the  discharge  of  some  corporate  duty. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

Application  by  petition  by  J.  S.  Winter,  a  stockholder  in 
the  First  National  Bank  of  Montgomery,  for  a  mandamus 
against  said  corporation,  and  against  A.  M.  Baldwin  as  its 
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cashier,  requiring  them  to  allow  the  petitioner  to  inspect  and 
examine  the  books  and  records  of  the  bank.  Judge  Arring- 
ton  refused  to  award  a  rmindamus,  holding  that  national 
banks  are  not  within  the  statutory  provisions  securing  to 
stockholders  in  a  private  corporation  the  right  to  inspect  and 
examine  its  books  and  records.  The  order  refusing  the  writ 
is  assigned  as  error. 

Winter  &  Winter,  for  appellant. 

Tompkins  &  Troy,  contra. 

SQMERVILLE,.  J.— The  statute  declares  the  law  of  this 
State  to  be,  that  ''the  stockholders  of  all  private  corporations 
have  the  right  of  access  to,  inspection  and  examination  of 
the  books,  records  and  papers  of  the  corporation,  at  reason- 
able and  proper  times."— Code,  1886,  §  1677.  This  statute 
is  but  a  slight  modification  of  the  rule  of  the  common  law, 
and  its  construction  is  fully  discussed  in  the  case  of  Foster 
V.  White,  86  Ala.  467.  We  there  held,  that  the  purpose  of  the 
statute  was  to  secure  to  the  stockholder  of  every  corporation 
the  right  generally  to  examine  the  books  at  all  reasonable 
and  proper  times;  and  that,  upon  a  denial  to  him  of  the 
exercise  of  this  right,  he  was  entitled  to  a  mandamiiSy  upon 
an  averment  of  facts  which  prima  facie  bring  the  applicant 
within  the  terms  of  the  statute,  and  showing  such  denial. 
If  the  inspection  is  sought  from  improper  motives,  or  for 
reasons  which  are  insufficient  to  justify  it,  this  was  said  to 
be  a  matter  of  defense,  not  necessary  to  be  negatived  by  the 
applicant  by  way  of  anticipation  in  his  pleadings. 

The  present  application  is  made  by  a  stockholder  in  a 
national  bank,  and  the  main  question  raised  is,  whether 
these  institutions  are  entitled  to  the  prerogative  of  being 
exempted  from  the  operation  of  the  above  section  of  the 
Code.  The  decisions  are  numerous  which  hold,  that  the 
States  are  restrained  from  legislating  adversely  to  the  inter- 
ests of  these  banks,  or  discriminating  unfavorably  against 
them,  on  the  ground  that  they  are  authorized  constitutional 
agencies  of  the  Federal  Government,  appropriately  designed 
to  aid  in  the  administration  of  the  fiscal  operations  of  the 
government.  These  decisions  have  reference  chiefly  to 
State  laws  evincing  unfriendly  discrimination  in  the  exer- 
cise of  the  taxing  power,  the  tendency  of  which  was  often  to 
cripple  their  influence,  and  even  destroy  their  very  exist- 
Vol.  lxxxix. 
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enoe. — Pollard  v.  Zuber^  65  Ala.  628 ;  People  v.  Weaver^ 
100  U.  8.  539;  Cook  on  Stoclt  &  Stockholders  (2d  Ed.), 
§571. 

There  is  nothing  of  a  hostile  or  discriminating  character 
in  the  operation  of  the  statute  under  consideration.  Its 
purpose  is  to  place  all  stock  corporations  on  precisely  the 
same  footing — to  confer  on  the  stockholders  of  each  the 
right  to  know  their  financial  condition,  to  ascertain  whether 
they  are  being  honestly  and  profitably  conducted,  or  other- 
wise, and  to  keep  a  supervision  over  all  the  details  of  man- 
agement which  can  in  any  way  affect  the  value  of  the  stock, 
including  the  good  fame  and  financial  integrity  of  the  insti- 
tution. The  statute  unquestionably  applies  to  banks 
incorporated  by  the  States,  We  see  no  reason  why  it  should 
not  also  apply  to  national  banks. 

The  principle  is  enunciated,  in  general  terms,  by  the 
United  States  Supreme  Court,  in  Waiie  v.  Dowley,  94  U. 
S.  527,  as  follows:  "We  have  more  than  once  held  in  this 
court,^'  says  Mt.  Justice  IVfiller,  "that  the  national  banks 
organized  under  the  acts  of  Congress  are  subject  to  State 
legislation,  except  where  such  legislation  is  in  conflict  with 
some  act  of  Congress,  or  where  it  tends  to  impair  or  destroy 
the  utility  of  such  banks,  as  agents  or  instrumentalities  of 
the  United  States,  or  interferes  with  the  purposes  of  their 
creation.''  It  was  decided  in  that  case,  that  a  statute  of  the 
State  of  Vermont  was  valid,  which  required  the  cashiers  of 
national  banks  in  that  State  to  transmit  to  clerks  of  the 
several  towns  a  list  of  the  stockholders,  with  the  number  of 
their  shares,  for  the  purpose  of  taxation. 

The  same  doctrine  had,  in  effect,  been  previously  announced 
in  the  case  of  Naiional  Bank  v.  Commonwealth^  9  Wall. 
353,  where  a  statute  of  the  State  of  Kentucky  required  "the 
cashier  of  a  bank,  whose  stock  is  taxed,  to  pay  into  the 
treasury  the  amount  of  the  tax  due.  If  not,  he  was  to  be 
liable  for^the  same,  with  twenty  per  cent,  upon  the  amount." 
The  tax  itself  was  authorized  by  the  act  of  Congress,  but  the 
State  law  undertook  to  regulate  the  mode  of  its  assessment 
and  collection,  by  obliging  the  cashier  to  collect  the  tax  out 
of  the  dividends,  and  pay  it  over  to  the  State.  The  objec- 
tion was  taken,  that  a  State  could  not  thus  interfere  with 
national  banks,  by  interposing  such  a  duty  on  their  officers. 
But  the  United  States  Supreme  Court  held  the  law  to  be  a 
valid  exercise  of  State  legislative  power,  and  free  from  con* 
stitntional  objection. 
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We  can  see  nothing  in  the  right  conferred  on  a  stock- 
holder, to  inspect  the  books  of  a  national  bank,  which,  in 
any  manner,  tends  to  impair  or  destroy  the  utility  of  such 
banks  as  fiscal  agents  of  the  Federal  Government,  or  which 
interferes  with  the  purposes  for  which  they  were  created. 
Nor  can  we  see  anything  in  the  laws  of  Congress  which, 
even  by  implication,  forbids  the  exercise  of  such  a  right  by 
stockholders.  These  laws,  it  is  true,  authorize  the  appoint- 
ment of  bank  examiners  by  the  Comptroller  of  the  Currency, 
and  provide  that  these  institutions  shall  not  be  subject  to 
any  visitorial  powers  other  than  those  authorized  by 
Congress,  "or  are  vested  in  the  courts  of  justice." — U.  S. 
Rev.  Stat.  §§  5240,  5241.  But  these  provisions  were  not 
intended,  in  our  opinion,. to  curtail,  or  even  to  regulate,  the 
rights  of  stockholders,  or  their  relations  towards  the  bank. 
An  act  of  Congress  will  not  be  construed  to  take  away  the 
jurisdiction  of  State  courts,  or  to  remove  any  favored  per- 
sons or  institutions  from  the  equal  operation  of  State  laws, 
unless  the  purpose  to  accomplish  this  result  is  unambiguously 
expressed,  or  implied  by  necessary  intendment. — Cooke  v. 
State  National  Bank  of  Boston,  52  N.  Y.  96.  It  was  accord- 
ingly held  in  National  Park  Bank  v.  Ounst^  1  Abbott^s 
New  Cases  (1876),  that  a  national  bank  organized  under 
the  act  of  Congress,  which  was  decided  to  be  a  foreign  cor- 
poration, was  subject  to  a  general  statute  of  New  York  re- 
quiring foreign  corporations  to  give  security  for  payment  of 
costs  before  instituting  a  suit  in  a  State  court.  That  de- 
cision was  made  by  the  New  York  Superior  Court,  but  no 
appeal  was  taken  irom  it.  See,  also,  2  Morse  on  Banks  and 
Banking  (3d  Ed.),  §  157,  p.  1294;  Notes  on  Revised  Stat 
U.  S.  (Gould  &  Tucker),  pp.  961-962. 

We  accordingly  hold  that  a  national  bank  is  subject  to  the 
influence  of  section  1677  of  the  Code  of  Alabama,  equally 
with  all  other  corporations. 

The  writ,  however,  must  issue  against  the  cashier  of  the 
bank,  or  other  officer  having  the  custody  of  the  books;  and 
it  does  not  run  against  the  corporation,  as  such,  unless  to 
compel  the  discharge  of  some  corporate  duty.  The  bcmk,  in 
its  corporate  capacity,  was  not  a  proper  party  defendant  to 
this  proceeding. — Wood  on  MandamicSj  pp.  23,  and  29-30; 
Moses  on  Mandamus,  199;  People  v.  Throop,  12  Wend.  183; 
People  V.  Onderdonk,  1  How.  (N.  Y.)  Prac.  247;  Angell 
&  Ames  on  Corp.  (11th  Ed.),  §  707. 

Reversed  and  remanded. 
Vol.  lxxxix. 
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CLOPTON,  J.  dissents,  holding  that  section  1677  of  the 
Code  was  not  intended,  and  does  not  apply  to  associations 
incorporated  under  the  "National  Bank  Act"  of  Congress — 
the  relative  rights  of  the  shareholders  and  duties  of  the  officers 
to  them  not  being  proper  subjects  of  State  legislation. 
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Bill  in  Equity  by  Assignee,  to  set  aside  Sale  under  Mori-       Ji33 
gage,   and  for  Redemption  and  Account, 

1.  PuTcha%e  by  mortgagee  at  sale  under  power;  who  may  duaffirm  and 
redeem, — If  a  mortgagee  becomes  the  purchaser  at  his  own  sale  under 
a  power  in  the  mortgage,  without  the  consent  of  the  mortgagor,  the 
latter  may  disaffirm  the  sale  within  a  seasonable  time,  and  claim  a  re* 
demption  and  account ;  but,  not  having  exercised  this  right  himself,  he 
can  not  assign  or  convey  it  to  another  person,  so  as  to  authorize  the 
assignee  to  aisafflrm  and  redeem. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed,  on  what  day  the  record 
does  not  show  (except  by  a  recital  in  the  decree  that  it  was 
filed  "in  October,  1888"),  by  Laura  A  McCall,  against 
Nathan  Mash  and  others ;  and  sought  to  set  aside  a  sale  of 
certain  lands  under  a  mortgage,  at  which  said  Mash,  the 
mortgagee,  became  himself  the  purchaser,  and  for  an  account 
and  redemption.  The  mortgage  was  executed  by  S.  P.  Mc- 
Call and  his  wife;  was  dated  the  8th  May,  1886,  and  given 
to  secure  the  payment  of  a  note  for  $838.33,  which  was  due 
and  payable  on  the  8th  February,  1887 ;  and  it  contained  a 
power  of  sale  on  default,  but  did  not  authorize  the  mort- 
gagee to  become  the  purchaser  at  the  sale.  The  bill  did 
not  allege  when  the  sale  under  the  mortgage  was  made,  but 
the  chancellor,  in  his  decree,  considered  it  as  having  been 
made  "about  the  1st  March,  1887,  or  a  few  days  sooner." 
The  bill  further  alleged  that,  "before  the  commencement  of 
this  suit,"  S.  P.  McCall  and  his  wife  sold,  transferred  and 
conveyed  to  the  complainant  all  their  right  and  interest  in 
the  mortgaged  lands,  its  rents,  issues  and  profits;  but,  the 
date  of  this  transfer  not  being  specified,  the  chancellor  re- 
garded it  as  made  after  the  sale  under  the  power  in  the 
mortgage;  and,  so  construing  the  bill,  he  sustained  a  de- 
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mnrrer  to  it,  on  the  ground  that  the  mortgagor,  not  having 
disaffirmed  the  sale,  could  not  transfer  that  right  to  the 
complainant,  and  he  therefore  dismissed  the  bill.  The 
chancellor's  decree  is  assigned  as  error. 

BiOHABDSON  &  Steineb,  for  the  appellant,  cited  PaulUng 
V.  BarroHy  Meade  &  Co.^  32  Ala.  9;  Povoers  v.  Andrews, 
84  Ala.  291;  Thomas  v.  Jones,  84  Ala.  302;  Doums  v.  Hop- 
kins, 65  Ala.  510;  Harris  v.  Miller,  71  Ala.  33;  Cramer  v. 
Watson,  73  Ala.  131;  Butts  v.  Broughton,  72  Ala.  294; 
2  Jao.  &  W.  179;  9  Paige,  517;  2  Pom.  Equity,  481-2; 
2  Jones  on  Mortgages,  §  106 ;  McHan  v.  Ordway,  76  Ala. 
347;  2  Story's  Equity,  §  1023;  Adams'  Equity,  260-61. 

Ed.  Orenshaw,  Gamble  k  Powell,  and  Stallinqs  k 
Wilkinson,  contra,  cited  Com,  R.  E.  Asso.  v.  Parker, 
84  Ala.  298;  Thomas  v.  Jones,  84  Ala.  302;  Aiken  v. 
Bridgeford,  84  Ala.  295;  Bailey  v.  Timberlake,  74  Ala.  221; 
Boutwell  V,  Sleiner,  84  Ala.  307;  Parmer  v.  Parmer, 
74  Ala.  285;  Childress  v.  Monette,  54  Ala.  317;  Gardner  v. 
Lanford,  86  Ala.  508;  Crenshaw  v.  Carpenter,  69  Ala.  572. 

CLOPTON,  J. — While  the  equity  of  redemption  consti- 
tutes the  beneficial  estate  of  the  mortgagor  in  the  land  sub- 
ject to  the  incumbrance,  and,  being  regarded  a  yaluable  right 
and  property,  may  be  conyeyed  in  the  same  manner  as  the 
land  itself,  clothing  the  grantee  with  the  right  to  discharge 
the  incumbrance,  so  that  the  estate  may  be  rendered  valuable 
and  beneficial;  yet,  in  order  to  be  the  proper  subject  of  oon- 
yeyance,  it  must  be  a  subsisting  estate  and  interest,  and  the 
right  of  redemption  must  be  exercised  while  the  mortgage  is 
redeemable,  before  a  foreclosure  by  decree  of  the  court,  or 
by  sale  under  power  contained  therein.  A  seeming;  but  not 
real,  exception  to  this  general  rule  is,  where  the  mortgagee 
purchases  at  his  own  sale,  without  the  consent  of  the  mortga- 
gor. In  such  case,  the  mortgagor,  or  persons  claiming  under 
him  in  priyity,  may  disaffirm  the  sale  and  redeem,  the  elec- 
tion to  do  so  being  seasonably  expressed. — Thomas  v.  Jones, 
84  Ala.  302;  Downs  v.  Hopkins,  65  Ala.  508. 

Under  a  power  of  sale  contained  in  a  mortgage  executed 
by  S.  P.  McCall,  in  May,  1886,  to  Nathan  Mash,  the  mort- 
gagee sold  the  lands  conyeyed  thereby,  and  became  the  pur- 
chaser at  the  sale.  After  the  sale,  and  without  taking  any 
steps  to  disaffirm  it,  the  mortgagor  sold  and  oonyeyod  the 
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lands  to  appellant,  who  thereupon  filed  the  bill  to  vacate  the 
sale,  and  to  be  let  in  to  redeem,  and  for  an  account  of  the 
rents  and  profits.  In  the  absence  of  fraud,  a  foreclosure  by 
a  sale  under  a  power  conferred  by  the  mortgage,  as  effect- 
ually cuts  off  the  equity  of  redemption,  as  a  decree  of  strict 
foreclosure  in  a  court  of  equity  would  do. — Childress  v. 
Monette^  54  Ala.  317.  If  a  mortgagee  purchases  at  his  own 
sale,  it  is  binding  on  him,  and  his  only  right  or  remedy  is  to 
apply  in  equity,  if  the  mortgagor  does  not  come  in  to  avoid 
it,  to  clear  his  title  of  doubt  and  uncertainty,  by  a  confirma- 
tion of  the  sale,  or  a  resale  under  a  decree  of  the  court,  as 
may  appear  equitable.  The  mortgagee  acquires  the  benefi- 
cial interest  of  the  mortgagor,  subject  to  be  defeated  by  his 
election  to  avoid  the  sale,  expressed  in  a  proper  proceeding, 
and  in  due  time.  As  to  the  mortgagor,  the  sale  is  not  abso- 
lutely void,  but  merely  voidable;  cjid  it  is  valid  for  all  the 
purposes  intended,  until  the  mortgagor,  or  some  one  claim- 
ing under  him,  whose  existing  rights  are  injuriously  affected 
thereby,  does  some  act  legally  sufficient  to  render  it  void. 
So  long  as  there  is  no  disaffirmance,  the  equity  of  redemp- 
tion is  as  effectually  cut  off,  as  if  a  stranger  were  the  pur- 
chaser. If  no  proceedings  are  taken  by  the  mortgagor,  or 
any  one  claiming  under  him,  to  become  reinvested  with  his 
equity  of  redemption,  and  to  restore  it  to  its  original  status^ 
within  a  reasonable  time,  no  further  act  is  required  to  give 
validity  to  the  sale;  it  has  full  force  and  effect  from  the  time 
when  made,  and  establishes  all  the  rights  incident  to  a  valid 
foreclosure.  The  equity  of  redemption  being  cut  off,  iBome 
proceeding  to  which  the  mortgagee  is  a  party  is  essential  to 
restore  it  to  the  state  and  condition  in  which  it  was  prior  to 
the  sale.  Until  the  disaffirmance,  the  mortgagor  has  no  sub- 
sisting estate,  which  he  can  convey.  «  There  remains  in  him 
only  a  naked  right  or  privilege  to  disaffirm,  and  become  re- 
invested with  his  beneficial  interest,  for  the  purpose  of 
redemption. 

At  law,  the  sale,  if  it  has  been  regular  and  without  fraud, 
is  valid,  the  mortgagee  being  regarded  as  clothed  with  the 
legal  estate.  The  sale  can  be  disaffirmed  only  in  a  court  of 
equity.  That  which  remains  in  the  mortgagor,  therefore, 
lies  in  action,  a  mere  right  to  sue.  A  right  which  exists 
only  in  action  is  incapable  of  assignment  and  conveyance,  so 
as  to  authorize  the  assignee  to  sue  in  his  own  name.  The 
complainant  took  no  estate  in  the  lands  by  the  conveyance 
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of  the  mortgagor,  and  did  not  acquire  a  right  to  disaffirm 
the  sale  in  order  to  redeem. — Bernstein  v,  Humes,  60  Ala. 
582;  Crokerv.  Bellingee,  6  Wis.  645. 
Affirmed. 
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Powell    V.   ^e'w   England   Mortgage 
Seenrity  Co. 

Action  for  Use  a7id  Occupation  of  Land. 

I.  When  action  lies, — Under  statutory  provisions  relating  to  the 
action  for  the  use  and  occupation  of  land  (Code,  $  2716),  the  action  can 
not  be  maintained  bv  a  married  woman,  against  a  person  who  is  in  pop- 
session  of  lands  belonging  to  her  statutory  estate,  claiming  under  a 
morteage  executed  by  her  and  her  husband  jointly,  which,  though  exe- 
cuted in  good  faith  under  the  honest  belief  that  she  had  been  relieved 
of  the  disabilities  of  coverture,  has  been  declared  void  by  a  judicial 
decree;  when  it  also  appears  that,  after  the  law -day  and  default  made, 
she  gave  written  instructions  to  her  tenants  to  attorn  to  the  mortgagee, 
who  at  once  entered  into  possession,  claiming  adversely  to  her,  and  has 
BO  continued  to  hold  notwithstanding  the  decree  declaring  the  mort- 
gage void,  which  was  rendered  in  a  suit  to  which  he  was  a  party. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbabd. 

This  action  was  brought  by  Mrs.  Virginia  D.  Powell,  a 
married  woman,  against  the  New  England  Mortgage  Security 
Company,  to  recover  for  the  use  and  occupation  by  the  de- 
fendant of  a  tract  of  land  containing  400  acres,  from  the  Ist 
January,  1888,  to  October  16th,  1889,  on  which  last  day  the 
action  was  commenced.  On  the  trial,  the  facts  were  admit- 
ted and  agreed  on,  as. follows:  On  the  17th  March,  1881, 
plaintiff  and  her  husband  executed  to  the  defendant  a  mort- 
gage on  said  tract  of  land,  which  belonged  to  her  statutory 
separate  estate,  all  the  parties  then  believing  that  she  had 
been  and  was  relieved  of  the  disabilities  of  coverture;  the 
consideration  of  said  mortgage  being  a  loan  of  $1,200  to  her 
by  the  defendant.  Plaintiff  paid  the  interest  on  said  loan  as 
it  became  due,  until  January  1st,  1887,  but  paid  no  other 
sum  on  account  of  said  mortgage,  except  as  hereinbelow 
shown.  On  the  18th  October,  1887,  plaintiff  and  her  hus- 
band executed  and  delivered  to  the  defendant  a  written  instru- 
ment directed  to  Mrs.  E.  H.  Murray,  who  was  in  possession  of 
the  land  as  tenant,  notifying  her  that  Mrs.  Powell  ''has  this 
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day  delivered  possession^'  of  said  land  to  defendant,  ''accord- 
ing to  the  stipulations  of  said  mortgage/'  and  instructing  her 
to  attorn  to  the  defendant,  its  agents,  attorneys,  or  assigns. 
"Afterwards,  and  at  once,  defendant  went  into  possession  of 
said  land,  and  by  its  tenant  has  since  continuously  held  the 
same,  claiming  said  property  as  its  own,  and  adversely  to  the 
plaintiflP,  and  was  so  holding  when  this  suit  was  brought" 

"In  November,  1887,  after  having  obtained  said  written 
instrument  from  plaintiff  and  her  husband,  defendant  sold 
said  land  under  the  power  contained  in  said  mortgage,  and 
bid  off  the  land  for  itself;  and  afterwards,  on  the---day 
of — ,  1888,  filed  a  bill  in  the  Chancery  Court  of  Montgom- 
ery, seeking  to  have  said  sale  and  purchase  affirmed  or  dis- 
affirmed by  plaintiff.  Plaintiff  demurred  to  said  bill,  and 
claimed  that  said  mortgage  was  void  because  she  was  under 
the  disabilities  of  coverture  at  the  time  of  making  it;  which 
demurrer  was  sustained  by  the  Supreme  Court,  the  mortgage 
declared  void,  and  the  bill  ordered  to  be  dismissed.  [Powell 
V.  N.  E.  Mortgage  Security  Co.,  87  Ala.  602.]  The  bill 
was  then  amended,  by  setting  up  the  order  to  plaintiff^s  ten- 
ants to  attorn  to  defendant,  and  plaintiff  again  demurred; 
which  demurrer  has  not  yet  been  decided.  The  value  of 
the  use  and  occupation  of  the  land  is  $350  annually." 

"On  this  evidence,  without  more,  the  court  charged  the 
jury,  if  they  believed  the  evidence,  they  must  find  for  the 
defendant."  The  plaintiff  excepted  to  this  charge,  and  it  is 
here  assigned  as  error. 

Watts  &  Son,  for  appellant. 

Wm.  S.  Thorinqton,  contra. 

CLOPTON,  J. — By  the  statute,  an  action  to  recover  satis- 
faction for  the  use  and  occupation  of  land,  is  authorized  only 
in  three  classes  of  cases:  first,  "when  there  has  been  a  demise 
by  deed,  or  by  parol,  and  no  specific  sum  agreed  on  as 
rent" ;  second,  "when  the  tenant  has  been  let  into  possession 
upon  a  supposed  sale  of  the  lands,  which,  from  the  act  of 
the  defendant,  has  not  been  consummated";  and,  third, 
"when  the  tenant  remains  on  the  land  by  the  sufferance  of 
the  owner." — Code,  §  2715.  The  conventional  relation  of 
landlord  and  tenant,  or  an  entry  into  possession  and  occu- 
pancy by  permission  of  the  owner,  and  in  recognition  of  and 
in  subordination  to  his  title,  under  circumstances  from  which  a 
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tenancy  may  be  implied,  is  indispensable  to  the  maintenance 
of  the  action  in  the  first  and  third  classes  of  cases.  In  the 
second,  the  essential  elements  are,  a  letting  into  possession 
upon  a  supposed  sale,  and  the  prevention  of  its  consumma- 
tion by  the  act  of  the  defendant.  A  principle  common  to  all 
the  classes  is,  that  there  must  exist  a  relation  between  the 
parties,  founded  on  an  express  or  implied  contract^  which 
estops  the  defendant  from  drawing  the  title  of  the  owner  into 
the  controversy,  and  "which  is  clearly  distinguishable  from 
that  of  the  true  owner  and  a  naked  trespasser,  or  an  adverse, 
hostile  possessor.'^  Under  the  statute,  the  action  for  use  and 
occupation  can  not  be  maintained  against  a  defendant  who  is 
in  a  position  to  set  up  adverse  possession,  and  is  holding 
adversely  to  the  plaintiff,  denying  his  title. — Fielder  v. 
Childs,  73  Ala.  567;  Stringfellow  v.  Curry,  76  Ala.  394. 

As  the  title  to  the  land  can  not  be  drawn  into  the  contro- 
versy, and  collaterally  tried  in  this  action,  the  invalidity  of 
the  mortgage,  executed  by  plaintiff  to  defendant  in  March, 
1881,  is  an  immaterial  inquiry.  The  mortgage,  and  the 
written  instrument  made  by  plaintiff  in  October,  1887, 
directing  her  tenant  in  possession  to  attorn  to  defendant,  are 
material  only  as  they  may  bear  upon  the  question  of  an 
adverse  holding.  The  entry  into  possession  by  a  mortgagee, 
after  the  law-day  of  his  mortgage,  does  not  create  the  rela- 
tion of  landlord  and  tenant.  He  enters  under  his  own  inde- 
pendent claim  of  right  and  title;  not  by  permission  of  the 
mortgagor,  or  in  subordination  to  his  title,  though  with  his 
consent  Soon  after  taking  possession,  defendant  sold  under 
the  power  of  sale  in  the  mortgage,  and  was  the  purchaser. 
And  the  bill  of  exceptions  states,  referring  to  the  time  of 
the  execution  of  the  latter  instrument,  that  "afterwards,  and 
at  once,  the  defendant  went  into  possession  of  said  land,  and 
by  its  tenant  has  since  continuously  held  the  same,  claiming 
said  property  as  it  own,  and  adversely  to  the  plaintiff,  and 
was  so  holding  when  this  suit  was  brought.''  Such  holding 
possession  and  claim  negative  the  implication  of  a  tenancy, 
or  of  any  relation  from  which  similar  rights  and  duties  re- 
sult as  those  from  landlord  and  tenant,  and  show  the  relation 
of  the  owner  and  an  adverse  hostile  possessor. 

On  the  admitted  and  uncontroverted  facts,  the  action  can 
not  be  maintained. 

Aflurmed. 
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Bill  in  Equity  for  Cancellation  of  Mortgage^  and  Injunction 
of  Sale  under  Power. 

1.  Bill  for  cancellation  of  mortgage,  or  redemption  on  payment  of  any 
balance  found  due, — A  mortgagor  may  file  a  bill  alleging  full  payment 
and  satisfaction  of  the  secured  debt,  and  asking  a  cancellation  of  the 
mortgage,  and  also  for  an  account  and  redemption,  offering  to  pay  any 
balance  that  may  be  found  due. 

2.  Disnolution  of  injunction  on  partial  denials  of  answer. — When  the 
bill  prays  the  cancellation  of  a  mortgage,  alleging  full  payment  and 
satisfaction  of  the  debt,  and  also  for  an  account  and  redemption,  offer- 
ing to  pay  any  balance  found  due,  a  denial  of  the  fact  of  payment  in  the 
answer  does  not  meet  the  full  equity  of  the  bill,  nor  entitle  the  defend- 
ant to  a  dissolution  of  the  injunction  against  a  threatened  sale  under 
the  power ;  and  the  case  also  comes  within  the  rule  which  authorizes 
the  retention  of  the  injnnction,  whenever  it  appears  that  thereby  less 
injustice  and  inconvenience  would  probably  result  to  the  defendant, 
than  would  result  to  the  complainant  from  a*  dissolution. 

3.  Extent  of  relief  in  equity;  injunction  of  action  at  law  by  mortgagee, 
under  bill  for  cancellation  of  mortgage,  or  account  and  redemption. — When 
the  jurisdiction  of  a  court  of  equity  has  attached,  under  a  bill  filed  by 
the  mortgagor,  alleging  payment  of  the  mortgage  debt,  and  prayirig  a 
cancellation  of  the  mortgage,  or  a  redemption  on  payment  of  any 
balance  found  due  on  statement  of  the  account;  and  the  mortgagee  after- 
wards brings  an  action  at  law  on  the  notes  secuied  by  the  mortgage, 
which  fact  is  brought  to  the  attention  of  the  court  by  an  amended  and 
supplemental  bill,  the  court  will  effectuate  its  jurisdiction  by  enjoining 
such  action  at  law. 

4.  Acceptance  of  bill  of  exchange  as  payment. — A  bill  of  exchange 
drawn  on  a  third  person,  by  a  surety  on  the  note  secured  by  mortgage, 
in  favor  of  the  mortgagee,  is  presumptively  received,  not  as  a  payment 
on  the  debt,  but  only  as  a  means  of  raising  funds  to  be  applied  as  a 
payment  when  realixed ;  and  the  onus  is  on  the  mortgagor  to  overcome 
this  presumption.  But,  in  this  case,  the  court  holds,  afiirraing  the 
chancellor's  decree,  that  the  evidence  affirmatively  establishes  the  ac- 
ceptance of  the  bill  as  a  payment,  showing  an  entry  at  the  time  of  the 
amount  of  the  bill  less  exchange,  as  an  indorsement  on  the  note,  and 
similar  entries  of  credits  on  several  accounts  rendered  between  the  par- 
ties subsequently,  both  before  and  after  the  dishonor  of  the  bill. 

Appsal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  was  filed  on  the  16th  January, 
1888,  by  the  Dumham  Lumber  Company,  a  private  corpora- 
tion organized  under  the  general  stetutes,  against  Whitley 
&  Trimble  as  a  partnership,  and  against  the  partners  in- 
diyidually;  and  sought  to  enjoin  an  advertised  sale  of  the* 
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complainants  lands  and  mill  property,  under  a  mortgage 
which  said  company  had  executed  to  the  defendants,  alleg- 
ing full  payment  and  satisfaction  of  the  mortgage  debt,  bat 
also  offering  to  pay  any  balance  that  might  be  found  due  on 
the  statement  of  ihe  account  between  them,  and  adding  the 
general  prayer  for  other  and  further  relief.  The  mortgage 
was  dated  October  8th,  1885,  and  was  signed  by  said  com- 
pany, per  B.  B.  McKenzie  as  its  president,  and  by  said 
McKenzie  and  H.  S.  Perkins  indiyidually,  who,  as  therein 
recited,  were  the  only  stockholders.  The  secured  debt  was 
evidenced  by  the  promissory  note  of  the  mortgagors  for 
$6,600,  of  even  date  with  the  mortgage,  and  falling  due  on 
the  1st  November,  1886.  An  injunction  was  issued  on  the 
filing  of  the  bill,  which  the  defendants  moved  to  dissolve 
after  answer  filed;  the  answer  denying  the  allegation  of 
payment,  and  claiming  that  a  balance  of  at  least  |1,500  was 
still  due  on  the  mortgage  debt;  but  the  chancellor  overruled 
ihe  motion.  An  amended  and  supplemental  bill  was  after- 
wards filed,  alleging  that  the  defendants,  since  the  filing  of 
the  bill,  had  brought  an  action  at  law  on  the  note  secured  by 
the  mortgage,  and  praying  an  injunction  of  that  action. 
After  answer  filed,  insisting  on  their  right  to  bring  the 
action  at  law,  the  defendants  moved  to  dissolve  the  second 
injunction,  and  to  dismiss  the  amended  bill  for  want  of 
equity;  both  of  which  motions  were  overruled,  and  a 
reference  to  the  register  was  ordered  to  state  an  account  be- 
tween the  parties. 

On  the  reference,  the  only  matter  of  dispute  between  the 
parties  was  as  to  a  draft,  or  bill  of  exchange,  for  $1,520, 
drawn  by  B.  B.  McKenzie  on  C.  H.  Raymond,  New  York 
city,  in  favor  of  the  defendants,  which  was  dated  November, 
1886,  and  payable  at  sixty  days.  It  was  admitted  that  this 
draft  was  protested  for  non-payment,  and  that  it  had  never 
been  paid;  but  the  complainant  insisted  that  the  defendants 
had  accepted  it  as  payment,  and  this  was  the  only  cdntested 
question  of  fact  On  the  evidence  adduced  before  the 
register,  he  held  that  the  draft  was  accepted  as  an  absolute 
payment,  and  therefore  reported  that  the  mortgage  was  sat- 
isfied in  full ;  and  the  chancellor,  approving  his  conclusions, 
confirmed  the  report,  and  rendered  a  decree  for  the  com- 
plainant, declaring  the  mortgage  satisfied,  and  ordering  its 
cancellation.  The  defendants  appeal,  and  assign  this  decree 
as  error,  together  with  the  other  rulings  above  noticed. 
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W.  R  Houghton,  for  appellants. — (1.)  The  power  of  a 
court  of  equity  to  enjoin  a  sale  under  a  mortgage,  should  be 
exercised  with  great  care,  and  only  when  fraud  or  illegality 
is  shown,  or  irreparable  injury  will  probably  ensue. 
Vaughan  v.  Marable,  64  Ala.  60;  Glover  v.  Hemphill^ 
82  Ala.  324.  (2.)  The  injunction  granted  on  the  original 
bill  should  have  been  dissolved  on  motion,  since  the  answer 
denied  the  alleged  fact  of  payment,  and  the  denial  was  full, 
explicit,  and  circumstantial. — Hog  an  v,  Br,  Bank,  10  Ala. 
485;  Weems  v.  Weems,  73  Ala.  462;  Bishop  v.  Wood, 
59  Ala.  253;  Miller  v.  Bates,  35  Ala.  580;  Withers  v. 
Dickey,  1  Stew.  190.  (3.)  A  mortgagee  has  three  remedies 
for  the  collection  of  his  debt,  and  he  may  pursue  them  all 
concurrently. — Duval  v.  McLoskey,  1  Ala.  708 ;  Micou  v. 
Ashurst,  55  Ala.  607;  Williams  v.  Cox,  78  Ala.  325;  Chap- 
man V.  Lee,  64  Ala.  403.  The  amended  and  supplemental 
bill  only  sought  to  enjoin  the  action  at  law,  on  the  ground 
that  the  debt  was  paid;  and  that  was  a  pure  question  of  law, 
not  complicated  with  any  equities,  and  the  defendants  had 
a  right  to  claim  a  trial  by  jury. — Railway  Co,  v,  McKenzie, 
85  Ala.  546.  (4.)  The  note  held  by  the  defendants  was  not 
disputed,  and  the  onus  of  proving  payment  of  it  was  on  the 
complainant. — McWilliams  v,  Phillips,  71  Ala.  80;  Lehman 
V,  McQueen,  65  Ala.  570.  (5.)  The  draft  on  New  York 
was  not  presumptively  a  payment  pro  tanto,  but  the  onus 
was  on  the  complainant  to  establish  the  fact  that  it  was  so 
accepted. — Day  v.  Thompson,  65  Ala.  269;  McCraryv,  Car- 
ringtan,  35  Ala.  698;  Myatts  &  Moore  v.  Bell,  41  Ala.  222; 
Mooring  v,  M,  D.  &I,  Co.,  27  Ala.  254;  Lane  Bodley  Co.  v. 
Janes,  79  Ala.  156;  35  N.  J.  Eq.  326;  49  Ark.  508,  or 
4  Amer.  St.  64;  1  Add.  Contracts,  §  333,  note.  (6.)  Tested 
by  the  legal  principles  applicable  to  the  case,  the  evidence 
fails  to  show  that  the  draft  was  accepted  as  an  absolute  pay- 
ment.—3  Rand.  Com.  Paper,  §§  1517-19,  1547;  Boyd  v. 
Beck,  29  Ala.  703;  Crockett  v.  Trotter,  2  Porter,  446; 
Andrews  v.  Nat.  Bank,  9  Heisk.  211,  or  24  Amer.  Rep.  300. 
(Evidence  analyzed  and  commented  on.) 

Richardson  &  Steiner,  contra, — (1.)  A  mortgage  exists, 
in  equity,  only  so  long  as  the  debt  secured  by  it  is  unpaid ; 
and  when  that  debt  is  paid  and  satisfied,  a  court  of  equity 
will  enjoin  a  sale,  or  decree  a  cancellation. — Davis  v.  Cook, 
65  Ala.  627 ;  White  v.  Association,  63  Ala.  431 ;  Vaughan 
V.  Marable,  64  Ala.  65;  Struvev.  Childs,  63  Ala.  475;  1  High 
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on  Injunctions,  ^  445;  3  Pom.  Equity,  376;  note  2;  2  Jones 
on  Mortgages,  §  1804;  Thomas  on  Mortgages,  725.  (2.) 
The  principle  is  settled  in  Alabama,  that  the  note  of  the 
debtor  himself  is  not  a  payment  of  the  existing  debt,  unless 
there  is  an  agreement  to  receive  it  as  payment;  and  that  the 
note  of  a  third  person,  received  in  payment,  by  agreement 
express  or  implied,  extinguishes  the  debt  in  the  absence  of 
fraud. — Fulford  v,  Johnson,  15  Ala.  384;  Coke  v,  Cheney^ 
14  Ala.  65;  Sanders  v.  Br,  Bank,  13  Ala.  353;  Insurance 
Co.  V.  Foster,  58  Ala.  519;  Day  v.  Thompson,  65  Ala.  269; 
Keel  V.  Larkin,  72  Ala  502;  Mooring  v.  Insurance  Co., 
27  Ala.  258;  Dennis  v.  Williams,  40  Ala.  636.  (3.)  On 
the  contested  fact  of  payment,  the  appellee  relies  on  the 
evidence  adduced  before  the  register,  as  set  out  in  his  re- 
port; and  also  invokes  the  plrinciple,  that  this  court  will  not 
disturb  the  chancellor's  conclusions  on  questions  of  fact, 
unless  it  plainly  appears  that  he  erred. — 70  Ala.  68;  72  Ala. 
409;  79  Ala.  192. 

McCLELLAN,  J. — The  original  bill  alleged  payment  of 
a  mortgage  executed  by  the  complainant — appellee  here — and 
McKenzie  &  Perkins,  to  the  appellants — defendants  below; 
that  notwithstanding  such  payment  and  satisfaction  in  full, 
the  defendants  had  advertised  the  property  covered  by  the 
mortgage,  all  of  which  belonged  to  the  Dunham  Lumber 
Company,  for  sale  under  a  power  of  sale  contained  in  the 
instrument;  that,  unless  they  were  enjoined,  the  sale  would 
be  made,  and  thereby  the  large  saw-mill  business  of  com- 
plainant, and  a  railroad  operated  in  connection  therewith, 
would  be  stopped,  large  number  of  employees  thrown  out  of 
employment,  and  complainant  be  prevented  from  filling 
orders  and  executing  contracts  it  has  from  and  with  parties 
from  outside  of  the  State ;  that  its  credit  and  commercial 
standing  with  those  with  whom  it  has  contracts,  and  in 
financial  circles,  will  be  impaired,  and  complainant  be  other- 
wise irrepeurably  injured  and  damaged. 

Complainant  embodies  in  its  bill  an  offer  to  redeem  its 
property  from  said  mortgage,  if  it  should  be  mistaken  in  its 
averments  of  payment  and  satisfaction  thereof,  and  to  pay 
whatever  balance  should  be  found  due  thereon.  The  prayer 
of  the  bill  is  for  an  accounting  to  ascertain  whether  any, 
and,  if  any,  what  sum  is  unpaid,  on  the  mortgage;  that  the 
same  be  cancelled,  if  found  to  be  fully  paid,  and  if  not  fully 
paid,  that  complainant  be  let  in  to  redeem  therefrom  upon 
Vol.  lzzxiz. 
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payment  of  the  balance  due,  &o. ;  and  that  in  the  meantime 
defendants  be  enjoined  from  proceeding   to  sell  under  the 
mortgage,  as  they  were  threatening  and  preparing  to  do. 

An  injunction  issued  as  prayed.  Subsequently,  the 
defendants  instituted  suit  in  the  Circuit  Court  of  Butler 
county,  on  the  note  which  evidenced  the  mortgage  debt; 
and  upon  this  fact  being  brought  to  the  Itnowledge  of  the 
chancellor,  by  an  amendment  in  the  nature  of  a  supplemen- 
tal bill,  containing  a  prayer  to  that  end,  the  suit  at  law  was 
also  enjoined. 

The  answer  denied  the  averments  of  the  original  bill,  as 
to  satisfaction  of  the  debt;  and  upon  these  denials  a  motion 
was  made  to  dissolve  the  injunction.  This  motion  was  re- 
fused, as  was  also  a  motion  to  dismiss  the  bill  for  want  of 
equity.  Demurrers  to  the  original  bill,  and  to  the  amendment, 
were  also  interposed,  and  overruled;  and  on  final  hearing, 
it  was  found  that  the  mortgage  debt  had  been  fully  paid, 
the  mortgage  was  decreed  to  be  cancelled,  and  the  injunctions 
against  defendants  were  perpetuated. 

1.  There  can  be  no  question  that  the  original  bill,  aver- 
ring payment  of  the  mortgage  debt,  and  yet  oflPering  to  pay 
any  balance  that  might  be  found  due  on  a  statement  of  the 
account,  and  praying,  in  the  alternative,  for  a  cancellation 
of  the  mortgage  if  the  debt  secured  by  it  should  be  found 
to  be  fully  satisfied,  or  for  a  redemption  from  the  mortgage, 
if  a  balance  should  be  found  against  the  complainant,  con- 
tains equity. — Fields  v.  Helms,  70  Ala.  460;  Gilmer  v.  Wal- 
lace, 79  Ala.  464. 

2.  The  denials  in  the  answer  of  the  fact  of  payment  and 
satisfaction  did  not  entitle  the  defendants  to  a  dissolution  of 
the  injunction  of  the  threatened  sale.  The  fact  of  payment 
was  not  essential  to  that  aspect  of  the  bill  which  sought  an 
accounting  and  redemption  from  the  mortgage,  and  the  in- 
junction was  properly  retained  for  the  purposes  of  redemp- 
tion, aside  from  the  prayer  for  cancellation  on  the  theory  of 
satisfaction.  In  either  aspect  of  the  case,  complainant  was 
entitled  to  have  the  sale  restrained  until  a  final  disposition 
of  the  case,  in  order  that  whatever  right  it  should  be  ad- 
judged to  have,  whether  the  right  to  cancellation  or  the 
right  to  redeem,  might  be  effectuated.  The  answer  contains 
no  denial  of  any  fact  necessary  to  complainant's  right  to 
redeem. 

IM oreover,  this  case  comes  especially  within  the  doctrine 
of  Harrison  v.  Yerby,  87  Ala.   185,  in  which  it  was  held 
32 
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that  the  Chancery  Court  is  InveBted  with  wide  latitude  in 
acting  upon  motions  to  dissolve  injunctions  on  the  denials 
of  the  answer ;  and  that  whenever  it  appears  that  a  continu- 
ance  of  the  writ  will  probably  cause  less  injustice  and  incon- 
venience to  the  defendant,  than  would  result  to  the  com- 
plainant from  its  dissolution,  this  discretion  is  well  exercised 
in  denying  the  motion  for  dissolution. — Chambers  v.  AUl 
Iron  Co,^  67  Ala.  353;  Columbus  &  Western  Railway  Co. 
V,  Witherow,  82  Ala.  190;  Kinney  v.  Ensminger^  87  Ala.  340. 

3.  The  Chancery  Court  having  thus  rightfully  acquired 
jurisdiction  of  the  controversy,  and  restrained  the  sale  under 
the  mortgage,  it  had  the  further  right,  as  a  matter  of  course, 
to  protect  and  effectuate  its  jurisdiction  by  enjoining  the 
suit  at  law,  instituted  after  bill  filed,  for  the  purpose  of  hav- 
ing one  of  the  chief  questions  involved  in  the  chancery  case 
adjudicated  and  determined  in  the  law  court. — North-western 
Railway  Co,  v.  Bamett,  65  Ga.  601;  Hadfield  v.  Barilett, 
66  Wis.  635;  10  Amer.  &  Eng.  Ency.  of  Law,  908-909. 

4.  The  view  we  have  taken  of  the  questions  considered 
above,  some  of  which,  perhaps,  need  not  have  been  decided, 
leaves  but  one  point  open  in  the  case — namely,  whether  the 
draft  of  B.  B.  McKenzie  on  Baymond  was  taken  by  the 
mortgagees,  Whitley  &  Trimble,  as  an  absolute  payment 
pro  tanto  of  the  mortgage  debt.  On  this  issue,  McKenzie 
being  jointly  bound  with  the  Dunham  Lumber  Company 
for  the  debt  secured  by  the  mortgage,  the  presumption  of 
law  is,  that  the  draft  was  not  given  and  received  as  a  pay- 
ment on  the  debt,  but  only  as  a  means  of  raising  funds  to  be 
applied  to  the  debt  as  a  payment  when  realized ;  and  the 
affirmative  of  the  issue  is,  therefore,  upon  the  complainant 
The  company,  in  other  words,  must  affirmatively  show  that 
the  paper  was  a  payment  of  the  mortgage  debt,  to  the  extent 
of  its  amount. — McWilliams  v.  Phillips,  71  Ala.  80;  Leh- 
man V.  McQueen,  65  Ala.  570. 

McKenzie  swears  that  Whitley  &  Trimble,  after  satisfy- 
ing themselves  of  the  solvency  of  Baymond,  upon  whom  the 
paper  was  drawn,  took  the  draft  in  absolute  payment  of  so 
much  of  the  mortgage  debt.  On  the  other  hand,  Trimble 
testifies  that  the  draft  was  not  taken  in  payment  at  all,  but 
only  for  the  purpose  of  raising  money  to  be  applied  when 
collected  to  the  debt.  Whitley  corroborates  Trimble  in 
respect  to  subsequent  conversations  and  transactions  between 
them  and  McKenzie,  in  reference  to  the  amount  for  which 
the  draft  was  drawn,  which  conversations  and  transactions, 

Vol,  lzxziz. 
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aB  testified  to  by  them,  tend  to  show  that  the  draft  was  not 
taken  in  payment,  nor  considered  as  a  payment,  in  the  first 
instance,  or  afterwards.  In  respect  to  these  matters,  Whit- 
ley's evidence  is  somewhat  discredited  by  a  former  deposi- 
tion given  by  him  in  the  cause,  in  which  he  was  not  nearly 
so  full  and  explicit  as  on  this  reference.  McEenzie,  in  re* 
buttal,  contradicts  all  this  evidence,  or  so  explains  what 
occurred,  or  was  said,  as  to  make  it  entirely  consistent  with 
the  theory  that  the  draft  was  a  payment  So  stands  the 
issue  on  the  testimony  of  these  witnesses;  and  if  this  were 
all  the  evidence  in  the  case,  we  could  not  affirm  that  the 
mortgage  debt  was  reduced  pro  tanto  by  this  transaction. 

But  the  complainant  was  very  strongly  supported  by  the 
following  facts  and  circumstances,  appearing  from  papers 
put  in  evidence:  (1.)  The  face  of  the  draft,  less  discount, 
is  entered  on  the  back  of  the  mortgage,  as  of  date  the  day 
after  it  was  drawn,  along  with  and  following  two  other  items 
which  are  shown  to  be  proper  credits  on  the  secured  debt, 
and  to  constitute  the  only  large  payments  that  had  been  made 
up  to  that  time.  (2. )  The  amount  of  the  draft  was  charged 
to  the  defendants,  as  a  payment  on  the  mortgage  debt,  in  a 
statement  of  the  account  which  appears  to  have  been  ren- 
dered by  complainant  to  defendants  more  than  a  year  after 
it  was  cUrawn;  this  statement  showing  a  balance  due  to  com- 
plainant, which  could  have  been  the  case  only  on  the 
assumption  that  the  draft  was  a  payment;  and  though  the 
statement  was  delivered  to,  and  kept  by  defendants,  no  ob- 
jection to  it  was  seasonably  made,  nor  at  all  in  fact,  except 
by  taking  steps  long  afterwards  to  sell  under  the  mortgage. 
(3.)  Several  months  after  the  draft  was  drawn,  and  after  it 
had  been  dishonored,  the  defendants  rendered  three  several 
statements  of  the  account  to  the  complainant,  and  in  each 
instance  credited  the  net  value  of  the  draft  as  a  payment 
thereon,  and,  so  treating  it,  drQw  down  a  balance  of  which, 
and  of  which  only,  they  demanded  payment;  and  this  bal- 
ance was  afterwards  fully  paid  by  the  complainant.  (4.) 
On  January  2,  1888,  an  account'  for  $137.98  was  presented 
by  the  complainant  to  the  defendants,  and  accompanied  by  a 
request  to  "please  remit,"  which  could  have  been  accounted 
for  only  on  the  assumption  that  the  mortgage  debt  had  been 
fully  paid,  especially  as  theretofore  accounts  of  this  char- 
acter had  been  credited  on  that  debt;  and  this  account  was 
received  by  defendants,  and  though  not  paid,  no  objection 
was  ever  made  to  it,  or  to  its  request  for  remittance.     (5.) 
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And  finally,  the  fact  that  the  net  value  of  the  draft  in  con- 
troversy was  credited  on  the  books  of  defendants  as  a  pay- 
ment on  the  mortgage  debt,  as  of  its  date. 

We  can  not  escape  the  conclusion  to  which  these  facts 
drive  us,  that  the  draft  was  taken  by  the  defendants  as  an 
absolute  payment  on  the  mortgage  debt,  and  io  that  extent 
released  the  Dunham  Lumber  Company  and  its  property 
from  the  debt,  and  the  lien  by  which  it  was  secured.  It  is 
admitted  that  the  balance  of  the  original  mortgage  debt, 
after  deducting  the  amount  of  this  draft,  had  been  fully 
paid.  This  conclusion  may  be  safely  rested  on  the  evidence 
adduced  before  the  register  which  was  not  open  to  any  ten- 
able objection,  and  wholly  without  consideration  of  any 
testimony,  the  relevancy  or  admissibility  of  which  is  even 
questionable.  We,  therefore,  deem  it  unnecessary  to  go 
into  a  consideration  of  the  objections  and  exceptions  filed 
to  the  register's  report,  and  passed  on,  expressly  or  impliedly, 
by  the  chancellor  in  the  final  decree. 

The  decree  of  the  chancellor  confirming  the  results 
reached  by  the  register,  holding  the  mortgage  debt  to  have 
been  fully  paid  and  discharged,  so  far  as  the  complainant  or 
its  property  was  liable  therefor,  cancelling  the  mortgage, 
and  perpetually  enjoining  the  suit  at  law  and  sale  under  the 
power,  is  free  from  error,  and  is  in  all  things  affirmed. 


Robertson  v.  Durcten* 

88  447;  Ejectm<mt  by  Purchaser  at  Sheriff'^s   Sale^  against    Wife 

as  Grantee  of  Execution  Debtor. 

1.  Unrecorded  deed;  statutory  protection  to  judgment  creditors  and 
purc^aaera— A  J  against  a  judgment  creditor,  becoming  the  purchaser 
at  his  own  sale,  under  execution  against  two  brothers,  of  lands  of  which 
one  of  them  is  in  the  actual  possession,  while  the  legal  title  is  in  the 
other,  an  unrecorded  deed  executed  by  the  latter  to  his  wife  is  inopera- 
tive, and  constructively  fraudulent,  when  no  change  of  possession  is 
shown  (Code,  §§  1810-11);  and  he  is  entitled  to  recover  the  land,  as 
against  the  wife,  although  her  deed  was  recorded  before  the  sale  under 
execution. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon,  John  P.  Hubbard. 
This   action  was  brought  by   Mrs.    Elizabeth    Dnrden, 
Vol.  Lzxziz. 
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against  George  H.  Varner,  Wm.  J.  Robertson  and  Charles 
E.  Robertson,  to  recover  the  possession  of  a  tract  of  land 
containing  fifty  acres ;  and  was  commenced  on  the  4th  De- 
cember, 1888,  though  the  notice  in  ejectment  was  not  served 
on  Yarner  .and  C.  E.  Robertson  until  the  8th  December. 
Mrs.  Chloe  L.  Robertson,  the  wife  of  said  Charles  E.  Rob- 
ertson, was  admitted,  on  her  own  motion,  to  defend  the 
action  ia  her  own  right;  and  she  defended  under  a  convey- 
ance to  her  from  her  said  husband,  which  was  dated  April 
18th,  1887,  and  on  that  day  acknowledged  before  a  justice 
of  the  peace,  but  was  not  filed  >  for  record  until  May  5th, 
1888.  The  plaintiff  had  obtained  a  judgment  in  said  Circuit 
Court,  on  the  16th  June,  1887,  against  said  Wm.  J.  and 
Chas.  E.  Robertson;  and  an  execution  issued  on  this  judg- 
ment on  August  15th,  1888,  former  executions  having  been 
regularly  issued  and  returned,  was  levied  on  the  land;  and 
at  the  sheriff's  sale  under  this  levy,  September  17th,  1888, 
the  plaintiff  became  the  purchaser,  receiving  a  deed  of  that 
date  from  the  sheriff.  On  the  trial,  the  plaintiff  offered  in 
evidehce  a  transcript  of  the  record  of  her  judgment  and 
execution,  and  the  sheriff's  deed;  and  the  court  admitted 
them,  against  the  objection  and  exception  of  the  defendant 
OD  the  ground  of  irrelevancy.  The  defendant  offered  in 
evidence  the  deed  under  which  she  claimed  the  land,  and 
which  recited  as  its  consideration  an  indebtedness  of  $800, 
for  moneys  belonging  to  her  statutory  estate,  which  her 
husband  bad  received  and  used;  and  she  adduced  proof  of 
that  indebtedness,  though  the  consideration  of  the  deed  does 
not  seem  to  have  been  attacked. 

The  land  had  belonged  to  Mrs.  Susan  E.  Robertson,  who 
was  the  mother  of  said  Wm.  J.  and  Chas.  E.  Robertson,  and 
who  died  some  time  during  the  year  1886;  and  her  last  will 
and  testament,  which  was  not  found  for  some  time  after  her 
death,  was  proved  and  admitted  to  probate  on  the  18th 
April,  1887.  By  the  terms  of  the  will,  Mrs.  Robertson 
devised  the  tract  of  land  to  said  Charles  E.,  but  gave  the 
dwelling-house  and  one  acre  of  land  to  said  Wm.  J.  as  a 
home,  so  long  as  he  lived  on  it,  and  when  he  left  it  was 
to  revert  to  Charles  E.  Charles  E.  Robertson  testified,  as  a 
witness  for  his  wife,  that  he  had  the  conveyance  to  her  pre- 
pared, and  executed  it,  on  the  day  of  its  date,  so  soon  as  his 
mother's  will  was  admitted  to  probate,  but  carried  it  home 
with  him,  kept  it  locked  up,  and  never  mentioned  it  to  any 
one  until  it  was  filed  for  record  on  5th  May,  1888 ;  also,  that 
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at  the  time  of  his  mother's  death,  and  prior  thereto,  Wm.  J. 
Robertson  was  in  the  actual  possession  of  the  land,  holding 
under  their  mother,  who  then  lived  with  witness  on  another 
parcel  of  land;  that  Wm.  J.  Bobertson  remained  on  the  land 
until  January  17th,  1888,  "when  he  left  the  place,  and  wit- 
ness, as  agent  of  his  wife,  rented  the  land  to  said  Yamer;" 
and  further  that,  in  November,  1888,  "he  bought  out  said 
Vamer,  and  moved  on  the  place  himself  with  his  family." 

On  these  facts,  the  court  charged  the  jury,  on  request, 
that  they  must  find  for  the  plaintiff,  if  they  believed  the 
evidence.  The  defendant  excepted  to  this  charge,  and  she 
here  assigns  it  as  error. 

MooBE  &  FiNLEY,  for  appellant,  cited  Branson  v.  Brooks^ 
68  Ala.  252;  King  v.  Paulk,  85  Ala.  186;  69  Ala.  510; 
68  Ala.  383;  65  Ala.  259. 

Graves  &  Blakey,  contra,  cited  Wood  v.  Lake^  62  Ala. 
489;  King  v.  Paulk,  85  Ala.  186;  s.  c,  86  Ala.  332;  Mc- 
Carthy V.  Nicrosi,  72  Ala.  332;  Elsberry  v.  Boykin, 
65  Ala.  336. 

STONE,  C.  J.^When  Mrs.  Durden  recovered  her  judg- 
ment against  William  J.  Bobertson  and  Charles  E.  Bobert- 
son, June  16,  1887,  Wm.  J.  was  in  possession  of  the  land  in 
controversy.  It  was  not  shown  that  Charles  E.  ever  was  in 
possession,  or  that  any  actual  control  over  the  land  had  been 
asserted  for  or  in  the  name  of  Mrs.  Chloe  E.  Bobertson, 
until  the  lease  to  Vamer  was  executed,  January  17,  1888 — 
seven  months  after  Mrs.  Durden's  judgment  was  recovered. 
There  is  nothing  decided  in  the  case  of  Brunson  v.  Brooks, 
68  Ala.  248,  which  can  benefit  Mrs.  Chloe  Bobertson  in  this 
suit. 

The  appellant,  Mrs.  Chloe  L.  Bobertson,  derived  all  the 
title  she  has  to  the  lands  in  controversy  under  the  deed  of 
her  husband,  Charles  E.,  dated  April  18,  1887.  It  is  not, 
and  can  not  be  denied,  that  Chas.  E.  had  become  the  owner 
of  the  land  under  the  will  of  his  mother.  Being  its  owner, 
the  land  was  liable  to  Mrs.  Durden's  judgment,  unless  the 
title  had  passed  out  of  him  before  her  lien  attached.  The 
deed  of  appellant  not  being  recorded,  nor  filed  for  record, 
until  May  5,  1888,  was  inoperative,  and  constructively 
fraudulent  as  against  Mrs.  Durden^s  judgment,  recovered 
more  than  ten  months  before. —  Wood  v.  Lake^  62  Ala.  489; 

Vol.  lxxziz. 
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Watt  V.  Parsons^  73  Ala.  202;  Tuttoiler  v,  Montgomery, 
lb.  263. 
Affirmed. 


Claflin  &  Co.  v.  Behr's  Adm^r. 

Insolvent  Estate;  Contest  among  Creditors. 

1.  Partnership  and  individual  creditors, — On  the  settlement  of  the 
insolvent  estate  of  a  deceased  partner,  partnership  creditors  are  not 
entitled  to  share  with  the  individual  creaitors,  when  there  is  a  joint 
fund  to  which  they  may  resort,  and  especially  when  they  have  already 
received  a  dividend  out  of  that  fund,  although  it  may  not  be  sufficient 
to  pay  them  in  full. 

2.  Same. — A  promissory  note,  or  bill  of  exchange,  drawn  or  indorsed 
by  the  individual  partners  in  favor  of  the  partnership,  and  used  in 
raising  money  for  partnership  purposes,  is  the  individual  debt  of  each 
partner,  as  well  as  of  the  partnership ;  and  the  holder  is  entitled  to 
share  in  the  assets  of  the  deceased  partner's  insolvent  estate,  although 
he  has  received  a  dividend  from  the  partnership  fund. 

Appeal  from  the  Probate  Court  of  Montgomery. 

Heard  before  the  Hon.  F.  C.  Bandolph. 

In  the  matter  of  the  final  settlement  and  distribution  of 
the  assets  of  the  insolvent  estate  of  Sam.  Behr,  deceased,  by 
H.  C.  Tompkins  as  administrator.  Said  S.  Behr  died  on  the 
6th  January,  1888,  and  his  estate  was  regularly  declared  in- 
solvent on  the  30th  July,  1888.  At  the  time  of  his  death, 
said  Behr  was  engaged  in  business  in  Montgomery  with  his 
brother,  Abe  Behr,  and  had  been  so  engaged  for  several 
years,  under  the  firm  name  of  S.  Behr  &  Brother.  Soon 
after  the  death  of  S.  Behr,  the  surviving  partner  executed  a 
deed  of  assignment  to  C.  F.  Moritz,  conveying  to  him  all  the 
partnership  assets,  for  the  benefit  of  the  partnership  credit- 
ors. The  First  National  Bank  of  Montgomery,  H.  B. 
Claflin  &  Co.,  merchants  doing  business  in  New  York,  and 
several  others,  duly  filed  their  claims  with  the  assignee;  and 
it  was  admitted  that  the  assignee  had  paid  them  thirty  per 
cent,  on  their  respective  claims,  and  had  a  fund  which  would 
pay  them  about  ten  per  cent  more.  They  also  filed  their 
debts  as  claims  against  the  insolvent  estate  of  S.  Behr,  for 
the  balance  due  each,  claiming  the  right  to  share  in  the 
assets  equally  with  the  individual  creditors  who  had  filed 
and  proved  their  claims.     It  was  admitted  that  Abe   Behr, 
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the  surviving  partner,  was  also  insolvent.  The  conrt  allowed 
the  claim  of  the  ,First  National  Bank,  on  the  ground  that  it 
was  both  an  individual  and  a  partnership  debt,  but  refused 
to  allow  the  claims  of  the  other  partnership  creditors,  until 
after  the  individual  creditors  were  paid  in  full.  The  claim 
of  the  bank  was  for  a  balance  of  about  $3,900,  due  on  a 
promissory  note  and  a  bill  of  exchange,  drawn  or  indorsed 
by  the  partners  individually,  in  favor  of  the  partnership,  and 
used  in  raising  money  for  partnership  purposes.  The  part- 
nership creditors  excepted  to  the  disallowance  of  their 
respective  claims,  and  also  to  the  allowance  of  the  claim  in 
favor  of  the  bank;  and  they  here  assign  these  rulings  as 
error.  The  individual  creditors  did  not  except  to  the 
allowance  of  the  claim  in  favor  of  the  bank,  nor  did  they 
join  in  the  assignment  of  error  in  reference  to  it 

Watts  &  Son,  for  appellant. 

Tompkins  &  Tboy,  contra, 

SOMERVILLE,  J.— 1.  It  is  the  settled  doctrine  in 
this  State,  too  long  and  often  declared  to  be  now  disturbed, 
that  partnership  creditors  are  not  entitled  to  share  pari 
passu  with  the  separate  creditors  in  the  estate  of  a. deceased 
partner,  when  it  is  insufficient  to  pay  the  separate  debts,  and 
the  surviving  partner,  or  other  trustee  of  the  partnership 
assets,  though  insolvent,  has  a  joint  fund  in  his  handa 
Especially  is  this  true  when  a  creditor  has  already  shared 
in  a  distribution  of  a  dividend  from  the  partnership  fund,  as 
in  this  case.  This  rule  has  been  uniformly  followed  in 
both  the  Chancery  and  Probate  Courts  of  this  State,  being  a 
recognized  and  established  rule  of  practice.  And  there  is 
nothing  in  the  provisions  of  our  statutes,  making  partnership 
debts  several  as  well  as  joint,  which  operates  to  change  or 
modify  this  equitable  rule.  The  following  authorities  are 
conclusive  on  these  questions,  and  we  are  satisfied  with  the 
principles  announced  in  them. — Smith  v,  Mallory,  24  Ala. 
628 ;  Bridges  &  Co.  v,  McCullough,  27  Ala.  661 ;  Van  Wagner 
V.  Chapman,  29  Ala.  172;   Evans  v.    Winston^  74  Ala.  349. 

The  Probate  Court  properly  decreed  that  the  appellants 
were  not  entitled  to  share  in  the  assets  in  the  hands  of 
Samuel  Behr's  administrator,  until  the  individual  creditors 
had  been  paid  in  full. 

2.  The  paper  held  by  the  First  National  Bank  was  a 
Vol.  lzzxix. 
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claim  alike  against  the  partnership  of  S.  Behr  &  Bro.,  as 
well  as  against  S.  Behr  individually — the  names  of  each 
being  on  the  paper,  and  aiding  to  give  credit  to  it  in  the 
hands  of  the  holder.  It  could,  therefore^  be  proved  as  a 
lawful  demand  against  the  individual  estate  of  S.  Behr,  as 
well  as  against  the  partnership  of  S.  Behr  &  Bro. — Wilder 
V.  Keeler,  3  Paige,  167;  23  Amer.  Dec.  781;  s.  c,  3  N.  T. 
Ch.  Rep.  101. 

We  discover  no  error  in  any  of  the  rulings  of  the  Probate 
Court,  and  its  judgment  is  affirmed. 


Liake-sicle  Land  Co.  v.  Dromgoole. 

Action  on  Promissory  Note,  by  Transferree  against  Maker. 

1.  Who  is  proper  party  plaintiff;  averment  of  transfer  of  note, — An  " 
action  on  a  promissory  note,  payable  at  a  bank  or  banking-house,  must 
be  brought  in  the  name  of  the  person  having  the  legal  title  (Code,  . 
§  2594) ;  and  where  the  complaint  alleges  that  the  note  is  so  payable,  hfi     ssj 

an  averment  that  it  was  ** duly  transferred"  to  plaintiff  by  the  payee,  ' 

does  not  show  that  he  has  the  legal  title  by  indorsement. 

2.  Plea  denying  plaintiff's  ownership  of  note  sued  on, — In  an  action  by 
the  transferree  of  a  promissory  note,  a  plea  denying  His  legal  own- 
ership of  the  note  is  not  demurrable,  for  the  want  of  an  averment  that 
the  note  is  payable  at  a  bank  or  banking-house,  when  that  fact  is  alleged 
in  the  complaint. 

3.  Demurrer;  specification  of  causes, — On  demurrer  to  a  pleading 
(Code,  §2690),  the  court  can  not  consider  any  defect  or  objection  which 
is  not  "distinctly  stated  in  the  demurrer." 

4.  Indorsement  of  note  in  blank, — ^The  indorsement  of  a  promissory 
note  in  blank  confers  on  the  indorsee,  or  any  subsequent  holder  and 
owner,  the  right  to  fill  up  the  blank  by  inserting  his  own  name ;  and  it 
is  not  necessary  that  this  shall  be  done  before  the  note  goes  to  the  jury, 
his  possession  and  production  of  it  being  prima  facie  evidence  of  his 
ownership  and  right  to  recover. 

6.  Statute  of  frauds;  contract  for  sale  of  interest  in  lands. — ^The  owner 
of  a  tract  of  land  proposing  to  sell  undivided  interests  therein  to  several 
purchasers,  with  a  view  to  the  formation  of  a  private  corporation,  or 
loint-stock  company,  the  land  being  the  capital  stock,  and  the  sale  of 
lots  at  a  profit  l)eing  contemplated ;  a  writing  signed  by  the  several  pur- 
chasers, in  these  words :  ''We  agree  to  buy  an  interest  in  the  land  de- 
scribed below,  and  to  pay  $125  per  acre  for  the  number  of  acres 
set  opposite  to  our  names;  payments  to  be  made,"  partly  in  cash,  and 
notes  given  for  the  residue,  payable  at  six,  twelve  and  eighteen 
months ; — this  shows  a  sufficient  compliance  with  the  statute  of  frauds 
(Code,  §  1732,  subd.  6),  as  against  a  purchaser  who  signed  his  name, 
with  the  number  of  acres  subscribed  for,  made  the  cash  payment,  and 
gave  his  notes  for  the  deferred  payments ;  and  the  statute  is  not  avail- 
able as  a  defense  to  an  action  on  one  of  the  notes,  which  purports  to  be 
given  for  value  received,  bat  does  not  state  the  consideration. 
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6.  Parol  agreement  *  varying  writing, — In  an  action  on  a  promissory 
note,  which  is  payable  on  its  face  absolutely  and  unconditionally,  parol 
evidence  can  not  be  received  of  an  agreement,  prior  or  contemporaneous, 
that  it  should  be  paid  or  discharged  in  a  particular  way,  so  long  as  that 
agreement  is  executory ;  but,  if  the  agreement  has  been  performed,  such 
performance  is  a  full  defense. 

7.  Misrepresentations  as  matter  of  opinion,  or  constituting  fraud, — ^In 
an  action  against  the  maker  of  a  promissory  note,  given  on  his  purchase 
of  an  interest  in  a  tract  of  land,  which  the  owner  and  several  purchasers 
proposed  to  sell  out  in  lots  at  a  profit,  after  having  formed  a  corporation 
with  the  land  as  capital  stock ;  a  plea  averring  that  the  owner  of  the 
land,  who  was  the  payee  of  the  note,  solicited  the  defendant  to  pur- 
chase an  interest,  and,  as  an  inducement,  represented  and  agreed  that 
he  would  sell  off  land  or  stock  at  a  profit  enough  to  pay  the  notes  given 
for  the  deferred  payments,  and  that  payment  of  the  notes  should  not  be 
called  for  except  by  an  application  of  the  profits,  is  not  supported  bv 
proof  that  the  payee  stated,  during  the  negotiations,  that  he  would  sell 
land  or  stock  enough  to  pay  the  notes  before  they  became  due ;  this 
being  the  mere  expression  of  an  opinion,  or  expectation,  and  not  con- 
stituting a  fraud. 

Appeal  from  the  City  Court  of  Birmingham. 
Tried  before  the  Hon.  H.  A.  Sharpe. 

CuMMiNO  &  HiBBABD,  for  appellant. 

J.  J.  Altman,  contra. 

CLOPTON,   J. — This  case   having  been  heard  and  de- 
termined by  the  City   Court  without  the  intervention  of  a  • 
jury,  the  appeal   brings  for   revision   the  conclusions   and 
judgment  of  the  court  on  the  evidence,  as  well  as  the  ques- 
tions of  law  involved. 

The  action  is  brought  by  appellant,  as  a  corporation,  and 
is  founded  on  two  notes,  which  the  complaint  avers  are  pay- 
able to  the  order  of  F.  W.  Miller,  at  the  JeflPerson  County 
Savings  Bank,  by  whom  they  were  "duly  tremsferred"  to 
plaintiff.  Section  2594  of  Code  of  1886  requires,  that  suits 
upon  bills  of  exchange,  and  promissory  notes  payable  at  a 
bank,  or  banking-house,  or  at  a  designated  place  of  pay- 
ment, must  be  instituted  in  the  name  of  the  person  having 
the  legal  title.  It'  may  be  conceded  that  the  complaint  was 
subject  to  demurrer,  on  the  ground,  that  the  averment  as  to 
the  transfer  of  the  notes  does  not  necessarily  imply  a  transfer 
in  writing,  which  is  essential. — Ragland  v.  Wood^  71  Ala. 
145.  This,  however,  was  not  assigned  as  a  cause  of  demur- 
rer. Defendant  raised  the  question  as  to  the  right  of 
plaintiff  to  institute  the  suit  in  its  own  name,  by  plea,  averring 
that  plaintiff  was  not,  at  the  commencement  of  the  suit,  the 
Vol.  lzxxiz. 
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legal  owner  of  the  notes.  Plaintiff  demurred  to  the  plea, 
the  only  gronnd  of  demurrer  assigned  being,  that  it  does 
not  set  out  that  the  notes  are  payable  at  a  bank,  or  banking- 
house,  or  designated  place.  As  this  appears  on  the  face  of 
the  complaint,  such  averment  in  the  plea  is  not  essentiaL 
The  court  was  prohibited  from  considering  any  other  objec- 
tions to  which  the  plea  may  be  subject;  and  not  being  sub- 
ject to  the  objection  specifically  stated,  the  demurrer  was 
properly  overruled. — Eads  v.  Murphy,  52  Ala.  520. 

It  appears  that  the  notes  were  indorsed  in  blank  by 
Miller,  the  payee,  and  pledged  to  the  Birmingham  National 
Bank,  as  collateral  security  for  money  loaned  him.  The 
bank  having  been  paid.  Miller  caused  the  notes  to  be  trans- 
ferred and  delivered,  so  indorsed  in  blank,  to  plaintiff.  The 
blank  indorsement  conferred  on  plaintiff,  being,  a  bona  fide 
holder,  the  right  to  fill  it  up  by  inserting  its  own  name. 
Whether  it  should  be  filled  up  before  judgment,  the  author- 
ities do  not  accord.  In  this  State,  the  rule  may  be  regarded 
as  settled.  It  was  held,  more  than  forty  years  ago,  that  a 
blank  indorsement  vests  the  note  in  the  holder,  if  the  owner, 
as  completely  as  can  be  done  by  any  other  mode ;  and  that 
it  is  unnecessary  for  the  indorsement  to  be  filled  up  before 
the  note  goes  to  the  jury. — Riggs  v.  Andrews,  8  Ala.  628 ; 
Sawyer  v.  Patterson,  11  Ala.  523.  There  has  been  no  de- 
()arture  from  this  ruling.  Filling  up  the  indorsement  is 
regarded  as  merely  formal,  and  bringing  suit  on  the  note 
manifests  the  intention  of  the  plaintiff  to  treat  the  indorse- 
ment in  blank  as  a  transfer  of  the  note  to  him  by  the  in- 
dorsee— 2  Dan.  on  Neg.  Instr.  §  1195.  Plaintiff's  posses- 
sion and  production  of  the  note,  so  indorsed,  was  prima 
facie  evidence  of  ownership,  and,  in  the  absence  of  rebutting 
proof,  showed  the  right  to  maintain  the  action  in  its  own 
name. 

By  the  second,  third  and  fourth  pleas,  defendant  set  up 
the  statute  of  frauds,  failure  of  consideration,  and  an  offer  to 
set  off  damages  alleged  to  have  been  sustained  by  the  breach 
of  a  contract  between  Miller  and  defendant.  The  uncontra- 
dicted evidence  establishes  the  following  facts:  Miller,  being 
the  owner  of  four  hundred  acres  of  land,  proposed  to  sell 
certain  undivided  interests  to  a  number  of  persons,  who 
should  form  a  company,  and  become  incorporated.  De- 
fendant and  several  other  persons  purchased  each  a  one-fifth 
interest  The  record  contains  a  copy  of  an  instrument  in 
writing,  dated   March   1st,  1887,  of  the   following  tenor: 
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"To  whom  it  may  concern,  be  it  known,  we  agree  to  buy  an 
interest  in  four  hundred  acres  of  land  described  below,''  the 
subdivisions  and  numbers  of  the  sections,  township  and 
range  being  here  named,  "and  agree  to  pay  one  hundred 
and  twenty-five  dollars  per  acre  for  tlie  number  of  acres  set 
opposite  our  names.  Payments  to  be  made,  to- wit:  two- 
fifths,  cash;  balance  in  three  equal  payments,  six,  twelve, 
and  eighteen  months  from  date."  This  instrument  was 
signed  by  defendant  and  the  other  purchasers,  the  number 
of  acres  purchased  by  each,  the  amount  of  the  cash  pay- 
ment, and  the  aggregate  amount  for  which  notes  were  to  be 
given,  being  set  opposite  the  name  of  each.  The  notes  on 
which  the  action  is  founded  were  given  for  the  deferred 
payment  at  six  months,  and  bear  the  same  date  as  the  agree- 
ment The  company  was  formed  and  incorporated  under 
the  name  of  "The  Lake-side  Land  Company,"  being  the 
plaintiff.  Miller  conveyed  the  lands  to  the  corporation,  as 
it  was  understood  and  agreed  he  should  do.  A  short  time 
afterwards,  it  was  discovered  that  the  lands  were  incumbered 
by  two  mortgages  made  by  Miller.  An  arrangement  was 
thereupon  made  between  plaintiff  and  Miller,  by  which  he  * 
transferred  and  delivered  to  plaintiff  all  the  notes  given  by 
the  purchasers  of  the  land,  who  were  the  stockholders  in  the 
corporation,  which  had  not  been  collected  by  the  bank;  and 
plaintiff  agreed,  in  consideration  thereof,  to  assume  the  pay- 
ment of  the  mortgages,  and  to  release  Miller  from  all 
liability  to  the  company  arising  out  of  the  sale  of  the  lands 
to  the  stockholders,  and  also  from  the  mortgages.  Shortly 
thereafter,  the  notes  payable  twelve  and  eighteen  months 
were,  by  direction  of  the  board  of  directors,  surrendered  to 
the  makers,  defendant  receiving  and  receipting  for  those 
given  by  him.  The  notes  payable  at  six  months  were  re- 
tained by  the  corporation,  and  placed  in  the  hands  of  an 
attorney  for  collection. 

The  requirement  of  the  statute  of  frauds  is,  that  the  con- 
tract of  sale,  or  some  note  or  memorandum  thereof  express- 
ing the  consideration,  must  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  other  person 
thereunto  lawfully  authorized  in  writing. — Code,  §  1732. 
The  form  of  the  writing  is  immaterial:  a  note  or  memoran- 
dum is  a  sufficient  compliance,  if  it  sets  forth  the  essential 
terms  of  the  contract,  with  such  certainty  that  they  may  be 
understood  from  the  writing  itself. — Carter  v.  Shoriery 
57  Ala.  253.     The  contract  of  sale  states  the  property  sold, 

YOIi.  LXZZIX. 
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the  price  at  which  it  was  sold,  and  the  terms  of  sale,  and  is 
signed  by  defendant;  and  in  connection  with  the  notes  for 
the  deferred  payments,  contemporaneously  executed,  takes 
the  contract  out  of  the  operation  of  the  statute  of  frauds. 
It  is  also  evident,  that  the  notes  are  supported  by  a  valid 
and  valuable  consideration. 

The  fourth  plea,  after  setting  out  the  facts  of  the  purchase 
and  formation  of  the  company,  avers  that  Miller  solicited 
defendant  to  become  a  purchaser  of  an  imdivided  one- 
fortieth  interest,  and,  as  an  inducement  to  make  the  pur- 
chase, undertook  and  agreed  with  defendant  that  he  would 
sell  enough  of  the  land  or  stock  of  the  company  at  such 
profit  as  would  be  sufficient  to  pay  oflP  the  notes  of  defendant, 
as  they  matured,  and  that  he  should  not  be  called  on  for 
payment  of  the  notes  in  any  other  manner  than  by  the  appli- 
cation of  such  profits;  and  that  Miller  failed  to  perform  the 
agreement,  whereby  defendant  has  sustained  damages,  which 
he  offers  to  set  off. 

The  real  defense  set  up  is,  a  prior  or  contemporaneous 
agreement  that  the  notes  should  be  paid  from  the  profits  to 
be  realized  from  sales  of  land  or  stock — from  particular 
funds,  or  particular  sources — and  that  defendant  should  not 
be  required  to  pay  them  personally;  a  collateral  undertaking, 
the  breach  of  which  is  relied  on  as  a  bar  to  a  recovery  on 
the  notes.  If  land  or  stock  had  been  sold  at  profits  sufficient 
to  pay  the  notes,  -and  the  collateral  agreement  had  been 
executed,  this  would  have  constituted  a  full  defense  to  the 
action.  The  notes  are  absolute  and  unconditional  obliga- 
tions to  pay  money  on  the  day  specified.  The  effect  of  the 
undertaking  and  agreement  set  forth'  in  the  plea  is  to  make 
the  payment  of  the  notes  conditional  on  the  happening  of  a 
future  and  uncertain  event.  The  stipulation,  being  verbal, 
and  previous  and  contemporaneous,  is  presumed  to  be 
merged  in  the  written  contract.  Oral  evidence  is  inadmis- 
sible, as  between  the  parties,  to  add  to,  alter  or  contradict  the 
writing;  especially  when  the  stipulation  is  a  material  term 
of  a  contract  of  sale  erf  land,  which  the  statute  requires  to 
be  in  writing.  The  collateral  engagement,  not  having  been 
executed,  is  no  defense  to  the  action. — McNair  v.  Cooper^ 
4  Ala.  660. 

Moreover,  the  evidence  introduced  by  defendant  in  support 
of  the  plea,  fails  to  establish  an  undertaking  and  agreement 
such  as  is  set  forth  therein.  The  entire  evidence  is,  that 
Miller  said  to  defendant,  during   the  negotiations  for  the 


Digitized  by  CjOOQ IC 


510  SITPBEME  OOUKT  [Nov.  Term, 

[Western  Union  Telegraph  Co.  v.  Henderson.] 

sale,  that  he  would  sell  enough  land  or  stock  to  pay  his  notes 
before  they  became  due.  There  is  no  evidence  tending  to 
show  a  stipulation  that  the  notes  should  be  paid  from  the 
profits,  and  that  the  defendant  should  not  be  called  on  to 
pay  them  in  any  other  manner.  The  statement,  as  proved, 
is  the  mere  expression  of  an  opinion,  or  expectation.  The 
defense  is  not  based  on  the  claim,  that  Miller  knew  tiiat  the 
expectation  could  not  be  realized,  or  that  defendant  was 
thereby  induced  to  make  the  purchase,  or  was  misled.  So 
far  as  appears,  he  had  equal  knowledge  and  opportunity  to 
judge  of  the  feasibility  of  selling  land  or  stock  at  such 
profit— ^os/  V,  Worthingion,  7  So.  Eep.  189;  88  Ala.  537. 

Our  conclusion  on  the  evidence  is,  that  plaintiflP  is  entitled 
to  recover.  The  notes  contain  a  waiver  of  exemptions. 
The  result  is,  the  judgment  of  the  City  Court  is  reversed, 
and  judgment  is  rendered  against  defendant  for  the  sum  of 
$812.20;  and  against  this  judgment,  and  the  execution 
to  be  issued  thereon,  there  is  no  exemption  of  personal 
property. 

Beversed  and  rendered. 
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AcHaii  for  Damages  against  Telegraph  Company, 

1.    Commencement  of  suit,  as  presentation  of  claim. — The  commence- 
ment of  a  suit  against  a  telegraph  company,  and  the  service  of  process 
;  39  51Q  "within  sixty  days  after  sending  the  message,"  dispense  with  the 

142  202  necessity  of  presenting  tlie  claim  within  that  period,  as  required  by 

1^  311  one  of  the  conditions  annexed  to  the  printed  blank,  and  are  tne  eqaiv- 

le^Sol  alent  of  presentment. 

'--  _SL,  2.     ** Free-delivery  limits;**  burden  of  proof  as  to  residence  within  or 

1 144  622'  beyond. — ^The  printed  blanks  of  the  telegraph  company,  on  which  mes- 

'  sages  are  required  to  be  written,  expressly  declaring  that  messa^s 

"will  be  delivered  free  within  the  free-delivery  limits,  but  a  special 
charge  will  be  made  for  delivery  at  a  greater  distance ;"  it  will  be  pre- 
sumed that  the  sender  of  a  message  knows  whether  the  person  to  whom 
it  is  sent  resides  within  or  beyond  those  limits,  and  that  he  will  make 
provision  for  delivery  by  informing  the  operator  of  the  facts ;  and  when 
it  appears  that  he  knew  the  limits  of  tne  free-delivery ,  but  made  no 
offer  to  pay  a  special  charge  for  delivery,  the  onus  is  on  him  to  prove 
residence  within  the  limits. 

3.  Measure  of  damages;  mental  anxiety. — The  message  sent  by 
plaintiff  to  a  physician  at  or  near  a  telegraph  station  about  five  miles 
distant,  *' Come  first  train  to  see  my  wife,  very  low,**  not  having  been  de* 
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livered  for  about  twenty- four  hours  after  it  was  sent;  and  it  being 
shown  that  plaintiff's  wife  died  a  few  hours  after  the  arrival  of  the 
physician ;  the  words  of  the  dispatch  naturally  suggest  the  necessity  of 
speedy  delivery,  if  within  free-delivery  limits,  and  make  plaintiff's 
mental  anxiety  an  element  of  recoverable  damages  for  delay  in  the 
delivery. 

4.  SUpulations  as  to  non-repeated  messages. ^Where  the  cause  of  action 
is  undue  delay  in  the  delivery  of  a  message,  which  was  i^ceived 
promptly  at  the  terminal  office,  was  understood,  and  correctly  copied, 
but  was  not  delivered  until  after  the  expiration  of  twenty-four  hours, 
printed  conditions  on  the  blank,  as  to  non-repeated  messages,  have  no 
application  to  the  case. 

5.  Evidence  as  to  business  and  pecuniary  condition  of  defendant  cor- 
poration.— In  an  action  against  a  telegraph  company,  for  undue  delay 
in  the  delivery  of  a  message,  which  was  sent  from  one  office  to  another 
in  the  countTy  only  a  few  miles  distant,  the  defendant  can  not  be 
allowed  to  prove  that  its  business  and  emoluments  at  the  terminal 
office  were  not  sufficient  to  justify  the  employment  of  a  messenger  boy 
to  deliver  messages ;  nor  can  the  plaintiff  be  allowed  to  prove  that  the 
defendant  is  a  wealthy  corporation. 

6.  Evidence  as  to  j)hysician*s  custom  in  answering  summons, — Plaint- 
iff's message,  delay  in  the  delivery  of  which  is  the  cause  of  action,  hav- 
ing been  aadressea  to  a  physician  at  or  near  the  terminal  office,  five  or 
six  miles  distant,  the  defendant  can  not  be  allowed  to  prove  that  it  was 
not  the  custom  or  habit  of  the  physician  to  answer  professional  calls  at 
a  distance,  without  pre-pay ment  of  his  charges,  or  guaranty  of  pay- 
ment ;  though,  if  it  were  shown  that  the  physician  would  not  have 
answered  the  call,  if  the  message  had  been  delivered  promptly,  this 
might  show  that  plaintiff  sustained  no  injury  from  the  delay. 

7.  Expressions  of  pain,  suffering,  <fec.,  as  evidence, — The  natural 
utterances  and  expressions  indicative  of  pain,  suffering,  pleasure,  dis- 
pleasure, <&c. ,  are  competent  and  original  evidence  of  the  physical  or 
mental  state  indicated  by  them,  whenever  that  state  is  a  pertinent 
inquiry. 

8.  Declaration  of  agent,  as  evidence  against  principal. — ^The  declara- 
tion of  the  defendant's  operator  at  the  terminal  office,  made  to  plaintiff 
the  day  after  the  message  was  sent  and  received,  as  to  his  reason  for 
not  delivering  the  message  as  soon  as  received,  is  not  competent  evi- 
dence against  the  telegraph  company. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  Louis  Henderson,  a  freed- 
man,  against  the  Western  Union  Telegraph  Company,  a 
foreign  corporation  doing  business  in  Alabama,  to  recover 
damages  for  the  non-delivery  of  a  telegraphic  message 
within  a  reasonable  time ;  and  was  commenced  on  the  12th 
August,  1887.  The  message  was  sent  from  St.  Elmo,  a 
small  station  on  the  railroad,  addressed  to  Dr.  Rohmer,  who 
was  plaintiffs  family  physician,  at  or  near  Grand  Bay, 
another  station  about  five  miles  distant;  and  was  a  summons 
to  visit  plaintiffs  wife,  who  was  said  to  be  "very  low." 
It  was  not  written  by  plaintiff,  but  was  stated  by  him 
verbally  to  the  telegraph  operator  at  St.  Elmo,  who  wrote  it 
out  on  one  of  the  defendant's  printed  blanks,  and  at  once 
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forwarded  it  to  Grand  Bay,. where  it  was  duly  received 
The  message  was  sent  about  noon  on  the  26th  June,  and 
was  not  delivered  to  Dr.  Bohmer  until  9  or  10  o'clock,  or 
later,  the  next  day.  The  printedf  blank  on  which  the  mes- 
sage was  sent,  contained  conditions  and  stipulations,  some 
of  which  were  pleaded  in  defense  of  the  suit;  but  it  is  un- 
necessary to  state  them  at  length,  since  the  material  facts 
are  set  out  in  the  opinion  of  the  court.  On  the  morning  of 
June  27th,  the  plaintiff  procured  a  horse  and  buggy,  and 
went  to  Grand  Bay  for  Dr.  Bohmer,  who  returned  with  him, 
and  prescribed  for  his  wife;  but  she  was  suffering  from 
peritonitis,  and  died  a  few  hours  afterwards.  Plaintiff  testi- 
fied as  a  witness  for  himself  on  the  trial,  and  stated  that,  on 
reaching  Grand  Bay  when  he  went  for  Dr.  Bohmer,  he  went 
to  the  railroad  station,  and  asked  the  telegraph  operator  if 
he  had  not  received  the  dispatch  to  Dr.  Bohmer  on  the  day 
before ;  and  that  on  the  operator  acknowledging  the  receipt, 
and  being  asked  why  he  had  not  delivered  it  to  Dr.  Bohmer, 
he  answered,  '^because  he  had  no  time,  it  being  nearly  time 
for  the  train."  To  the  admission  of  this  evidence  the  de- 
fendant objected  and  excepted.  During  plaintiff's  further 
examination,  he  was  asked  the  following  que^stions,  and 
answered  as  stated:  Q,  "Was  your  wife  apparently  suffer- 
ing any  pain,  or  not?  was  she,  or  not,  complaining  of  having 
pain,  or  being  in  agony?"  A.  "Yes;  on  that  Sunday  morn- 
ing she  was."  Q.  "Is  your  wife  now  living  or  defiwi  ?"  A. 
"She  died  on  the  27th  June,  1887,  about  half  past  six 
o'clock."  Q,  "Did  she,  or  not,  steadily  grow  worse,  from 
the  time  you  sent  the  telegram  until  her  death  ?"  A.  "After 
the  doctor  got  there,  she  got  easier,  and  I  thought  she  was 
getting  better  all  the  time  until  she  died.  Up  to  the  time 
the  doctor  arrived,  she  was  getting  worse  every  minute." 
To  each  of  these  questions  and  answers  the  defendant 
objected  and  excepted.  Several  other  exceptions  were  re- 
served to  rulings  on  evidence,  but  they  require  no  special 
notice.  It  was  shown,  also,  that  the  telegraph  operators  at 
St.  Elmo  and  Grand  Bay  were  in  the  employment,  not  of  the 
defendant,  but  of  the  L.  &  N.  Bailroad  Company;  but  that 
they  were  required  by  their  contract  with  the  railroeul  com- 
pany to  attend  to  the  defendant's  business  at  their  respective 
stations. 

The  defendant  requested  numerous  charges  in  writing,  and 
among  them  the  following:  **(9.)  A  rule  or  regulation 
requiring*  extra  compensation  for  delivery  of  a  message  be- 
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yond  the  limit  of  a  half-mile,  is  a  reasonable  rule,  which  the 
defendant  heul  a  right  to  demand  that  the  plaintiff  should 
comply  with;  and  if  the  plaintiff  failed  to  comply  with  such 
reasonable  rule  and  regulation,  the  defendant  was  not  bound 
to  deliver  said  message  to  the  person  to  whom  it  was  sent, 
beyond  said  half-mile  limit."  The  court  refused  each  of  the 
charges  requested,  and  the  defendant  excepted  to  their 
refusal. 

The  assignments  of  error  are  29  in  number,  and  embrace 
all  the  rulings  of  the  court  on  the  pleadings  and  evidence, 
and  in  the  matter  of  charges  given  and  refused. 

Gaylord  B.  Clark,  and  Frank  B.  Clark,  for  appellant 
(1.)  The  condition  requiring  presentation  of  a  claim  for 
damages  within  sixty  days  is  a  reasonable  one,  and  the  in- 
stitution of  a  suit  does  not  show  compliance  with  it.  The 
presentation  is  a  pre-requisite  to  liability,  and  must  precede 
the  institution  of  suit.  It  is  in  the  nature  of  a  condition 
precedent,  like  the  preliminary  proof  of  death  or  loss  in 
insurance  cases. — Insurance  Co.  v,  Felrath,  77  Ala.  194; 
Bates' Digest  of  Fire  Insurance,  512-32;  Wolf  v.  W.  U. 
Tel  Co.,  62  Penn.  Si  83;  Young  v.  Telegraph  Co.,  65  N.  T. 
168;  Telegraph  Co.  v.  McKinney,  8  Amer.  &  Eng.  Corp. 
Cases,  123.  (2.)  Dr.  Bohmer  did  not  live  within  the  "free- 
delivery"  limits  of  the  receiving  station,  and  the  plaintiff  is 
presumed  to  have  known  the  fact ;  yet  he  made  no  effort  to 
secure  prompt  delivery  of  the  message,  by  payment  of  a 
small  extra  charge.  The  onus  was  on  him  to  show  that  Dr. 
Bohmer  lived  within  the  free-delivery  limits.  (3.)  The 
declaration  of  the  agent  at  Grand  Bay,  on  the  day  after  the 
message  was  sent,  was  not  admissible  as  evidence  as  a 
part  of  the  res  gesice,  nor  on  any  other  legal  principle. 
(4.)  The  evidence  as  to  the  condition  of  the  plaintiff's  wife, 
her  suffering  and  complaints,  was  outside  of  any  issue  in  the 
case.  (5.)  The  plaintiff's  mental  pain  and  anguish,  arising 
from  his  wife's  sufferings,  after  the  telegram  was  sent,  was 
not  an  element  of  recoverable  damages. — Tanner  v.  L.  &  N. 
Railroad  Co.,  60  Ala.  621;  Gildersleeve  v.  Telegraph  Co., 
Allen's  Tel.  Cases,  405;  113  Mass.  299;  63  Texas,  27; 
39  Kansas,  93;  Russell  v.  W.  U.  Tel  Co.,  3  Dak  315;  84  Ala. 
487;  7  Amer.  St.  Eep.  535;  42  Wise.  23. 

Greg.  L.  &  H.  T.  Smith,  contra. — (1.)  If  the  defendant 
was  guilty  of  unreasonable  delay  in  the  delivery  of  plaintiff's 
88 
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message,  it  can  not  claim  exemption  from  liability  by  reason 
of  any  conditions  in  the  printed  blank  on  which  the  message 
was  sent. —  W,  U,  Tel,  Co.  v.  Meredith^  8  Amer.  &  Eng. 
Corp.  Cases,  54;  W.  U.  Tel  Co.  v.  Way,  83  Ala.  555;  Rail- 
road Co.  V.  Johnson,  75  Ala.  596;  Allen's  Tel.  Cases,  390; 
Telegraph  Co.  v.  Tyler,  74  111.  168;  14  Fed.  Rep.  710; 
3  Suth.  Damages,  297,  note.  (2.)  The  commencement  of 
the  suit  was  a  sufficient  demand. — Railroad  Co.  v.  Bees, 
82  Ala.  340;  Railway  Co.  v.  Bayliss,  75  Ala.  160;  Hunley 
V.  Shuford,  11  Ala.  203;  Floyd  v.  Clayton,  67  Ala.  265. 
(3.)  It  was  entirely  immaterial  whether  or  not  Dr.  Bohmer 
lived  within  or  beyond  the  free-delivery  limits.  The  plain- 
tiff paid  the  only  charge  demanded  of  him,  and  the  failure 
to  demand  more  was  a  waiver  of  any  extra  charge. — Leigh 
Bros.  V.  M.  <&  O.  Railroad  Co.,  58  Ala.  174;  L.  &  N.  Rail- 
road Co.  V.  Maguire,  79  Ala.  396 ;  10  Ala.  588.  It  is  com- 
mon knowledge,  moreover,  that  any  extra  charge  for  delivery 
is  always  paid  by  the  receiver  of  the  message.  (4.)  The 
half-mile  limit,  if  material,  is  to  be  measured  by  a  straight 
line  between  the  two  points,  or,  at  most,  by  the  shortest 
accessible  route. — Leigh  v.  Hind,  9  Barn.  &  Cr.  774. 
Measured  by  either  standard.  Dr.  Rohmer  lived  within  a 
half-mile  of  the  station,  though  the  indirect  road  generally 
travelled  may  have  been  longer.  (5)  The  rulings  of  the 
court  as  to  the  measure  of  damages  were  correct — 1  Suth. 
Damages,  10,  156 ;  Cooley  on  Torts,  67-8 ;  5  Amer.  &  Eng. 
Encyc.  Law,  p.  2,  note  2 ;  Logan  v.  Telegraph  Co.,  84  HI.  468 ; 
59  Texas,  542;  66  Texas,  580;  Telegraph  Co.  v.  Boone, 
46  Md.  344;  Shear.  &  Redf.  Negligence,  756;  Telegraph 
Co.  V.  Way,  83  Ala.  555.  (6.)  Whenever  the  bodily  or 
mental  feelings  of  a  person  are  material,  the  usual  expres- 
sions of  such  feelings,  made  at  the  time,  are  original  evi- 
dence.— Wood's  Prac.  Evidence,  417. 

STONE,  C.  J.— St.  Elmo  and  Grand  Bay  are  two  stations 
on  the  line  of  roads  operated  by  the  Louisville  and  Nashville 
Railroad  Company.  They  are  five  miles  apart,  and  are  small 
villages.  Louis  Henderson  resided  near  St  Elmo  station, 
and  Dr.  Rohmer,  his  family  physician,  resided  near  Grand 
Bay  station.  At  noon,  June  26,  1887,  Henderson  procured 
to  be  dispatched  at  St  Elmo,  to  Dr.  Rohmer  at  Grand  Bay, 
a  telegraphic  message  in  the  following  language:  "Come 
first  tarain  to  see  my  wife;  very  low."  This  message  was 
marked  pre-paid,  25  cents.     In  addition,  both  the  sender  and 
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the  telegraphic  operator  testified  that  that  sum  was  prepaid. 
The  operator  testified,  that  Henderson  inquired  what  the 
charge  was,  and,  on  being  informed  it  was  25  cents,  paid  it 
to  him.  The  message,  though  not  repeated,  reached  the 
operator  at  Grand  Bay,  without  mistake,  and  without  delay. 

Dr.  Bohmer  testified,  that  he  received  this  telegram  about 
9  o'clock  A.  M.,  June  27,  the  day  after  its  transmission;  that 
it  was  handed  to  him  at  his  residence,  but  he  did  not  state 
by  whom.  He  testified  further,  that  if  he  had  received  the 
message  on  the  26th,  he  would  have  obeyed  it,  travelling 
either  by  train,  or  by  private  conveyance.  He  reetched  the 
patient  about  noon  on  27th,  and  relieved  the  intensity  of  her 
suffering;  but  she  died  about  six  hours  afterwards.  He  did 
not  know  whether,  if  he  had  reached  her  the  day  before,  her 
life  could  have  been  saved.  Plaintiff  testified,  that  when  the 
telegram  was  sent,  his  wife  was  suffering  acutely,  and  that 
her  suffering  increased  until  the  arrival  of  the  doctor,  when 
he  alleviated  it. 

The  present  action  was  brought  to  recover  damages  for 
the  non-delivery  of  said  telegram  within  a  reasonable  time. 
The  defendant  interposed  five  pleas  in  bar,  but,  at  present, 
we  propose  to  consider  only  those  on  which  issues  of  fact 
were  formed.  These  are  pleas  3  and  4.  A  demurrer  was 
interposed  by  plaintiff  to  each  these  pleas,  3  and  4,  and  the 
demurrers  were  overruled.     There  was  no  error  in  this. 

In  the  printed  caption  of  all  messages  sent  by  the  telegraph 
company,  are  certain  conditions  on  which  the  company  re- 
ceives and  transmits  messages,  and  no  message  is  received 
or  sent,  unless  it  is  written  on  the  company^s  blank,  preceded 
by  the  conditions.  The  message  in  this  case  was  written  on 
the  company^s  blank,  and  was  preceded  by  the  printed  con- 
ditions. One  of  the  conditions  is,  that  "the  company  will 
not  be  liable  for  damages  in  any  case,  where  the  claim  is  not 
presented  in  writing  within  sixty  dayg  after  sending  the 
message."  Plea  No.  3  set  up  this  condition,  and  averred 
that  the  claim  here  sued  on  was  not  presented  to  the  com- 
pany within  sixty  days  after  sending  the  message.  To  this 
plea  plaintiff  filed  a  replication,  averring  that,  in  less  than 
sixty  days  after  the  message  was  sent,  the  present  suit  was 
brought,  a  complaint  filed  setting  forth  the  claim  of  damages 
for  non-delivery  of  the  message,  and  service  of  a  copy  of  the 
complaint  on  the  defendant  corporation — all  within  sixty 
days.  To  this  replication  the  defendant  demurred,  cmd  the 
court  overruled  its  demurrer. 
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There  are  decisions  which  hold,  that  a  suit  setting  forth 
the  ground  of  complaint,  instituted,  and  process  upon  it 
served  within  the  sixty  days,  is  not  a  compliance  witii  this 
regulation.— WoZ/  v,  Wes.  Un.  Tel  Co.,  62  Penn.  St  83; 
Wes.  Un,  Tel.  Co.  v.  McKinney,  8  Amer.  &  Eng.  Corp.  Gas. 
123.  Snch  regulation  is  generally  held  to  be  valid  and 
hmding.—Orinnell  v.  W.  U.  Tel  Co.,  113  Mass.  299; 
Young  v.  Same,  65  N.  Y.  163;  W.  U.  Tel  Co.  v.  Rains, 
63  Tex.  27 ;  Fire  Ins.  Co.  v.  Felrath,  77  Ala  194.  Our  own 
rulings,  on  a  question  not  distinguishable  from  this  in  prin- 
ciple, have  been  different. — E.  T.,  Va.  &  Oa.  R.  R.  Co.  v. 
Bayliss,  74  Ala.  150;  8.  &  N.  R.  R.  Co.  v.  Morris,  65  Ala. 
193;  Same  v.  Bees,  82  Ala.  340.  The  Circuit  Court  did  not 
err  in  overruling  the  demurrer  to  the  replication  to  the  de- 
fendant's third  plea.  The  averments  of  that  replication 
being  unquestionably  true,  as  shown  by  the  record,  that  line 
of  defense  will  receive  no  further  consideration. 

On  the  trial  of  this  cause,  the  real  controversy,  both  in 
fact  and  law,  so  far  as  the  mere  right  of  recovery  was  con- 
cerned, arose  on  the  issue  raised  by  the  4th  plea.  That  plea 
sets  up  as  a  defense  to  the  whole  action,  that  the  defendant 
corporation  had  established  a  limit  within  which  it  undertook 
to  make  free  delivery  of  messages  sent  over  its  wires,  which 
limit  was  a  half-mile,  or  radius  of  a  half-mile  from  its  office, 
at  places  having  the  population  that  Grand  Bay  had;  that  in 
the  said  printed  heading,  which  accompanied,  and  formed 
part  and  condition  of  every  written  message  it  received  for 
transmission,  including  the  one  received  in  this  case,  was  and 
is  the  following  clause:  ''Messages  will  be  delivered  free 
within  the  established  free-delivery  limits  of  the  terminal 
office;  for  delivery  at  a  greater  distance,  a  special  charge 
will  be  made  to  cover  the  cost  of  such  delivery" ;  and  that 
Dr.  Bohmer,  to  whom  said  message  was  sent,  did  not  live 
within  the  said  free-delivery  limits  of  said  office.  The  plea 
then  avers  that  no  consideration  was  paid  or  tendered  by 
plaintiflP  for  the  delivery  beyond  the  free-delivery  limits,  and 
no  notice  was  given  by  the  sender,  nor  did  the  telegraphic 
operator  know,  that  Dr.  Bohmer  was  not  living  within  said 
limits.  This  plea  was  followed  by  much  pleading,  and  many 
rulings  of  the  court.  We  will  not  set  out  the  various  steps 
taken,  but  will  declare  the  rules  by  which  the  relative  duties 
of  the  parties  must  be  determined. 

Telegraphy  is  a  quick-moving  substitute  for  mail  service, 
which,  by  contrast,  has  become  tardy.     Celerity  is  its  boast, 
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and  when  rapid  communication  is  desired,  its  instrumentality 
is  invoked  It  can  not  be  presumed  that  the  operator  at  the 
initial  or  receiving  office  will  know  every  one  to  whom  a 
message  is  proposed  to  be  sent  through  his  office,  or  will 
know  that  such  person  will  be  found  within  the  free-delivery 
limits  of  the  terminal  office.  The  sendee  may  live  just 
without  the  limits,  or  he  may  live  miles  away.  Placing  the 
duty  on  the  sender,  of  ascertaining  whether  the  person  to 
whom  the  message  is  addressed  resides  within  the  free  limits, 
is  a  reasonable  rule.  It  is  reasonable,  because  in  most  cases 
the  sender  will  know  where  the  sendee  resides,  and  can  in- 
form the  operator.  In  the  event  the  sender  does  not  know  the 
residence  or  business  office  of  the  sendee,  it  is  but  reasonable 
to  require  him  to  inform  himself,  or  to  make  provision  for 
delivery  beyond  the  limits,  should  it  be  found  that  the 
residence  is  beyond  them.  This  is  placing  the  duty  where 
it  is  both  reasonable  and  bearable,  instead  of  imposing  an 
into}erable  burden  on  the  operator,  or  company.  The  reasons 
will  suggest  themselves  without  being  stated.  The  rule  is 
reasonable,  and  law  is,  or  should  be,  reasonable. 

When  Henderson  applied  to  have  his  message  sent,  if  Dr. 
Bohmer  lived  more  than  a  half-mile  from  the  terminal 
office,  he  should  have  so  informed  the  operator,  if  hd  knew 
it,  or  could  learn  it;  and  if  he  was  in  doubt  whether  the 
doctor  lived  within  the  limits,  he  should  have  informed  the 
operator,  and  made  provision  for  delivery  beyond  the  limits, 
if  he  desired  and  expected  prompt  delivery.  When  a  mes- 
sage is  handed  in  for  transmission,  the  presumption  must  be, 
and  is,  that  the  sendee  lives  within  the  limits  of  free  de- 
livery, or  that  the  sender  takes  the  risk  of  delivery,  unless 
he  makes  arrangements  for  delivery  at  a  greater  distance. 
And  handing  in  such  message,  without  explanation,  casts  no 
duty  on  the  transmitting  operator,  other  than  to  for- 
ward the  message  accurately,  and  with  proper  diligence. 
And  it  casts  no  duty  on  the  terminal  employee,  or  operator, 
other  than  to  copy  the  message  correctly,  and  to  deliver  it 
with  all  convenient  speed,  if  the  sendee  reside  within  the 
free-delivery  limits. 

What  we  have  said  is  intended  for  the  government  of  the 
senders  of  all  telegrams,  whether  intelligent  or  non-intelli- 
gent. All  men  are  conclusively  presumed  to  know  the  law, 
and  no  discrimination  between  classes  can  be  maintained, 
either  by  the  law,  or  by  sound  reasoning.  The  principle  rests 
on  juridical  necessity. 
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It  may  as  well  be  stated  here  as  any  where  else,  that  the 
plaintiff,  when  testifying  as  a  witness  for  himself,  stated  that 
he  knew  the  rule  of  the  telegraph  company,  which  guaranteed 
free  delivery  if  the  sendee  lived  within  a  half-mile  of  the 
terminal  office,  and  no  further.  And  the  testimony  of  the 
sending  operator  tended  to  show  that,  before  sending  the 
message,  he  inquired  of  the  plaintiff  how  near  the  terminal 
station  or  office  Dr.  Rohmer  lived,  and  he  answered  "close 
by.''  Henderson  gave  no  testimony  in  regard  to  this.  No 
testimony  was  introduced  tending  to  prove  that  any  thing 
was  said,  either  by  Henderson  or  by  the  operator,  having 
any  reference  to  delivery  beyond  a  half-mile.  And  we  may 
here  state,  as  proved  and  uncontroverted  facts,  that  the 
charge,  26  cents,  was  pre-paid  for  sending  the  message,  and 
that  the  plaintiff,  Henderson,  knew  of  the  half-mile  limit  to 
free  delivery. 

The  contested  question  of  fact  was,  whether  Dr.  Bohmer's 
residence  was  within  a  half-mile  of  the  terminal  office. 
Witnesses  testified  that  there  was  a  travellable  and  travelled 
road,  which  cut  off  an  angle,  and  brought  the  distance  within 
a  half-mile.  Other  witnesses  controverted  the  existence  of 
any  road  which  cut  off  the  angle  and  shortened  the  distance. 
According  to  their  testimony,  Dr.  Bohmer's  residence  was 
not  within  a  half-mile  of  the  terminal  office.  This  was  a 
question  for  the  jury,  and,  with  a  single  exception,  the  Cir- 
cuit Court  submitted  this  question  fairly  to  the  jury.  That 
question  is  the  burden  of  proof. 

Free  delivery  within  a  half-mile  is  not  a  restriction  of  a 
right,  but  a  qualified  privilege  granted.  It  is  not  an  in- 
herent right;  for,  if  it  were,  in  the  absence  of  restriction,  it 
would  have  no-  limits.  To  show  to  what  absurd  results  this 
would  lead,  let  us  suppose  the  contract  to  transmit  a  mes- 
sage is  silent  about  free  delivery.  If  we  hold  the  clause  in 
controversy  to  be  restrictive  of  a  right,  then,  in  the  case 
supposed,  the  telegraph  company  would  be  bound  to  deliver 
to  the  sendee,  no  matter  how  great  the  distance  to  his  resi- 
dence. Free  delivery  is  a  conditional  obligation,  contingent 
on  the  sendee's  residence  being  with  the  area  of  free  delivery; 
and  until  that  condition  is  shown,  the  telegraph  company  is 
not  put  in  default.  The  otitis  of  proving  that  Dr.  Bohmer's 
residence  was  within  a  half-mile  was  on  the  plaintiff. 
3  Brick.  Dig.  433. 

Whether,  in  such  a  suit  as.  this,  damages  can  be  recovered 
for  mental  anxiety,  or  mental  distress,  caused  by  the  non- 
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delivery  of  the  message  through  the  negligence  of  the  tele- 
graph company,  is  a  question  upon  which  the  authorities  are 
in  palpable  conflict.  They  are  not  alone  in  conflict — they 
are  widely  variant.  Some  rulings  reject  such  evidence,  in 
all  cases  which  are  based  on  breach  of  contract  Others 
reject  it  when  there  is  no  element  of  recovery  other  than 
mental  suffering,  but  receive  it  in  aggravation,  when  there 
is  another  independent  cause  of  action.  On  this  last  prin- 
ciple, a  distinction  is  taken,  in  some  cases,  between  suits  in 
which  the  sender  is  plaintiff,  and  those  in  which  the  sendee 
complains.  In  the  one  case,  the  suit  is  by  a  party  to  the 
coniiact,  who  can  maintain  an  action  for  its  breach,  even 
though  he  may  be  able  to  recover  only  nominal  damages. 
In  the  other,  there  is  no  privity  of  contract,  and  there  can 
be  no  recovery  except  for  actual  damages  proved.  There 
is,  therefore,  in  this  case,  if  the  rule  be  sound,  an  independ- 
ent right  of  recovery,  to  which  distress  of  feeling  becomes 
an  aggravating  incident.  There  are  still  other  authorities 
which  hold  that  such  evidence  is  admissible  on  general  prin- 
ciples, and  as  an  independent  ground  of  recovery.  We  cite 
many  authorities,  but  will  not  attempt  to  reconcile  them. 
Nor  will  we  comment  on  them  further. —  Wadswoiih^s  Case, 
6  S.  W.  Rep.  864,  and  8  S.  W.  Rep.  574  (Tenn.) ;  R.  R. 
Co.  V.  Levy,  59  Tex.  Rep.  542;  Same  v.  Same,  lb.  563;  Stu- 
arPs  Case,  66  Tex.  580;  Relfe's  Case,  55  Tex.  308;  Hays 
R.  R.  Co.,  46  Tex.  272;  Simpson's  Case,  11  S.  W.  Rep.  385; 
Wesfs  Case,  7  Amer.  St.  Rep.  534-5,  note;  Shear.  &  Redf. 
Neg.  §  756;  5  Amer.  &  Eng.  Encyc.  42,  note;  LogarCs  Case, 
84  111.  468 ;  Turnpike  Co.  v.  Boone,  45  Md.  344 ;  Walsh  v.  RaiU 
way  Co.,  42  TV  is.  23;  WesVs  Case,  39  Kans.  93;  RusselVs 
Case,  3  Dak.  315.  The  case  of  W.  U.  T.  C.  v.  Cooper, 
9  S.  W.  Rep.,  is  a  very  peculiar  one. 

As  to  the  element  of  mental  anguish  claimed  to  have  been 
suffered  by  the  plaintiff,  we  think  it  the  proximate  conse- 
quence of  the  failure  to  deliver  the  message,  and  that  the 
perusal  of  the  message  would  naturally  suggest  such  conse- 
quence, as  likely  to  ensue  from  the  non-delivery.  The 
right  of  the  plaintiff  to  sue  for  the  breach  of  the  contract  to 
deliver,  if  within  the  free-delivery  distance,  takes  this  case 
out  of  the  rule,  if  a  sound  one,  that  mental  distress 
will  not  maintain  the  suit,  when  there  is  no  other  element  of 
recoverable  damage.  We  find  no  error  in  the  rulings  as  to 
the  proper  elements  of  damage ;  and  we  agree  with  the  Cir- 
cuit Court  in  holding  that  there  was  no  proof  which  author- 
ized exemplary  or  vindictive  damages. 
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In  the  light  of  the  principles  declared  above,  some  por- 
tions of  the  general  charge,  which  we  have  not  referred  to 
specially,  and  the  charge  given  at  the  instance  of  the  plain- 
tiff, are  subject  to  criticism ;  but  we  deem  it  unnecessary  to 
comment  further  upon  them.  What  we  have  said  will  fur- 
nish the  proper  correction.  The  9th  charge  asked  by  defend- 
ant ought  to  have  been  given. 

The  message,  for  the  failure  to  deliver  which  the  present 
suit  was  brought,  was  not  a  repeated  message.  Pleas  were 
interposed,  and  charges  were  asked,  based  on  stipulations  in 
regard  to  non-repeated  messages,  as  set  forth  in  the  printed 
caption  attached  to  the  form,  or  blank,  on  which  the  mes- 
sage was  written.  The  message,  though  not  repeated,  was 
correctly  and  without  delay  transmitted  to  the  terminal  office, 
and  was  there  understood  and  copied  accurately.  This 
answered  all  ends  repeating  could  have  accomplished,  and 
leaves  that  clause  without  practical  operation  in  this  case. 
None  of  the  provisions,  intended  to  be  restrictive  of  liabil- 
ity on  non-repeated  messages,  and  none  of  the  stipulations 
for  exemption  from  the  consequences  of  negligence,  have  any 
proper  consideration  in  the  determination  of  this  case. 
W.  U.  Tel  Co.  V.  Way,  83Ala.«542;  White's  Case,  14  Fed. 
Rep.  710;  Tyler's  Case,  74  111.  168;  3  Suth.  on  Dam.  296-7. 
The  demurrers  to  pleas  2  and  5  were  properly  sustained,  and 
all  charges  seeking  to  raise  the  questions  presented  in  those 
pleas,  were  properly  refused. 

The  attempt  was  made  in  the  trial  court  to  excuse  the 
telegraph  company  from  liability  for  non-delivery  of  the 
message,  on  the  ground  that  the  business  and  emoluments 
of  the  office  at  Grand  Bay  were  insufficient  to  justify  the 
employment  of  a  separate  telegraphic  operator,  or  a  messen- 
ger boy  to  deliver  messages.  BelurCs  Case,  8  Cen.  Law 
Journal,  445,  is  relied  on  in  support  of  this  position. 
This  may  furnish  a  very  good  reason  for  withholding  tele- 
graphic service,  or,  perhaps,  for  diflPerent  regulations  in  re- 
gard to  delivery,  at  places  thus  circumstanced.  It  affords 
no  excuse  for  violating  the  terms  of  a  contract.  We  can 
not  follow  Belun's  Case. 

The  defendant  offered  to  prove  in  defense  that  it  was  not 
the  custom  of  Dr.  Rohmer  to  make  professionals  calls  at  a 
distance,  without  pre-payment,  or  guaranteed  payment  of  his 
charges.  This  testimony,  on  objection,  was  ruled  out 
There  wew  no  error  in  this.  If  the  doctor  lived  within  the 
lirea  of  free  delivery,  it  was  not  for  the  telegraphic  operator 
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to  speculate  on  the  chances  that  the  summons  would,  or 
would  not  be  obeyed.  If  it  had  been  shown  that  Dr. 
Bohmer  would  not  have  obeyed  if  he  had  received  it,  this, 
it  would  seem,  would  have  proved  that  the  plaintiff  suffered 
no  real  injury  from  the  failure  to  deliver  the  message.  So 
far  from  this  being  proved,  Dr.  Bohmer  testified  that,  if  he 
had  received  the  message,  he  would  have  obeyed  the  call. 

The  natural  utterances  and  expressions,  indicative  of 
pleasure,  displeasure,  pain  or  suffering,  are  competent,  orig- 
inal evidence,  that  may  be  received  in  proof  of  the  physical 
or  mental  state  they  indicate,  whenever  that  state  is  a  perti- 
nent inquiry. — Wood's  Prac.  Ev.  8  147. 

Two  parts  of  the  testimony  received  at  the  instance  of 
plaintiff  should  have  been  rejected:  first,  the  answer  of  the 
operator  at  Grand  Bay,  made  on  27th,  in  reply  to  plaintiff's 
inquiry,  why  the  message  had  not  been  delivered;  and  sec- 
ond, that  the  Western  Union  Telegraph  Company  was  a 
wealthy  corporation. 

We  have  now  noticed  every  material  question  raised  by 
the  record. 

Beversed  and  remanded. 

I  as  135 
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1.  Personal  injuries  to  person  riding  in  vehicle,  caused  bynegligend  of  eiag  6161 
defendant  street  railway;  contributory  negligence  of  driver. — In  an  action 

to  recover  damages  for  personal  injuries  sustained  by  plaintiff  by  being 
thrown  from  a  vehicle  in  which  he  was  riding,  as  it  attempted  to  cross 
the  defendant's  street  railway  track,  which  was  not  in  proper  condition 
and  repair,  the  contributory  negligence  of  the  driver  of  the  vehicle  can 
not  be  imputed  to  the  plaintiff,  who  had  no  control  over  him  and  did 
not  select  him. 

2.  Same;  common  employees,  or  servants  in  same  business. — The  fact 
that  the  plaintiff  and  the  driver  of  the  vehicle  in  which  he  was  riding 
were  both  firemen  in  the  employment  of  the  city,  and  were  going  to  a 
fire  in  answer  to  an'alarm,  as  required  by  their  common  business  and  duty, 
does  not  take  the  case  out  of  the  principle  above  stated,  nor  render  the 
plaintiff  liable  for  the  careless  or  reckless  driving  of  the  driver. 

3.  Same;  contributory  negligence  in  failing  to  notify  driver  of  bad  con- 
dition of  railway  track,  or  warning  him  against  fast  driving, — If  the  plain- 
tiff knew  the  bad  condition  of  the  street  at  the  crossing,  caused  by  the 
defects  in  the  railway  track,  his  failure  to  notify  the  driver  of  that  fact, 
or  to  warn  him  against  fast  driving  at  that  point,  does  not  amount  to 
contributory  negligence  as  matter  of  law,  but  is  properly  submitted  to 
the  jury  as  a  question  of  negligence  in  fact. 
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4.  Same;  general  carelessness  or  incompetency  of  driver y  and  knowUdgt 
thereof  by  plaintiff, — When  there  is  no  evidence  tending  to  shovir  that  the 
driver  of  the  vehicle  was  not  generally  carehil  and  competent  for  the 
discharsre  of  his  duties,  or  that  plaintiff  had  reason  to  helieve  him  im- 
prudent, all  charges  a:»ked,  based  on  this  idea  of  contributory  negli- 
gence on  his  part,  are  properly  refused. 

5.  Same;  contract  between  defendant  and  city,  as  evidence  — The  defend- 
ant's street  railway  having  been  constructed  under  a  contract  with  the 
municipal  authorities  of  the  city,  by  which  it  assumed  the  duty  of  keep- 
ing Uie  streets  occupied  by  it  in  a  reasonable  state  of  repair  for  the  safe 
passage  of  travellers,  as  the  city  was  bound  to  do ;  the  contract  is  admis- 
sible as  evidence  for  the  plaintiff,  in  an  action  to  recover  damages  for 
personal  injuries  resulting  from  the  bad  condition  of  the  track  at  a  street 
crossing,  not  as  showing  a  breach  of  contract,  but  a  tort  committed 
under  the  license  of  the  contract. 

6.  Amendment  of  complaint. — In  an  action  to  recover  damages  for 
personal  injuries  8U8tain^d  by  plaintiff  bv  being  thrown  from  a  vehicle 
at  a  street  crossing  of  the  defendant's  railway  track,  the  complaint  may 
be  amended  ho  as  to  describe  more  fully  the  nature  of  the  negligence 
imputed  to  the  defendant. — as,  its  failure  to  keep  the  /oad-bed  in  a 
reasonably  safe  condition  at  that  point. 

7.  Same;  statute  of  limitations. — Where  the  original  complaint  claims 
damages  for  personal  injuries  alleged  to  have  been  caused  by  defend- 
ant's negligent  failure  to  keep  its  street  railway  track  in  proper  condi- 
tion, whereby  plaintiff  was  thrown  from  a  vehicle  in  which  he  was 
crossing  it ;  an  amended  count,  setting  out  a  municipal  ordinance  which 
specified  the  duties  required  of  street  railway  companies  in  keeping 
their  tracks  in  safe  and  proper  condition,  does  not  introduce  a  new 
cause  of  action,  nor  is  the  statute  of  limitations  available  as  a  defense 
against  it. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Shabpe. 

This  action  was  brought  by  Samuel  M.  Mingea  against 
the  appellant  corporation,  as  the  owner  of  a  street  railway 
in  the  city  of  Birmingham,  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  by  being  thrown  from  a  horse- 
cart,  or  carriage,  in  which  he  was  being  driven  to  a  fire  in 
discharge  of  his  duties  as  a  fireman  of  the  city.  The  acci- 
dent occurred  in  April,  1887,  and  the  action  was  commenced 
within  three  months  afterwards,  but  at  what  time  the  record 
does  not  show,  nor  is  the  summons  copied  into  the  transcript 
The  plaintiff  sustcdned  serious  injuries  by  the  accident,  one 
of  his  legs  being  broken,  and  the  jury  awarded  him  $6,000 
damages. 

The  original  complaint  contained  two  counts,  each  of  which 
alleged  that  the  plaintiff,  at  the  time  of  the  accident,  was  in 
the  employment  of  the  city  of  Birmingham  as  a  fireman,  and 
was  being  driven  to  the  scene  of  a  reported  fire  in  the  dis- 
charge  of  his  duties  as  a  fireman.  The  first  count  negatived 
fault  or  negligence  on  the  part  of  the  plaintiff,  and  alleged 
that  the  accident,  by  which  the  hose-carriage  was  overturned 
Vol.  lxzxix. 
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while  attempting  to  cross  the  defendant's  railway  track  at 
the  intersection  of  a  street  and  avenue  in  the  city,  ''was 
caused  by  the  fact  that  the  iron  rails  of  said  defendant's 
street  railway  at  that  point  were  carelessly,  negligently, 
wrongfully  and  unlawfully  kept  and  maintained  by  said 
defendant  without  ballast,  or  side  rails,  or  filling  in,  or  being 
surfaced,  and  were  in  bad  repair,  and  not  in  condition  to 
admit  of  the  unobstructed  passage  of  vehicles  along  and 
across  said  street.^'  The  second  count  set  out  the  contract 
between  the  defendant  and  the  municipal  authorities  of  the 
city  of  Birmingham,  under  which  said  street  railway  was 
constructed,  and  which  bound  the  defendant  ''to  keep  said 
railway  surfaced  and  in  good  repair  and  condition  for  the 
unobstructed  passage  of  vehicles ;"  and  alleged  that  the  rail- 
way "was  not  surfaced  and  ballasted,  and  in  good  condition 
and  repair,^'  &c.  Each  of  these  counts  was  afterwards 
amended,  against  the  objection  and  exception  of  the  defend- 
ant, by  alleging  that  said  defendant  was  also  "guilty  of  care- 
lessness, recklessness  and  gross  negligence,  in  failing  to 
keep  its  said  railway  track  and  road-bed  in  a  reasonably  safe 
condition  at  the  point''  where  the  accident  occurred. 

In  May,  1888,  a  third  count  was  added  to  the  complaint 
by  amendment,  which  set  out  an  ordinance  of  the  city  of 
Birmingham  prescribing  the  duties  and  liabilities  of  street 
railway  companies,  and  alleged  that  the  hose-carriage  in 
which  plaintiff  was  riding  was  overturned  "by  reason  of  the 
fact  that  the  rails  of  defendant's  said  dummy  line  were  not 
ballasted  nor  graded;"  and  that  defendant  "was  guilty  of 
gross  negligence  in  violating  said  ordinance,  in  failing  to 
lay  the  ties  of  said  dummy  line  so  as  to  prevent  hindrance 
to  the  free  passage  of  vehicles,  and  in  failing  to  have  said 
dummy  line  properly  filled  in  and  ballasted  according  to  said 
ordinance,"  &c.  The  defendant  demurred  to  the  whole  com- 
plaint as  amended,  and  to  each  count  thereof,  the  ground  of 
demurrer  specially  assigned  to  the  third  count  being,  "that 
it  introduces  a  new  and  independent  cause  of  action ;"  but 
the  record  does  not  show  any  ruling  by  the  court  on  the 
demurrer.  To  the  original  complaint  the  defendant  pleaded 
not  guilty  and  contributory  negligence,  and  afterwards  filed 
several  special  pleas  of  contributory  negligence  in  different 
particulars,  as  afterwards  insisted  on  before  the  jury  in 
charges  asked  and  refused.  The  record  does  not  show  that 
a  demurrer  was  filed  to  any  of  these  special  pleas,  and  the 
judgment-entry  only  recites  that  the  cause  was  tried  on  issue 
joined. 
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On  the  trial,  as  the  bill  of  exceptions  shows,  th«  plaintiff 
offered  in  evidence  the  contract  between  the  defendant  and 
the  city  authorities  of  Birmingham,  under  which  the  defend- 
ant's street  railway  was  constructed,  and  also  the  municipal 
ordinances  of  the  city  prescribing  the  duties  and  liabilities 
of  street  railways;  and  the  court  admitted  the  evidence 
against  the  objection  and  exception  of  the  defendant  The 
defendant  reserved  several  exceptions  to  the  charge  given  by 
the  court  ex  mero  motu^  and  to  six  charges  given  on  request 
of  the  plaintiff;  and  also  reserved  separate  exceptions  to  the 
refusal  of  twenty-four  charges  asked  in  writing  by  defendant 
The  opinion  states  the  main  points  involved  in  these  several 
charges.  The  assignments  of  error,  thirty-nine  in  number, 
embrace  all  the  adverse  rulings  of  the  court  on  the  pleadings 
and  evidence,  charges  given,  and  the  refusal  of  the  charges 
asked. 

A.  T.  London,  for  appellant — (1.)  The  city  was  bound 
to  keep  its  streets  in  a  reasonably  safe  and  passable  condi- 
tion.—2  Dill.  Mun.  Corp.,  788,  917;  Campbell  v.  City 
Council,  53  Ala.  527;  City  Council  v.  Wright,  72  Ala.  411; 
Atlanta  v.  Wilson,  27  Amer.  Eep.  398,  note.  (2.)  By  its 
contract  with  the  city,  the  defendant  became  substituted  for 
the  city,  and  owed  the  public  the  same  measure  of  duty  that 
the  city  did,  and  is  liable  for  the  same  measure  of  damages; 
but  the  contract  does  not  give  the  public  any  rights  under 
it — Brooklyn  V.  Railway  Co.,  47  N.  T.  475;  7  Amer.  Bep. 
477;  4  Amer.  Eep.  603;  1  Suth.  Damages,  758.  (3.)  The 
plaintiff  was  bound  to  allege  and  prove  that  the  company 
knew,  or  ought  to  have  known,  of  the  defect  in  the  street 
Deering  Neg.,  §  189;  City  Council  v.  Wright,  72  Ala.  415; 
Brooklyn  v.  Railway  Co.,  47  N.  T.  475.  (4.)  If  the 
plaintiff  knew  of  the  defect  in  the  street,  and  permitted  the 
driver  to  drive  over  it  at  a  high  rate  of  speed  without 
notifying  him  of  the  danger,  he  was  guilty  of  negligence 
which  would  prevent  a  recovery  of  damages. — City  Council 
V.  Wright,  72  Ala.  415;  O'Brien  v.  Tatum,  84  Ala.  186; 
Butterfield  v.  Forrester,  11  East,  6;  Deering  Neg.,  §  189; 
Shear.  &  Eedf .  Negligence,  §  101 ;  Beach  Gontr.  Negligence, 
§§  4,  77.  (5.)  When  a  party  knows  of  an  obstruction,  and 
attempts  to  pass  the  place  in  the  dark  when  he  can  not  see 
it,  he  is  guilty  of  contributory  negligence. — Bntcker  v. 
Covington,  35  Amer.  Eep.  202;  Schaeffler  v.  Sandusky, 
31  Amer.  Eep.  533;  King  v.  Thompson,  30  Amer.  Eep.  364; 
Vol.  lxxxix. 
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Erie  City  v.  Magill,  47  Amer.  Bep.  739,  notes;  Railroad 
Co.  V.  Pittsburgh,  49  Amer.  Eep.  580.  (6.)  The  negligence 
of  the  driver  of  the  vehicle  was  imputable  to  the  plaintiff 
himsell  It  is  not  disputed  that  a  person  riding  with  another 
for  hire,  or  by  invitation,  is  not  chargeable  with  the  negli- 
gence of  the  driver. — Robinson  v.  Central  Railroad  Co., 
66  N.  Y.  11;  23  Amer.  Bep.  1,  and  note.  But  these  cases 
rest  on  the  proposition,  that  there  is  no  connection  between 
the  driver  and  the  person  riding  with  him ;  and  it  is  equally 
well  settled,  that  when  the  two  are  engaged  in  a  joint  enter- 
prise, each  is  responsible  for  the  negligence  of  the  other. 
Here,  the  plaintiff  and  the  driver  both  were  in  the  employ- 
ment of  the  city  as  firemen,  and  each  assumed  the  risks 
incident  to  their  common  employment,  one  of  which  was  the 
J^^ligence  of  his  fellow-servants  of  the  same  grade. — Hoi- 
bom's  Case,  84  Ala.  133;  7  Amer.  &  Eng.  Encyc.  Law,  821. 
(7.)  Driving  at  a  prohibited  rate  of  speed  is  negligence, 
even  in  case  of  afire. — 17  AtL  Bep.  188;  11  East,  6; 
Deering  Neg.,  §§  126, 190.  (8. )  The  amendment  presented 
a  new  cause  of  action,  which  was  barred  by  the  statute  of 
limitations. — Mohr  v,  Lemle,  69  Ala.  180. 

Taliaferro  &  Smithson,  contra. — ( 1. )  That  plaintiff  was 
not  chargeable  with  the  negligence  of  the  driver  of  the  vehicle, 
see  Little  v.  Hackett,  116  U.  S.  366;  Be^inett  v.  Railroad 
Co.,  36  N.  J.  Law,  225;  Railroad  Co.  v.  Steinbrenner, 
47  N.  J.  L.  161;  Chapman  v.  Railroad  Co.,  19  N.  T.  341; 
Dyer  v.  Railroad,!!  N.  T.  228.  (2.)  The  rule  which 
governs  risks  incident  to  a  common  employment,  and  makes 
each  servant  assume  the  risk  of  negligence  on  the  part  of 
his  fellow-servant,  applies  only  to  actions  against  the  com- 
mon employer,  which  is  not  this  case.  (3.)  There  can  be 
no  doubt  that  the  injury  was  caused  by  a  defect  in  the  street 
caused  by  the  defendant's  track ;  and  this  was  negligence 
for  which  the  defendant  was  liable.  The  verdict  settles  this 
question.— 36  Ohio  St.  86-91;  105  111.  364;  2  Mete.  Ky. 
119;  9  Bush,  Ky.  728;  46  Mich.  596.  (4.)  The  amend- 
ments introduced  no  new  cause  of  action,  and  were  properly 
allowed.— 69  Ala.  180;  76  Ala.  329;  74  Ala.  170;  73  Ala. 
695;  71  Ala.  563. 

SOMEBVILLE,  J.— The  plaintiff,  as  an  employee  of  the 
fire  department  of  Birmingham,  while  riding  on  a  hose-cart, 
or  reel^  in  the  regular  pursuit  of  his  duties  as  a  fireman,  was 
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injured  badly  by  the  capsizing  of  the  vehicle,  as  it  turned 
suddenly  from  22d  street  into  Avenue  A,  which  intersected 
the  street  at  right  angles.  The  horses  of  the  cart  were 
driven  by  one  Mollins,  also  a  fireman,  and  were  under  his 
exclusive  control.  The  alleged  cause  of  the  accident  was  the 
impinging  or  concussion  of  the  cart  wheels  on  the  iron  rails 
of  the  defendant's  dummy  line  railway,  which  projected  above 
the  surface  of  the  track.  The  evidence  tended  to  show  that 
the  condition  of  the  dummy  or  street  railway  track  was  bad, 
and  had  become  dangerous  for  the  passage  of  vehicles,  by 
reason  of  being  defectively  ballasted  and  surfaced;  and  that 
the  duty  of  keeping  the  track  in  good  condition  devolved  on 
the  defendant  as  owner  of  the  line,  and  by  special  contract 
with  the  city.  The  action  is  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  in  failing  to  keep  its  track 
in  proper  repair. 

1.  The  court  charged  the  jury,  that  the  negligence  of 
MuUins,  the  driver  of  the  hose-carriage,  could  not  be  im- 
puted to  the  plaintiff,  and  would  be  no  bar  to  his  recovery 
in  the  present  action,  provided  the  plaintiff  himself  was 
guilty  of  no  negligence.  And  many  charges,  requested  by 
the  defendant,  were  refused,  which  sought  to  impute  the 
alleged  negligence  of  the  driver  to  the  plaintiff,  although  the 
latter  had  no  control  over  the  management  of  the  hose-car- 
riage, or  the  control  of  the  horses  attached  to  it. 

The  question  raised  by  these  rulings  is  the  old  one  first 
decided  in  the  familiar  and  much  criticized  English  case  of 
Thorogood  v,  Bryan,  8  C.  B.  115  (1849),  and  followed  after- 
wards in  Armstrong  v.  Lancashire  &  Yorkshire  Railivay  Co,^ 
(Law  Rep.)  10  Ex.  47  (1875).  The  action  in  that  case  was 
one  founded  on  Lord  Campbell's  act,  in  which  the  deceased, 
a  passenger  in  an  omnibus,  as  he  was  alighting,  was  knocked 
down  and  killed  by  collision  with  another  omnibus  belong- 
ing to  the  defendant.  The  defense  interposed  was  the  con- 
tributory negligence  of  the  driver  of  the  vehicle  in  which 
the  plaintiff  was  riding.  The  question  was,  whether  a  pas- 
senger in  an  omnibus  is  to  be  considered  so  far  identified 
with  the  owner,  that  negligence  on  the  part  of  the  owner,  or 
his  servants,  is  imputable  to  the  passenger  himselt 

It  is  difficult  to  perceive  auy  sound  principle  upon  which 
the  case  of  Thorogood  v.  Bryan  can  be  maintained;  and  it 
is  now  admitted  on  all  sides,  by  the  great  and  increasing 
weight  of  authority,  that  the  decision  rests  on  indefensible 
ground.     In  this  State  I  find  two  cases  opposed  to  it  in 
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principle,  and  none  in  support  of  it.  In  Otis  v.  Thorn, 
23  Ala.  469,  (1853)  where  a  stage-coach  in  a  ferry-boat  was 
lost  by  negligent  collision  with  a  steamboat,  and  an  action 
was  brought  against  the  latter  by  the  owner  of  the  coach,  it 
was  decided  that  the  contributory  negligence  of  the  ferry- 
man Was  a  fact  entirely  irrelevant  to  the  issue  of  the  defend- 
ant's  liability.  So,  in  the  recent  case  of  Georgia  Pacific 
Railway  Co,  v,  Hughes,  87  Ala.  610 — an  action  for  personal 
injuries  sustained  by  the  plaintiff  through  the  negligent  col- 
lision of  two  railroad  trains  at  a  crossing — it  was  held  that 
the  contributory  negligence  of  the  plaintiff's  carrier  was  no 
bar  to  plaintiff's  recovery,  not  being  imputable  to  him. 

In  Little  V.  Hacketi,  116  U.  S.  366,  (1885)  the  decision  in 
Thorogood  v.  Bryan  was  fully  discussed,  and  utterly  repu- 
'  diated,  not  only  as  indefensible  in  principle,  but  as  opposed  to 
the  weight  of  American  authority,  as  to  which  latter  point 
there  seems  now  to  be  no  question.  Mr.  Justice  Fields  uses 
this  language:  ''The  identification  of  the  passenger  with 
the  negligent  driver,  or  owner,  without  his  personal  co-op- 
peration  or  encouragement,  is  a  gratuitous  assumption. 
There  is  no  such  identity.  The  parties  are  not  in  the  same 
position.  The  owner  of  a  public  conveyance  is  a  carrier,  and 
the  driver  or  the  person  managing  it  is  his  servant  Neither 
of  them  is  the  servant  of  the  passenger,  and  his  asserted 
identity  with  them  is  contradicted  by  the  daily  experience  of 
the  world." 

It  is  needless  to  review  the  cases  on  this  subject.  This 
view  is  concurred  in  by  a  strong  current  of  American  author- 
ity, the  doctrine  of  ThorogoocJ^jo,  Bryan  being  now  disapproved 
by  the  highest  courts  of  Alabama,  New  York,  New  Jersey, 
Maine,  New  Hampshire,  Maryland,  Ohio,  Illinois,  Indiana, 
Kentucky,  Minnesota,  Michigan,  California,  and  other  States. 
In  a  few  States  it  has  been  adopted,  in  a  modified  form,  some 
of  the  courts  repudiating  the  reason  on  which  the  doctrine 
was  founded  by  the  English  Courts. — Ga.  Pac.  Railway  Co. 
V.  Hughes,  87  Ala.  610;  Robinson  v,  K  F.  Cent,  R.  R.  Co., 
66  N.  T.  11 ;  23  Amer.  Rep.  1,  and  note  p.  4 ;  New  York  &  Lake 
ErieR.  R.  Co.  v.  Sieinbrenner,  47  N.  J.  Law,  161;  54  Amer. 
Rep.  126;  Noyes  v.  Boscawen,  64  N.  H.  361;  10  Amer.  St. 
Rep.  410,*  note  p.  419 ;  Borough  of  Carlisle  v,  Brisbane, 
113  Penn.  St.  544;  57  Amer.  Rep.  483,  and  note,  p.  488, 
511,  and  cases  cited-, Neshit  v.  Town  of  Gamer,  75  Iowa, 
314;  9  Amer.  St  Rep.  486;  note  p.  491;  Wabash,  St.  Louis 
&  c.  Railway  Co  v.  Shacklet,  106  111.  864;  44  Amer.  Rep. 
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791;  Transfer  Co.  v.  Kelly,  36  Ohio  St.  86;  38  Amer.  Rep. 
558;  Cuddy  v.  Horn,  46  Mich.  596;  41  Amer.  Rep.  178; 
Broionv.  N.  Y.  Cent  R,  R.  Co.,  88  Amer.  Dec,  note,  p.  359; 
1  Shearman  &  Redfield  on  Negligence,  4th  Ed.  66 ;  Beach 
on  Contrib.  Negl.,  Ill,  114;  Campbell  onNegl.,  2d  Ed.  185; 
1  Smith's  Lead.  Cases,  4th  Ed.  p.  220,  note  a. 

Added  to  this  vast  array  of  authorities  is  the  crowning 
fact,  that  the  case  of  Thorogood  v.  Bryan  has  recently  been 
expressly  overruled  by  the  English  Court  of  Appeals,  after 
having  been  weakened  by  constant  criticism  from  the  Eng- 
lish bench  and  bar  for  more  than  thirty  years.  In  the  case 
of  The  Bemina,  12  Prob.  Div.  58,  decided  as  late  as  1887, 
in  an  able  and  elaborate  review  of  the  authorities,  both  Eng- 
lish and  American,  Lord  Esher,  the  Master  of  Rolls,  observes, 
that  the  court  "can  not  see  any  principle  on  which  it  can  be 
supported;"  that  "the  preponderance  of  judicial  and  profes- 
sional opinion  in  England  is  against  it,  and  that  the  weight 
ot  judicial  opinion  in  America  is  also  against  it."  "We  are 
of  opinion,"  he  concludes,  "that  the  proposition  in  it  [mean- 
ing the  case  of  Thorogood  v.  Bryan,  supra]  is  essentially 
unjust,  and  inconsistent  with  other  propositions  of  law." 
Lindley  and  Lopes  ( L.  J  J. )  concur  in  opinions  fully  dis- 
cussing the  subject,  the  former  observing:  "The  doctrine 
of  identification  laid  down  in  Thorogood  v.  Bryan  is  to  me 
quite  unintelligible.  It  is,  in  truth,  a  fictitious  extension  of 
the  principles  of  agency ;  for  to  say  that  the  driver  of  a  pub- 
lic conveyance  is  the  agent  of  the  passengers,  is  to  say  that 
which  is  not  true  in  fact.  Such  a  doctrine,  if  made  the  basis 
of  further  reasoning,  leads  to  results  which  are  wholly  unten- 
able; e.  g.,  to  the  result  that  the  passengers  would  be  liable 
for  the  negligence  of  the  person  driving  them,  which  is  ob- 
viously absurd,  but  which,  of  course,  the  court  never  meant." 

The  doctrine  of  Thorogood  v.  Bryan,  8  C.  B.  115,  may 
now  be  considered  as  effectually  exploded  on  both  sides  of 
the  Atlantic.  And  the  rule  must  be  regarded  as  now  fully 
settled,  both  in  England  and  America,  and  certainly  in  this 
State,  that  the  negligence  of  the  driver  of  a  vehicle  can  not 
be  imputed  to  a  passenger  therein,  when  the  passenger  is 
free  from  personal  negligence,  and  has  no  control  over  the 
driver,  and  has  not  been  guilty  of  any  want  of  care  in  his 
selection.  The  Circuit  Court  did  not  err  in  charging  this  to 
be  the  law,  and  in  refusing  to  give  the  numerous  charges 
asserting  a  contrary  doctrine. 

2.  It  is  insisted,  however,  that  the  above  rule  has  no 
Vol.  lzxziz. 
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application  to  this  case.  The  reason  for  this  contention  is 
said  to  be,  that  the  plaintiff,  Mingea,  and  the  driver  of  the  • 
hose-cart,  MuUins,  were  in  the  common  employment  of  the 
city  of  Birmingham  as  firemen,  and  were,  at  the  time  of  the 
injury,  engaged  in  a  joint  enterprise,  and  for  this  reason  the 
contributory  negligence  of  the  one  should  be  imputed  to  the 
other.  There  is  a  class  of  cases  where  such  a  principle  is 
recognized,  but  we  discover  no  evidence  in  the  record  which 
would  justify  the  inference  that  this  case  falls  within  that 
class.  Where  several  persons  are  engaged  in  a  joint  enter- 
prise, so  that  each  is  mutually  responsible  for  the  acts  of 
the  other,  and  no  one  has  any  exclusive  control  of  the  vehicle 
or  vessel  in  which  all  are  travelling,  the  one  in  management 
may  be  regarded  as  the  agent  of  the  others;  and  in  such 
cases  the  rale  we  have  first  above  announced  would  have  no 
application,  that  rule  being  based  on  the  fact,  that  there  is 
no  relation  of  principal  and  agent  between  the  driver  of  a 
vehicle  and  one  who  rides  with  him  without  authority  to 
control  him  in  its  management — Beck  v.  E,  R,  Ferry  Co,^ 
6  Bob.  82;  Robinson  t\  N.  F.  Cent  R.  R.  Co.,  23  Amer. 
E«p.  1,  3 ;  Nesbit  v.  Town  of  Gamer,  9  Amer.  St.  Rep.  486. 
The  charges  based  on  this  contention  were  abstract,  not 
being  supported  by  the  evidence,  and  there  was  no  error  in 
refusing  them. 

3.  It  is  not  negligence  per  se,  for  one  who  knows  the 
dangerous  condition  of  a  highway  to  persist  in  travelling 
over  it.  He  may  lawfully  proceed  to  do  so,  if  the  act,  under 
the  circumstances  of  the  particular  case,  does  not  evince  a 
want  of  ordinary  care  on  his  part. — City  Council  of  Mont- 
gomery V,  Wright,  72  Ala.  411;  47  Amer.  Rep.  422;  Henry 
County  Turnpike  Co,  v.  Jackson,  44  Amer.  Rep.  274;  note, 
p.  276;  Tovm  of  Albin  v.  Hetrick,  46  Amer.  Rep.  230; 
Thompson  on  Neg.  203.  A  fortiori  does  this  principle 
apply  to  one  who  rides  with  another,  and  has  no 
authority  to  control  the  team,  or  to  dictate  the  route  the 
vehicle  should  go.  Whether  the  plaintiff,  therefore,  was 
negligent  in  not  warning  the  driver  as  to  the  rate  of  speed 
he  was  going,  or  in  not  calling  his  attention  to  the  defect  in 
the  highway,  if  in  fact  he  so  failed  to  do,  was  a  question  of 
fact  for  the  determination  of  the  jury,  and  not  a  question  of 
law  to  be  decided  by  the  court.  It  was  properly  submitted 
to  the  jury,  and  there  was  no  error  in  refusing  such  of  the 
defendant's  charges  as  sought  to  take  away  from  them  its 
deciBion  by  devolving  this  inquiry  on  the  court. 
84 


Digitized  by  CjOOQ IC 


580  SUPBEME  OOUET  [Nov.Tftm, 

[Elyton  Land  Co.  v.  Mingea.] 

4.  There  is  no  evidence  tending  to  show  that  the  driver 
was  not  generally  careful  and  competent  for  the  discharge 
of  his  duties,  or  that  the  plaintiff  had  reason  to  believe  him 
imprudent;  and  all  charges  based  on  this  idea  of  any  oontri- 
butory  negligence  on  the  plaintiff's  part,  were  properly 
refused.  In  the  absence  of  such  evidence  arising  from  the 
case  made  by  the  plaintiff,  the  onus  was  on  the  defendant  to 
prove  such  contributory  negligence. 

5.  The  contract  between  the  city  of  Birmingham  and  the 
defendant,  dated  April  24th,  1885,  was  admissible  in  evi- 
dence to  show  a  license  conferred  by  the  city  authorizing  the 
construction  -of  the  dummy  line,  if  not  to  show  the  under- 
standing of  the  parties  as  to  what  was  a  proper  state  of  re- 
pair in  which  the  track  had  to  be  kept.  The  rule  is,  that 
when  a  railroad  company  lays  its  track  along  a  public  street, 
it  impliedly  assumes  the  duty  of  keeping  the  part  of  the 
street  so  occupied  in  a  reasonable  state  of  repair  for  the  safe 
passage  of  travellers  over  it.  This  implies  the  duty  of  keep- 
ing the  track  properly  surfaced  and  ballasted,  free  from 
dangerous  defects,  and  conformed  to  the  grade  of  the  street. 
And  for  a  violation  of  these  duties  the  defendant  would  be 
liable  to  travellers  for  injuries  sustained  in  consequence. 
1  Shearman  &  Bedfield  on  Negligence,  §  357.  This  is  not 
a  liability  on  the  contract  made  with  the  city,  but  a  liability 
for  a  tort,  committed  under  the  license  of  the  contract,  which 
has  resulted  in  injury  to  another. 

6.  The  action  of  the  court  was  obviously  unobjectionable 
in  permitting  the  complaint  to  be  amended,  so  as  to  more 
fully  describe  the  nature  of  the  negligence  imputed  to  the 
defendant,  as  a  failure  to  keep  the  road-bed  of  the  railway  in 
reasonably  safe  condition  at  the  point  of  the  accident 

7.  The  third  count  also  added  no  new  or  independent 
cause  of  action.     The  introduction  of  the  city  ordinance  in 

.  this  count  was  only  the  statement  of  a  new  logical  premise, 
from  which  the  conclusion  of  negligence  would  follow  in 
failing  to  keep  the  track  in  a  proper  condition  of  repair  for 
the  free  passage  of  vehicles.  The  failure  to  comply  with  a 
regulation  imposed  by  a  city  ordinance  on  a  railroad,  and  not 
shown  to  be  unreasonable,  is  generally  held  to  be  per  $e 
culpable  negligence. — South  &  North  Ala.  R.  R,  Co,  r. 
Donovan^  84  Ala.  141.  The  third  count,  in  other  words, 
only  stated  a  new  reason  for  the  fact  of  negligence  previously 
alleged  in  the  other  counts. 
We  have  particularly  noticed  as  many  of  the  assignments 
Vol.  lxxxix. 
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of  error  as  seem  to  us  to  be  plausible.  The  others  have  been 
examined  with  proper  care,  and  are  deemed  not  to  be  well 
founded. 

We  discover  no  error  in  the  rulings  of  the  court,  either 
on  the  evidence  or  the  law,  and  the  judgment  must  be 
affirmed. 


O^Connor  v.  McHug^h. 

Bill  in  Equity  for  Injunction  of  Action  at  Law. 

- 1.  Parol  gift  of  note  and  mortgage^  or  transfer  by  delivery, — A  verbal 
gift  of  a  mortgage  and  the  note  secured  by  it,  by  delivery  merely,  does 
not  pass  any  legal  estate  or  interest  in  the  lands,  but  conveys  an  equi- 
table right  to  have  the  mortgage  foreclosed,  either  by  bill  in  equity,  or 
by  sale  under  the  power,  for  the  benefit  of  the  grantee. 

2.  Same;  remedies  of  grantee, — ^If ,  after  such  verbal  ^ift  and  transfer, 
the  mortgagee's  executor  sells  the  land  under  a  power  in  the  mortgase, 
in  disregard  of  the  rights  of  the  grantee,  the  latter  may  set  aside  tne 
sale  in  equity,  or,  affirming  the  sale,  may  claim  and  recover  the  pro- 
ceeds by  action  at  law ;  but  he  can  not  enjoin  an  action  at  law  by  the 
purchaser  to  recover  the  possession  from  the  mortgagor. 

Appeal  from  the  City  Court  of  Montgomery,  in  equity. 

Tried  before  the  Hon.  Thos.  M.  Abrington. 

The  bill  in  this  case  was  filed  on  the  25th  January,  1888, 
by  Mrs.  Bridget  O'Connor,  a  married  woman,  against  her 
two  brothers,  James  McHugh  and  Michael  McHugh;  and 
sought  to  enjoin  the  further  prosecution  of  an  action  of  eject- 
ment, on  demises  by  each  of  the  defendants,  to  recover  the 
possession  of  a  tract  of  land,  of  which  the  complainant  and 
her  husband,  John  O'Connor,  were  in  possession.  The  land 
had  belonged  to  said  John  O'Connor,  and  was  by  him  con- 
veyed to  Mrs.  Mary  Murray,  by  mortgage  dated  July  23d, 
1884,  to  secure  a  debt  of  $2,528.90.  Mrs.  Murray  was  the 
aunt  of  complainant  and  her  brothers,  and  she  died  in  Nov- 
ember, 1884,  having  executed  her  last  will  and  testament, 
which  was  admitted  to  probate  soon  after  her  death,  and  let- 
ters testamentary  granted  to  said  Michael  McHugh  as  exe- 
cutor. In  August,  1887,  the  executor  sold  the  land  under 
the  power  contained  in  the  mortgage,  James  McHugh  becom- 
ing the  purchaser;  and  on  the  8th  October,  1887,  the  action 
of  ejectment  was  instituted  to  recover  the  possession.     The 
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complainant  claimed  and  alleged  in  her  bill  that,  in  October, 
1884,  Mrs.  Murray  gave  her  the  mortgage  and  the  debt 
secured  thereby,  transferring  it  verbally  and  by  delivery, 
and  that  the  defendants  had  notice  of  her  rights  at  the  time 
of  the  sale  under  the  mortgage. 

An  injunction  was  granted  on  the  filing  of  the  bill,  which 
was  dissolved  on  motion  after  answer  filed ;  and  the  decree 
dissolving  it  is  here  assigned  as  error. 

A.  A.  Wiley,  for  appellant. 

Graves  &  Blakey,  contra. 

CLOPTON,  J. — This  appeal  is  taken  from  an  order  of 
the  City  Court  dissolving  an  injunction  sued  out  by  appel- 
lant, to  restrain  the  defendants  from  prosecuting  an  action  of 
ejectment  against  John  O'Connor,  the  husband  of  complain- 
ant, to  recover  the  land  described  in  the  bill.  The  facts  on 
which  the  right  to  the  injunction  is  based,  as  averred  in  the 
bill,  are,  that  her  husband  mortgaged  the  land  to  Mary  Mur- 
ray, as  security  for  a  note  for  $2,528.90;  who,  in  October, 
1884,  delivered  the  mortgage  and  the  evidence  of  indebted- 
ness to  complainant,  saying  she  wished  her,  complain  ant,  to 
have  the  land,  adding,  "And  I  now  give  you  the  mortgage 
debf  She  also  stated,  that  she  had  made  a  will  leaving  the 
bulk  of  her  property  to  defendants,  telling  complainant  to 
keep  the  mortgage,  and  consider  the  land  as  her  own  prop- 
erty. The  bill  avers  that  the  complainant  has  held  the  mort- 
gage debt  ever  since.  After  the  death  of  Mary  Murray, 
Michael  McHugh,  who  is  executor  of  her  will,  advertised  the 
land  for  sale,  and  sold  the  same  under  the  power  of  sale 
contained  in  the  mortgage ;  at  which  sale  James  McHugb 
became  the  purchaser,  and  suit  was  instituted  against  the 
mortgagor  to  recover  possession  of  the  land.  Mary  Murray 
was  aunt  of  complainant  and  defendants,  who  are  brothers 
and  sister.  The  land  was  originally  purchased  by  John 
O'Connor,  the  mortgagor,  from  J.  C.  Gibson,  who  conveyed 
to  him.  The  answers  deny  all  the  material  allegations  of 
the  bill,  especially  that  complainant  has  had  possession  of, 
or  has  any  right  to  the  note  whatever,  and  aver  that  the 
same  has  been  continuously  in  the  'possossion  of  Michael 
McHugh. 

Assuming  the  truth  of  the  allegations  of  the  bill,  having 
no  regard  to  the  denials  of  the  answer,  what  equity  ariaes  in 
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favor  of  complainant?  A  transfer  of  a  note  by  delivery, 
seoored  by  a  mortgage  of  lands,  will,  in  a  court  of  equity, 
be  deemed  a  transfer  or  assignment  of  the  mortgage  also, 
and  effect  will  be  given  to  it  according  to  the  intention  of 
the  parties.  But,  unless  the  mortgage  is  assigned  with 
suitable  words  of  conveyance,  either  on  a  separate  paper, 
or  indorsed  on  the  mortgage,  it  does  not  operate  to  pass 
the  legal  estate  in  the  lands. — Dacusv.  Streety,  59  Ala.  183; 
Welsh  V.  Phillips,  54  Ala.  309.  It  is  apparent  from  the 
bill  that  both  note  and  mortgage  were  transferred  by  de- 
livery merely.  This  entitled  complainant  to  foreclose  the 
mortgage  for  her  benefit,  either  in  equity,  or  under  the 
power  of  sale  contained  therein ;  but  she  acquired  no  estate 
in  the  land.  The  legal  title  remained  in  the  mortgagee, 
clothed  with  a  trust  for  the  benefit  of  complainant — Prout 
V.  Hoge,  57  Ala.  28.  Complainant  obtained  thereby  the 
beneficial  interest  in  the  note,  and  an  equity  to  the  mort- 
gage as  an  incident.  Mrs.  Murray  could  not  have  given 
complainant  the  land,  had  she  attempted  to  do  so,  by  a  reg- 
ular conveyance ;  all  she  could  have  done,  would  have  been 
to  assign  to  complainant  her  defeasible  estate  as  mortgagee, 
with  the  right  to  enforce  the  payment  of  the  debt  by  a  fore- 
closure. If  the  executor  sold  the  land  under  the  power  of 
sale,  in  violation  of  her  rights,  and  to  her  prejudice,  it  may 
be  that  she  has  an  equity  to  have  the  sale  set  aside,  and  the 
mortgage  foreclosed  in  her  interest,  notice  of  her  claim 
having  been  given  at  the  time  of  the  sale.  A  recovery  of 
the  land  from  her  husband  by  the  executor,  or  by  the  pur- 
chaser at  the  mortgage  sale,  can  not  prejudice  her  claim  as 
transferree  of  the  note  and  mortgage,  nor  impair  her  rights. 
They  are  the  same,  whether  the  land  is  in  possession  of  the 
mortgagor,  or  of  the  defendant.  Were  the  action  of  eject- 
ment enjoined,  this  would  not  determine  the  real  controversy 
between  the  parties,  which  relates  solely  to  the  ownership  of 
the  note  and  mortgage.  If  the  facts  be  as  averred  in  the 
bill,'  and  the  executor  undertook  to  sell  the  land  under  the 
power  in  the  mortgage,  against  the  wish,  and  in  disregard 
of  the  rights  of  complainant,  her  proper  remedy  was  to 
enjoin  the  sale;  but,  having  suffered  it  to  be  made,  and  hav- 
ing no  title  to  the  land,  she  can  not  enjoin  the  purchaser 
from  prosecuting  an  action  to  recover  possession  from  liie 
mortgagor.  She  may  elect  to  claim  and  take  the  proceeds 
of  the  sale,  for  the  recovery  of  which  she  has  a  full  and 
adequate  remedy  at  law,  or  proceed  in  equity  to  have  the 
sale  annulled. 
Affirmed. 
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LiouisTlUe  &  NashTllle  Railroad    Co. 
V.  Gilmer. 

Action  against  Common  Carrier^  for  Lost  Ooods. 

1.  Delivery  of  goods  at  flag-station, — Where  a  car-load  of  brick  is 
received  by  a  railroad  company,  as  a  common  carrier,  for  transportation 
to  a  flag-station  on  its  road,  where  it  has  no  side-track,  no  warehouse 
or  depot,  and  no  agent,  it  is  its  duty  to  unload  and  deliver  the  bricks  at 
that  place  while  the  cars  are  waiting,  although  the  consignee  is  not 
there  to  receive  them,  such  delivery  being  at  his  risk. 

.  2.  Same;  acceptance  of  delivery  at  further  station;  proof  of  agency. 
The  consignee  may  waive  deliverjr  at  the  named  station,  and  does  waive 
it  by  acceptance  at  a  further  station ;  but  the  fact  that  several  negro 
tenants  on  his  plantation  in(}uired  for  the  bricks  at  the  further  station, 
unloaded  the  car,  and  deposited  them  on  the  ground,  does  not  establish 
such  waiver  and  acceptance  by  him,  without  other  proof  of  their 
agency. 

3.  Measure  of  damages. — In  an  action  against  a  coijimon  carrier,  to 
recover  damages  for  the  failure  to  deliver  goods  at  the  place  to  which 
they  were  consigned,  the  charges  having  been  paid  in  advance,  the 
plaintiff  is  entitled  to  recover  the  value  of  the  gooas  at  that  place  on  the 
day  on  which  they  should  have  been  delivered. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  George  N.  Gilmer  against  the 
appellant,  as  a  common  carrier,  to  recover  damages  for  the 
defendant'a  failure  to  deliver  a  car-load  of  brick  shipped  for 
defendant  from  Montgomery,  consigned  to  him  at  "Clover- 
field  Sta.";  and  was  commenced  before  a  justice  of  the 
peace,  on  the  16th  March,  1888.  On  appeal  to  the  Circuit 
Court,  the  court  charged  the  jury,  that  they  must  find  for 
the  plaintiff,  if  they  believed  the  evidence ;  and  that  he  was 
entitled  to  recover  the  value  of  the  brick  at  Cloverfield,  with 
interest  thereon.  The  defendant  excepted  to  each  part  of 
this  charge,  and  here  assigns  the  same  as  error.  The  opinion 
states  the  facts. 

Watts  A  Son,  Jones  &  Falkneb,  for  appellant 

GiRARD  Cook,  contra, 

McCLELLAN,  J. — A  car-load  of  brick  was  shipped  by 
appellant's  line  of  railway  on  Dec.  14,  1886,  from  Mont- 
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goniery,  consigned  to  appellee  at  "Cloverfield  Sta.,"  as 
appears  by  the  bill  of  lading.  What  manner  of  place  Clover- 
field  was  does  not  appear,  except  that  the  residence  of 
appellee  was  within  two  hundred  and  fifty  yards  of  it,  and 
the  railroad  company  had  no  depot,  warehouse,  agent,  or 
even  side-track  there.  The  car  containing  the  brick  was 
promptly  transported  to  the  point  of  consignment  on  the 
morning  of  the  14th;  but  the  consignee  was  not  there^nor 
had  other  person  there  to  receive  the  goods,  though  it  was 
shown  that  he  had  persons  there  for  that  purpose  each  of 
the  two  preceding  days,  when  defendant's  local  freight  train 
passed.  After  waiting  from  five  to  ten  minutes,  during 
which  the  engine  whistle  was  repeatedly  sounded  without 
any  one  appearing  to  receive  the  brick,  the  train  moved  on 
to  Morgan'\'ille,  one  mile  beyond  Cloverfield,  a  regular  station 
of  the  road,  having  a  depot,  agent,  &c.,  and  there  side- 
tracked, and  left  the  car  containing  plaintiff's  bricL  It 
further  appears  that,  ^'a  few  hours  after  the  said  car  with 
the  brick  had  been  left  on  side-track  at  Morgan  ville,  some 
negroes,  who  were  tenants  on  plaintiff's  plantation,  which 
extended  to  Cloverfield,  came  to  Morganville,  and  asked  the 
depot-agent  at  that  place  if  Mr.  Gilmer's  brick  had  come, 
and,  on  being  pointed  out  the  car  on  which  the  bricks  were, 
the  said  negroes  unloaded  the  car,  and  put  the  brick  on  the 
ground."  Gilmer  was  not  at  home  on  that  day,  but  two 
days  afterwards  he  went  to  Morganville,  and  refused  to  re- 
ceive the  brick  unless  they  were  sent  back  to  Cloverfield. 
This  the  defendant  refused  to  do,  and  thereupon  Gilmer 
brought  this  suit  to  recover  the  value  of  the  brick,  as  upon 
a  failure  of  the  common  carrier  to  deliver  them  to  him  ac- 
cording to  the  contract  of  shipment. 

The  main  inquiry  in  the  case,  as  it  is  now  presented  on  an 
exception  to  the  affirmative  charge  given  for  the  plaintiff 
below,  involves  a  consideration  of  defendant's  duty  as  to 
delivery  at  Cloverfield,  in  the  absence  of  the  consignee,  or 
any  person  representing  him,  under  the  peculiar  facts  of  the 
case.  There  was  no  depot;  the  brick  could  not  be  stored. 
There  was  no  agent,  in  whose  charge  they  could  have  been 
left.  There  was  no  side-track,  and  hence  the  car  could  not 
be  left  there.  The  only  delivery  possible,  therefore,  was  to 
unload  the  brick,  and  leave  them  on  the  ground  in  care  of 
no  one,  and  even  without  notice  to  the  consignee,  or  marks 
of  identification  by  which  he  might  afterwards  come  to  a 
knowledge  of  their   arrival  and  take  possession  of  them. 
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Such  a  delivery  is,  to  say  the  least,  most  unusual  and  extra- 
ordinary. No  case  involving  its  like  is  to  be  found  in  the 
books,  so  far  as  an  exhaustive  examination  discloses.  Yet, 
we  think  that  just  this  manner  of  delivery  was  authorized 
and  required,  and  would  have  been  justified  by  the  facts  of 
this  transaction,  and  the  contract  of  afiEreightment  entered 
into  in  view  of  those  facts.  It  must  have  been  in 
the  contemplation  of  both  parties  that  the  bricks  should  be 
unloaded  at  Cloverfield  while  the  train  waited,  since  leaving 
the  car  there  on  the  main  and  only  track  was  out  of  the 
question.  Ordinarily,  it  is  the  duty  of  the  railway  com- 
pany to  unload  goods  from  its  cars,  and  place  them  in  its 
warehouse  for  delivery  to  the  consignee ;  and  when  there  is 
an  omission  to  do  this,  it  is  generally  for  the  latter's  con- 
venience and  benefit  In  a  case  like  this,  where  it  is  not 
only  necessary  to  a  delivery  to  the  consignee,  but  also  to  the 
conduct  of  the  carrier's  other  business,  that  the  goods  should 
be  discharged  from  the  car,  we  do  not  doubt  but  that  it  is 
the  company's  duty,  and  not  that  of  the  consignee,  to  unload 
the  consignment  from  its  vehicles.  The  only  purpose  to  be 
subserved  by  the  presence  of  Gilmer,  on  the  arrival  of  the 
car  containing  the  brick,  was  one  of  benefit  alone  to  ^im, 
and  which  he  could  avail  himself  of,  or  not,  without  failing 
in  any  duty  he  owed  the  carrier.  If  he  chose  to  waive  this 
benefit,  and  take  such  risks  as  were  involved  in  his  property 
being  left  unprotected,  and  even  without  marks  of  identifica- 
tion, he  had  the  right  to  do  so.  He  did  waive  this  right  to 
be  present  on  the  arrival  of  the  consignment,  and  consented 
to  take  all  the  risks  incident  to  the  only  kind  of  delivery 
that  could  be  made  at  Cloverfield,  when  he  became  bound 
by  a  bill  of  lading  which  provided  for  delivery  at  a  point 
where  it  could  only  be  effected  by  unloading  the  car  on  the 
ground  while  the  train  waited.  The  principle  involved  is 
the  same  as  if  there  had  been  a  side-track,  but  no  depot  or 
agent  at  Cloverfield.  In  that  case,  a  good  delivery  would 
have  been  made  by  leaving  the  car  on  the  side-track  in  the 
absence  of  Gilmer,  or  any  representative  of  his,  and  without 
any  notice  to  him.  This  court  has  settled  the  doctrine,  that 
this  latter  mode  of  delivery  is  effectual,  and  acquits  the 
carrier,  because  it  was  the  only  mode  of  delivery  within  the 
carrier's  power  to  make,  under  a  bill  of  lading  to  a  point 
where  it  had  no  agent  or  depot.  And  the  same  considera- 
tion leads  to  a  like  conclusion  here.  The  fact,  therefore, 
that  Gilmer  was  not  present  to  receive  the  brick,  did  not 
Vol.  lxzxix. 
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relieve  the  defendant  from  its  duty  to  deliver  them  at  that  time 
and  place  by  leaving  them  on  the  ground.  The  risks  of 
such  a  delivery  was  Gilmer's,  not  the  carrier's. — 8,  &  N.  Ala. 
R.  B.  Co.  V.  Wood,  66  Ala.  167. 

Notwithstanding  defendant's  failure  to  deliver  the  brick  at 
Cloverfield,  if  the  plaintiff  subsequently  received  them  at 
lif organville,  he  thereby  waive<J  performance  of  the  contract 
as  to  delivery  at  the  former  place,  said  lost  his  tight  of  action 
for  the  carrier's  default  in  that  behalf.  If  there  was  any 
evidence  in  the  case,  therefore,  tending  to  show  that  delivery 
was  accomplished  at  Morganville,  the  general  charge  for 
plaintiff  should  not  have  been  given.  We  have  no  doubt 
but  that  the  action  of  the  negroes  in  unloading  the  car  and 
stacking  the  brick  on  the  ground  amounted  to  a  delivery  to 
Gilmer,  if  they  were  his  agents.  The  question  on  this  part 
of  the  case,  then,  is  simply  whether  there  was  any  evidence 
from  which  the  jury  might  have  legitimately  inferred  that 
the/  acted  for,  and  by  authority  of  the  plaintiff.  There  is 
no  proof  of  such  authority.  On  the  contrary,  it  appears 
that,  on  the  two  preceding  days,  Gilmer  had  expected  the 
brick  to  be  delivered  at  Cloyerfield,  and  that  he  was  not  at 
home  on  the  14th,  and  could  not  then  have  authorized  the 
negroes  to  receive  the  brick  at  IMLorganville.  There  is  noth- 
ing in  the  fact  that  they  were  his  tenants,  which  went  to 
show  he  had  authorized  them  to  receive  the  consignment. 
The  only  remaining  fact  is,  that  they  did  an  act  which  was 
without  authority,  unless  they  had  a  right  to  represent 
Gilmer.  Agency  can  not  be  proved  in  this  way,  which  is 
no  more  than  to  assume  the  act  to  be  authorized  from  the 
fact  that  it  was  performed. — Reynolds  v.  Collins,  78  Ala.  94. 
The  jury  had  no  right  to  look  to  this  fact  as  a  basis  for  the 
inference  of  agency.  The  charge  did  not  withdraw  any 
evidence  from  the  jury  which  it  was  proper  for  them  to  con- 
sider, and  it  was  free  from  error. 

It  was  in  evidence  that  the  freight  charges  were  paid  in 
advance.  The  plaintiff  was,  therefore,  entitled  to  recover 
the  value  of  the  brick  at  Cloverfield,  on  the  day  they  should 
have  been  delivered. — B.  &,  O.  R.  R.  Co.  v,  Humphreys, 
9  Amer.  A.  ^xg.  B.  B.  Cases,  331  (n.  344)  \  S.  &  N.  Ala. 
R.  R.  Co,  V.  Wood,  72  Ala.  457. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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Decatur  Charcoal  Chemical  l^^orks  v. 

Moses. 

t 

Motion  by  SJieriff  for   Instructions  as  to   Application  of 
Moneys  collected  under  Executions. 

1.  Lien  of  registered  judgmenL — Under  statutory  provisions,  the  due 
registration  of  a  judgment  or  decree  for  money  gives  it  "a  ]ien  upon 
all  the  property  of  the  defendant  in  the  county,  which  is  subject  to  levy 
and  sale  under  execution"  (Code,  pp.  635-6,  note) ;  and  this  lien  must 
prevail  as  against  a  junior  judgment,  notwithstanding  a  stay  of  execu- 
tion by  order  of  the  plaintiff,  when  an  execution  on  each  judgment  is 
in  the  hands  of  the  sheriff  at  the  time  of  a  sale,  although  the  junior 
execution  was  issued  and  levied  during  the  suspension  of  the  senior. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

Motion  by  W.  D.  Westcott,  sheriff  of  Montgomery  county, 
for  the  instructions  of  the  court  as  to  the  application  of 
certain  moneys  in  his  hands  arising  from  a  sale  of  property 
under  execution  against  the  Montgomery  Furnace  and  Chemi- 
cal Company,  which  was  claimed  by  the  Decatur  Charcoal 
Chemical  Company  and  by  the  Montgomery  Irou  Works,  or 
its  assignee,  H.  C.  Moses.  The  court  ordered  Moses  to  be 
first  paid,  and  the  balance  applied  to  the  execution  in  favor 
of  the  Deqatur  Charcoal  Chemical  Company.  The  latter 
company  excepted  to  this  decision,  and  here  assigns  it  as 
error.     The  opinion  states  the  material  facts. 

Marks  &  Massie,  for  appellant,  cited  Muir  v.  Leitch, 
7  Barb.  341;  Love  v.  Harper,  4  Humph.  Tenn.  113;  Lyles 
V.  Cheney,  Kansas,  13  Pac.  Eep.  816;  Freeman  on  Judg- 
ments, §  383. 

Arrington  &  Graham,  contra,  cited  Patton  v,  Hayter, 
Johnson  &  Co.,  15  Ala.  18;  Albertson,  DougUis  &  Co.  v. 
Goldsby,  28  Ala.  711;  Br.  Bk.  v.  Broughton,  15  Ala.  132; 
Freeman  on  Executions,  §  206;  40  Penn.  Si  244;  Davidson 
V.  Waldron,  31  111.  121. 

STONE,  C.  J. — The  question  in  this  case  is,  which  of 
two  executions  had  the  paramount  lien  on  certain  goods  and 
Vol.  lxxziz. 
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chattels,  the  property  of  the  Montgomery  Furnace  and 
Chemical  Company,  a  corporation — said  corporation  and 
chattels  having  their  situs  and  place  of  business  in  Mont- 
gomery county,  Alabama.  The  Decatur  Charcoal  Chemical 
Works  recovered  a  judgment  in  the  Circuit  Court  of  Mont- 
gomery county,  against  the  Montgomery  Furnace  and  Chemi- 
cal Company,  on  June  18,  1888.  At  the  request  of  the 
president  of  M.  F.  &  C.  Co.,  the  attorney  for  the  Decatur  C. 
C.  Works  instructed  the  clerk  not  to  issue  execution  on  said 
judgment  until  further  orders.  On  the  day  the  execution 
was  stayed — June  18,  1888 — the  attorney  for  plaintiff  ob- 
tained "a  certified  transcript  of  said  judgment,^'  and  on  that 
day  had  it  "duly  recorded  in  the  Probate  Court  of  Mont- 
gomery county,  Alabama,  in  full  compliance  with  the  law  of 
this  State,  approved  on  February  28,  1887,  entitled  'An 
act  to  provide  for  the  registration  and  lien  of  judgments  and 
decrees  for  the  payment  of  money.'  " 

After  June  19,  1888,  but  during  the  same  term  of  the 
court,  the  Montgomery  Iron  Works,  a  corporation,  recovered 
a  judgment  against  the  Montgomery  Furnace  and  Chemical 
Company,  and  sued  out  execution,  which  was  levied  upon 
the  said  chattels  of  the  Montgomery  F.  &  C.  Company. 
Before  the  sale  under  this  levy,  an  execution  was  issued  on 
the  said  judgment  in  favor  of  tbe  Decatur  Charcoal  Chemi- 
cal Works,  which  was  also  levied  by  the  sheriff  oq  said  chat- 
tels. The  chattels  or  goods  were  advertised  and  sold  under 
both  executions.  The  proceeds  of  the  sale  were  less  than 
the  amount  of  the  two  executions.  The  judgment  in  favor 
of  the  Montgomery  Iron  Works  had,  in  the  meantime, 
become  the  property  of  H.  C.  Moses  by  transfer. 

The  sheriff,  having  in  his  hands  the  money,  proceeds  of 
the  sale  of  said  goods  and  chattels,  and  each  execution 
creditor  claiming  the  paramount  lien,  reported  the  facts  to 
the  court  from  which  the  executions  issued,  and  prayed  the 
court's  instructions  as  to  the  proper  disbursement  of  the 
money.  The  court  decided  that  Moses,  transferree  of  the 
judgment  recovered  by  the  Montgomery  Iron  Works,  had 
the  paramount  li^n,  and  was  entitled  to  be  first  paid.  The 
present  appeal  is  from  that  judgment. 

Under  the  provisions  of  the  statute — Sess.  Acts  1886-7, 
p.  99;  Code  of  1886,  p.  635,  note— it  is  declared,  "that  the 
plaintiff,  or  owner  of  any  judgment  or  decree  rendered  by  a 
court  of  record,  for  the  payment  of  money,  may  file  in  the 
office  of  the  judge  of  probate  of  any  county  in  this  State  a 
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certificate  of  the  clerk  or  register  of  the  court  by  which  said 
judgment  or  decree  was  rendered,  showing  the  court  which 
rendered  the  same,  the  amount  and  date  thereof,  and  the 
amount  of  costs,  the  names  of  the  parties,  and  the  names  of 
the  plaintiff's  attorney ;  which  certificate  shall  be  registered 
by  the  judge  of  probate  of  such  county,  in  a  book  to  be  kept 
by  him  for  that  purpose,  which  register  shall  also  show  the 
date  of  filing,  and  the  name  of  the  owner  of  such  judgment 
or  decree.  And  every  judgment  or  decree  so  filed  and 
registered  shall  be  a  lien  upon  all  the  property  of  the  defend- 
ant in  such  county,  which  is  subject  to  levy  and  sale  under 
execution;  and  said  lien  shall  continue  for  ten  years  from 
the  date  of  such  registration." 

Before  the  enactment  of  this  statute,  judgments  were  not 
liens  under  our  laws,  either  on  real  or  personal  property. 
The  lien  attached  only  when  execution  was  placed  in  the 
hands  of  the  sheriff,  and  it  extended  only  to  property  in  the 
county  in  which  the  sheriff  held  execution.  And  if,  after 
acquiring  a  lien  by  placing  execution  in  the  hands  of  the 
sheriff,  a  term,  or  six  months,  were  permitted  to  elapse  during 
which  the  sheriff  had  no  execution,  the  lien  would  be  lost 
Code  of  1886,  §  2894;  3  Brick.  Dig.  451,  %B6  et  seq. 

In  the  absence  of  the  statute  approved  February  28,  1887, 
there  can  be  no  question  that  the  stay  of  execution  ordered 
and  granted  in  the  case  of  the  Decatur  Charcoal  Chemical 
Works,  would  have  had  the  effect  of  giving  to  the  later 
judgment  and  execution  a  paramount  lien  on  the  goods,  and 
on  the  money  for  which  they  were  sold.  This,  on  the  prin- 
ciple, that  a  party  who  thus  wrests  the  process  of  the  court 
from  its  legitimate  purpose  and  office,  is  conclusively  pre- 
sumed to  intend  thereby  to  favor  and  aid  the  judgment 
debtor;  and  such  act  is  a  fraud  on  a  junior  execution  creditor, 
which  gives  the  latter  a  paramount  lien. — Patton  v.  Hayter^ 
15  Ala.  18;  Br.  Bank  Montgomery  t?.  BroughUm,  lb.  127; 
Albertson  v.  Ooldsby,  28  Ala.  711;  Freeman  on  Executions, 
§  206.  What  was  the  purpose  of  that  statute,  and  has  it 
changed  the  rule  as  to  voluntary  stay  of  execution  by  the 
plaintiff? 

There  was  a  time  when,  under  our  statutes,  judgments 
rendered  by  courts  of  record  fixed  a  lien  on  the  real  estate 
owned  by  the  defendant,  if  situated  anywhere  in  the  State 
of  Alabama;  and  that  lien  did  not  depend  for  its  creation 
or  vitality  on  the  issue  of  an  execution,  or  the  placing  of  it 
in   the   hands  of   the    sheriff.     It  was    a    judgment  lien. 

Vol.  lxxxix. 
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1  Brick.  Dig.  899.  This  principle  had  exceptions,  suffering 
the  judgment  to  become  dormant  being  one  of  them. 
Another  exception  was,  that  if  the  plaintiff  in  such  judg- 
ment stayed  execution,  this  act  of  his  was  constructively 
fraudulent  as  against  a  junior  judgment  creditor,  and 
subordinated  his  lien  to  that  of  the  latter. — PaUon  v, 
Hayter^  15  Ala.  18.  This  continued  to  be  the  law,  and  this 
its  interpretation  as  affecting  judgment  liens  on  real  estate, 
until  the  statute  was  changed  by  the  adoption  of  the  Code 
of  1852 — January  17,  1853.  Since  that  time,  the  rule  has 
prevailed  as  to  both  species  of  property,  which  theretofore 
prevailed  in  reference  to  personalty.  That  is,  there  was  no 
lien,  until  execution  was  placed  in  the  hands  of  the  sheriff, 
and  the  lien  was  confined  to  the  county  in  which  it  was  so 
placed.— 1  Brick.  Dig.  900,  §§  147-8.  '  And  this  lien  would 
be  lost,  if  there  was  a  lapse  of  an  entire  term. — Code  of 
1886,  §2894;  Childs  v.  Jones,  60  Ala.  352;  Matthews  v. 
Mobile  Mut  Life  Ins,  Co,,  75  Ala.  85.  So,  if  execution  was 
stayed  by  order  of  the  plaintiff,  this  gave  to  a  junior  execu- 
tion not  so  stayed  a  paramount  lien. 

Before  the  statute  of  February  28,  1887,  if  plaintiff  in  a 
judgment  desired  to  secure  a  lien  in  any  county,  on  property 
owned  by,  or  likely  to  accrue  to  the  defendant  in  that  county, 
the  only  course  open  to  him  was  to  sue  out  execution,  and 
place  it  in  the  hands  of  the  sheriff  of  that  county,  and,  by 
successive  issues,  to  keep  process  in  his  hands  ^'without  the 
lapse  of  an  entire  term.''  Allowing  such  lapse  to  intervene, 
was  a  loss  of  the  lien  to  him.  And  if,  after  so  placing,  or 
renewing  his  execution,  he,  by  any  positive  act  or  dirediion 
of  his,  caused  the  execution  to  be  suspended  or  held  up,  and 
during  such  suspension  another  execntion  on  another  judg- 
ment was  placed  in  the  hands  of  the  sheriff  for  levy,  this 
would  have  transferred  the  priority  of  lien  to  the  execution 
last  placed  in  the  hands  of  the  sheriff. 

Was  it  the  purpose  of  the  act  of  1887  to  place  the  lien 
of  a  recorded  judgment  on  the  same  solid  basis  as  that  of  a 
recorded  mortgage,  and  that  for  a  term  of  ten  years  ?  And 
has  a  junior  creditor  with  an  execution  no  redress  in  such 
case?  If  so,  it  requires  no  stretch  of  imagination  to  sup- 
pose a  case  in  which  a  failing  debtor  may  secure  to  himself 
a  very  long  term  of  enjoyment  of  his  property,  and  keep  his 
other  creditors  at  bay,  by  tiie  kind  indulgence  and  favoritism 
of  the  one  creditor  who  acquired  the  first  lien. 

In  reply  to  this  phase  of  the  argument  it  is  urged^  that 
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the  junior  execution  creditor  can  coerce  the  holder  of  the 
older  lien  to  enforce  it,  and  thus  secure  to  himself  what  may 
remain  after  satisfying  the  recorded  judgment  Under 
what  principle  of  law  can  the  coercion  be  eflfected?  The 
statute  makes  no  provision  for  it;  and  if  we  treat  the  ques- 
tion as  a  parallel  to  the  right  of  a  junior  mortgagee  against 
the  senior,  it  furnishes  no  solution  to  the  question.  A 
junior  mortgagee  can  not  compel  the  senior  mortgagee  to 
foreclose. — Kelly  v.  Longshore,  78  Ala.  203.  If  the  record 
of  the  judgment  preserves  a  lien,  notwithstanding  the  stay 
of  execution,  we  can  conceive  of  no  very  clear  or  safe 
.remedy  left  to  the  junior  execution  creditor.  He  can,  per- 
haps, sell  the  property  subject  to  the  older  lien ;  but  it  need 
scarcely  be  said  that  such  sale  would  not  promise  encourag- 
ing results.  And  complicating  and  embarrassing  difficulties 
would  probably  arise,  respecting  the  safe  custody  of  per- 
sonal property  so  sold,  until  it  might  be  wanted  in  satisfac- 
tion of  the  recorded  judgment  lien.  The  right  of  a  junior 
mortgagee  to  redeem  from  a  senior  mortgagee,  and  then, 
tacking  them  together,  to  foreclose  both  mortgages,  is  an 
equitable  principle,  and,  if  not  agreed  to  by  the  senior 
mortgagee,  can  only  be  enforced  in  equity.  Can  this  equi- 
table doctrine  be  applied  to  the  adjustment  of  the  statutory 
lien  created  by  the  registration  of  a  judgment? 

We  have  indulged  in  these  reflections  for  the  purpose  of 
showing  what  embarrassing  inquiries  will  probably  result 
from  the  interpretation  contended  for — namely,  that  a  re- 
corded judgment  fastens  a  lien,  which  a  stay  of  execution 
by  plaintiff's  order  does  not  impair. 

But  how  can  we  escape  this  interpretation?  The  statute, 
in  express  terms,  declares  that  a  ^^judgment  or  decree,  so 
filed  and  registered,  shall  be  a  lien  upon  all  the  property  of 
the  defendant  in  such  county  which  is  subject  to  levy  and 
sale."  It  makes  no  mention  of  execution,  and  we  can  not 
hold  that  execution  in  the  hands  of  the  sheriff  was  intended 
to  be  one  of  the  conditions  of  the  lien.  To  so  hold  would 
not  only  be  in  the  teeth  of  the  statute,  but  would  show  that 
the  statute  itself  is  redundant  and  meaningless;  for,  if  exe- 
cution in  the  hands  of  the  sheriff  is  necessary  to  the  lien, 
then  registration  is  not  necessary,  for  the  execution  gives 
the  lien  without  the  registration.  We  can  not  give  the 
statute  any  operation,  unless  we  hold  that  it  was  intended  to 
take  the  place  and  have  the  effect  of  an  execution  in  the 
hands  of  the  sheriff,  as  an  instrumentality  of  creating  and 
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preserving  a  lien,  and  we  consequently  so  hold. — Muir  v, 
Leitch,  7  Barb.  3'41.  The  instruction  not  to  issue  execution 
can  not  vary  the  question,  for  the  statute  clearly  contem- 
plates that  there  shall  be  no  execution.  It  would  be 
singularly  absurd  to  hold  that  giving  directions  to  do,  or 
rather  not  to  do,  precisely  what  the  statute  contemplates 
shall  not  be  done,  works  a  forfeiture  of  all  benefits  secured 
by  the  statute;  in  other  words,  that  giving  directions  to 
conform  to  what  the  statute  contemplates,  works  a  forfeiture 
of  all  benefit  under  it. 

It  was  by  force  of  the  statute  that  an  execution  in  the 
hands  of  the  sheriff  operated  a  lien  on  the  property  of  the 
defendant  situated  in  the  county.  It  is  by  virtue  of  the  act 
of  February  28,  1887,  that  registration  of  a  judgment  takes 
the  place  of  that  lien  to  some  extent.  A  lien  given  by 
statute,  can  be  modified  or  taken  away  by  statute. — 1  Brick. 
Dig.  900,  §  144. 

The  novelty,  if  not  the  intricacy  of  the  question  presented, 
and  the  abuses  and  wrongs  of  which  the  act  of  February  28, 
1887,  may  be  made  the  possible  instrument,  have  caused  us 
to  consider  it  more  at  length  than  may  seem  to  have  been 
necessary.  Possibly  the  act  is  too  sweeping  in  its  terms. 
Possibly  it  would  best  subserve  the  end  in  view,  and  rob  the 
statute  of  its  power  to  oppress,  if  it  should  be  made  the  duty 
of  the  plaintiff  in  the  recorded  judgment  to  proceed  at  once 
to  enforce  hia  judgment,  whenever  a  junior  judgment  credi- 
tor has  execution  in  the  hands  of  the  sheriff  for  levy  and 
collection;  with  a  provision  that,  if  he  fail  to  do  so,  before 
sale  made,  the  lien  of  the  junior  judgment  creditor  will  pre- 
vail over  his.  This,  however,  is  a  question  for  the  legisla- 
ture, not  for  us. 

In  the  case  we  have  in  hand,  there  was  no  actual  oppres- 
sion; for  the  junior  judgment  creditor  was  not  delayed  in 
obtaining  a  sale  of  the  goods  levied  on,  both  executions 
being  in  the  sheriff's  hands  at  the  time  of  the  sale.  We 
need  not,  and  do  not,  decide  that  there  would  be  no  remedy, 
if  the  plaintiff  in  the  older  judgment  should  fail  to  enforce 
his  claim,  after  execution  on  the  junior  judgment  was  placed 
in  the  hands  of  the  sheriff.  Nor  will  we  decide,  if  there 
had  been  such  failure,  which  creditor  would  have  had  the 
paramount  right  to  the  money. — Campbell  v,  Spencer  4  Ala. 
543 ;  Bagby  v.  Reeves^  20  Ala.  427 ;  Lancaster  v.  Jordan^ 
78  Ala.  197.  These  questions  are  not  before  us.  All  we 
decide  is, .  that  on  the  admitted  facts  in  this  record,  the 


Digitized  by  CjOOQ IC 


544  SUPREME  COURT  [Nov.  Term, 

[Winter  v.  Montgomery  Gas-Light  Co.] 

Decatur  Charcgal  Chemical  Works  has  the  prior  right,  and 
is  entitled  to  be  first  paid. 
Reversed  and  rendered 

Clopton,  J.,  not  sitting. 


Winter  v.  Montgomery  Gas-Llght  Co. 

Bill  of  Interpleader  in  Equity, 

W  885  !•    Stock  of  married  woman ^  in  name  of  husband  as  trustee;  transfer 

89  sSl  ^^^  ^  without  notice, — When  stock  in  a  private  corporation  stands  on 

1^  245|  its  books  in  the  name  of  the  husband  as  tnistee  for  the  wife,  and  is  trans- 

ferred  by  him  as  trustee,  the  transferrer  is  chargeable  with  notice  of  the 

{88  544|         wife's  equitable  rights ;   but,  if  he  si^rrenders  the  certificate,  procures 

188  5781  (lie  issue  of  a  new  one  in  his  own  name,  and  delivers  it  to  the  hasband, 
with  power  of  attorney  indorsed,  and  the  husband  then  transfers  it  to  a 
creditor,  with  irrevocable  power  of  attorney  indorsed,  the  creditor  is 
entitled  to  protection  against  the  equitable  rights  of  the  wife,  of  which 
he  had  no  notice,  and  may  compel  a  transfer  to  himself  on  the  books  of 
the  corporation. 

Appeal  from  the  City  Court  of  Montgomery,  in  equity. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

This  was  a  bill  of  interpleader,  filed  on  the  14th  October, 
1886,  by  the  Montgomery  Gas-Light  Company,  a  private 
corporation,  against  Alex.  T.  London  as  administrator  of  the 
estate  of  D.  S.  Schanck,' deceased,  Mrs.  Mary  E.  Winter, 
Joseph  S.  Winter,  her  husband,  and  Jno.  Gindrat  Winter, 
both  in  his  own  right  and  as  trustee  of  his  mother,  Mrs. 
Mary  E.  Winter;  and  sought  to  compel  the  defendants  to 
interplead,  and  to  contest  between  themselves  their  respective 
rights  to  certain  shares  of  stock,  with  accrued  dividends, 
which  London  asked  to  have  transferred  and  paid  to  himself 
as  administrator,  and  which  were  claimed  by  Mrs.  Winter. 
The  defendants  each  answered,  propounding  their  respective 
claims,  and  submitting  to  the  jurisdiction  of  the  court;  and 
a  formal  decree  of  interpleader  was  entered. 

The  original  certificates  for  the  stock,  with  other  shares, 
were  in  the  name  of  **J.  S.  Winter,  trustee  for  Mary  E. 
Winter,"  and  were  so  entered  on  the  books  of  the  company. 
On  the  30th  March,  1871,  the  stock  was  transferred  by  J.  S. 
Winter,  "trustee,  <fcc.,"  on  the  books  of  the  company,  to  Jno. 
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Qindrat  Winter,  who,  on  the  2l8t  August,  1871,  on  surren- 
der of  the  old  certificates,  procured  the  issue  of  two  new  cer- 
tificates to  himself,  being  the  certificates  here  in  controversy; 
and  a  few  days  afterwards  he  delivered  these  certificates  to 
J.  S.  Winter,  with  indorsement  under  seal,  dated  August 
25th,  1871,  in  these  words:  "For  value  received,  I  hereby 
constitute  and  appoint  Joseph  S.  Winter  my  true  and  lawful 
attorney,  for  me  and  in  my  name  to  transfer,  set  over,  and 
assign  on  the  books  of  the  Montgomery  Gas-Light  Company, 
the  within  described  two  shares  of  the  capital  stock  of  said 
company,  to  such  persons,  and  for  such  consideration  as  he 

may  elect,  with  full  power  in  the  said to  make  and 

appoint  one  or  more  proxies  or  attorneys  under  him,  with 
like  powers  and  authority  to  make  and  effect  the  transfer 
aforesaid  of  the  said  named  shares.''  On  the  next  day, 
August  26th,  J.  S.  Winter,  by  indorsement  under  seal,  in 
form  of  an  irrevocable  power  of  attorney,  transferred  the  cer- 
ficates  to  Daniel  S.  Schanck,  of  New  York  city,  as  collateral 
security  for  three  notes  of  that  date,  together  amounting  to 
$5U0;  authorizing  him  to  surrender  the  certificates,  and  have 
new  certificates  issued  in  his  own  name,  or  to  transfer  them 
with  like  powers  to  any  other  persons,  or  to  sell  them  after 
default  made  in  the  payment  of  the  notes;  and  the  indorse- 
ment contained  a  stipulation  in  these  words:  "And  I 
oovenant  and  agree  with  the  said  D.  S.  Schanck  that  I  am 
the  lawful  owner  and  holder  of  said  stock,  and  have  full 
right  and  authority  to  sell  and  dispose  of  the  same." 

D.  S.  Schanck  died  on  the  5th  May,  1872,  in  New  York 
city,  where  he  resided.  The  record  does  not  show  when 
letters  of  administration  on  his  estate  in  Alabama  were 
granted  to  London ;  but  his  demand  for  a  transfer  of  the 
stock  on  the  books  of  the  company  was  made  only  a  few 
months  before  the  bill  was  filed.  An  answer  was  filed  by 
Jno.  Gindrat  Winter,  disclaiming  all  personal  interest  in  the 
subject  of  controversy,  denying  all  recollection  of  the  facts 
alleged,  and  stating  that,  if  he  signed  the  papers  as  alleged, 
it  must  have  been  done  only  at  the  instance  of  J.  S.  Winter. 
An  answer  was  filed  by  J.  S.  Winter,  admitting  the  transfer 
of  the  stock  to  Schanck  as  collateral  security,  but  alleging  that 
the  transfer  was  made  without  the  knowledge  of  his  wife, 
and  that  the  debt  to  Schanck  had  been  long  since  paid;  and 
he  claimed  a  set-off  against  Schanck's  estate,  for  damages 
on  account  of  an  attachment  sued  out  against  him  by 
Schanck,  founded  on  the  debt  evidenced  by  the  notes.  An 
35 
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answer  was  filed  in  the  name  of  Mrs.  Winter,  claiming  the 
stock  as  belonging  to  her  statutory  estate,  denying  all 
knowledge  of  the  transfers  alleged  in  the  bill,  and  adopting 
the  answer  of  J.  S.  Winter  as  to  the  claims  of  payment  and 
set-off.  London,  in  his  answer,  denied  all  knowledge  of 
Mrs.  Winter^  s  equitable  right  to  the  stock,  claimed  that  his 
intestate  was  a  purchaser  for  yalue  without  notice,  and 
pleaded  the  statute  of  limitations  against  Mrs.  Winter's 
claim.  The  answers  of  J.  S.  Winter  and  Mrs.  Winter  were 
afterwards  amended  by  pleading  the  statute  of  limitations 
against  the  claim  of  London. 

The  City  Court  sustained  the  claim  of  London,  and  ren- 
dered a  decree  in  his  fayor;  and  this  decree  is  here  assigned 
as  error  by  J.  S.  Winter  and  Mrs.  Winter,  "severally  and 
respectively." 

Watts  A  Son,  for  appellants. — (1.)  The  stock  was  the 
statutory  estate  of  Mrs.  Winter,  and  it  could  only  be  dis- 
posed of  in  the  mode  prescribed  by  statute. — Cases  cited  in 
3d  Brick.  Digest,  552,  §  140.  A  conveyance  of  the  wife's 
chores  in  action,  by  the  husband,  without  her  assent,  is  void. 
Smythe  v.  Oliver,  31  Ala.  50.  The  wife's  title  can  only  pass 
by  the  joint  conveyance  or  transfer  of  the  husband  and  her- 
self.— Hammond  v.  Thompson,  56  Ala.  580 ;  Blythe  v.  Dar- 
gin,  68  Ala.  370.  Neither  her  presence  when  a  sale  or 
transfer  of  her  property  is  made  by  the  husband,  nor  her 
assent  thereto,  will  operate  to  pass  her  title. —  Williams  v, 
Auerbach,  57  Ala.  90;  Evans  v.  English,  Ql  Ala.  416.  (2.) 
The  statute  is  strictly  enabling,  and  only  confers  the  power 
to  sell. — Peebles  v.  Stolla,  57  Ala.  53 ;  Shulman  v.  FUzpaMck, 
62  Ala.  571.  A  mortgage  of  the  wife's  property  to  secure 
the  debt  of  the  husband,  is  absolutely  void,  though  signed 
by  husband  and  wife,  and  even  though  given  for  money 
borrowed  to  purchase  necessary  family  supplies. — Heard  v. 
Hicks,  82  Ala.  484;  Mcintosh  v.  Parker,  82  Ala.  238; 
3  Brick.  Digest,  153,  §  553;  Chapman  v,  Abrams,  61  Ala, 
108 ;  Gilbert  v.  Dupree,  63  Ala.  331 ;  Garrett  v.  Lehman, 
Durr  &  Co.,  61  Ala.  391;  Voltz  v.  Voliz,  75  Ala.  555. 
Here,  the  stock  was  pledged  as  collateral  security  for  the 
debt  of  the  husband ;  and  the  pledgee  acquired  no  more  title 
than  the  pledgor  had,  which  was  none  at  all. —  Weaver  v. 
Barden,  49  N.  Y.  286;  96  U.  S.  (6  Otto),  193;  Jordan  v. 
Smith,  83  Ala.  299.  (3.)  The  statute  prescribes  the  mode 
by  which  stock  owned  by  married  women  may  be  transferred 
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and  conveyed,  and  prohibits  any  other  mode. — Code,  1876, 
§  2161;  National  Bank  v,  Hariwell,  84  Ala.  379.  At  com- 
mon law,  and  by  statute,  shares  of  stock  are  personal  prop- 
erty, and  the  certificates  are  not  negotiable. — Code,  1876, 
§  2041;  3  Brict  Digest,  165,  §  135;  East  B.  Land  Co,  v. 
Dennis,  85  Ala.  565 ;  Cook  on  Stockholders,  §§  412-13.  The 
doctrine  of  innocent  purchaser  for  value,  as  to  personal 
property,  only  applies  to  negotiable  paper. — Fairbanks  v. 
Eureka  Co.,  67  Ala.  109;  Medlin  v,  Wilkerson,  81  Ala.  147. 
(4.)  The  stock  was  transferred  without  the  knowledge  or 
assent  of  Mrs.  Winter,  and  she  has  done  nothing  to  estop 
her  from  asserting  her  rights.  The  protection  accorded  to 
innocent  purchasers  of  stock  is  based,  in  most  cases,  on  the 
doctrine  of  estoppel. — Cook  on  Stock,  &c.,  §§  416,  473. 
(5.)  The  statute  of  limitations  of  six  years  bars  a  recovery. 
Underhill  v.  Insurance  Co.,  67  Ala.  45.  Neither  London, 
nor  his  intestate,  has  ever  been  in  possession  of  the  stock, 
but  they  have  only  held  the  certificates. — Campbell  v.  Wood- 
stock Iron  Co,,  83  Ala.  358;  Nabring  v.  Bank  of  Mobile, 
58  Ala.  208. 

Tompkins  &  Troy,  and  A.  A.  Wiley,  contra,  cited  Bank 
of  Utica  V.  Smalley,  2  Cowen,  770;  Gilbert  v.  Manchester 
Co,,  11  Wend.  627;  Kortright  v.  Com,  Bank,  22  Wend.  362; 
Railroad  Co,  v,  Schuyler,  34  N.  Y.  80;  Saltus  v,  Everett, 
20  Wend.  268;  Mowrey  v,  Welsh,  8  Cow.  238;  Gregg  v. 
Wells,  10  Ad.  &  El.  90;  Pickering  v.  Bush,  15  East,  38; 
Brewster  v,  Seine,  42  Cal.  139 ;  Thompson  v,  Toland,  48  Cal. 
99;  Winter  v.  Mining  Co,,  53  Cal.  428;  Atkinson  v,  Atkinson, 
8  Allen,  15;  Dodds  v.  Hills,  2  Hem.  &  M.  424. 

CLOPTON,  J. — The  uncontroverted  facts  are:  that  on 
March  30,1871,  there  stood  on  the  books  of  the  Montgomery 
Gas-Light  Company,  a  corporation,  thirty  shares  of  its  capi- 
tal stock,  in  the  name  of  "J.  S.  Winter,  trustee  for  Mary  E. 
Winter."  On  that  day,  J.  S.  Winter,  trustee,  assigned  the 
thirty  shares  to  J.  Gindrat  Winter,  which  transfer  was 
registered  on  the  books  of  the  company.  On  August  21, 
1871,  certificates  for  the  five  shares  in  controversy,  being 
part  of  the  thirty  shares,  were  issued  by  the  company  to  J. 
Gindrat  Winter,  who,  on  the  25th  day  of  the  same  month, 
delivered  them  to  J.  S.  Winter,  indorsing  on  each  a  power 
of  attorney,  authorizing  him  to  transfer,  set  over,  and  assign 
on  the  books  of  the  company  the  shares,  to  such  person  or 
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persons,  and  for  such  consideration  as  he  may  elect,  with 
full  power  to  appoint  one  or  more  persons  with  like  powers 
and  authority  to  make  and  effect  the  transfer  of  the  shares. 
On  August  26,  1871,  J.  S.  Winter,  by  instrument  in  writing, 
assigned  and  transferred  the  certificates  of  shares,  with  all 
dividends,  to  D.  S.  Schanck,  to  secure  the  payment  of  three 
notes,  amounting  in  the  aggregate  to  five  hundred  dollars, 
his  individual  debt,  with  irrevocable  power  of  attorney  to 
Schanck  to  surrender  the  stock,  and  have  the  same  issued  to 
him  in  his  own  name. 

It  appears  from  the  pleadings  and  evidence  that  the  stock  was 
the  statutory  separate  estate  of  Mrs.  Winter.  It  is  insisted, 
that  the  transfer  to  J.  Gindrat  Winter  is  void,  for  the  reason 
that,  under  the  statutes  then  in  force,  no  valid  sale  or  con- 
veyance of  the  separate  estate  of  a  married  woman  could  be 
made,  other  than  by  an  instrument  in  writing,  executed  by 
her  husband  and  herself  jointly,  attested  by  two  witnesses, 
or  acknowledged  as  provided  by  law.  It  will  be  admitted, 
that  J.  S.  Winter,  holding  the  stock  as  trustee  for  his  wife, 
and  as  her  statutory  separate  estate,  had  no  right  or  author- 
ity to  sell  and  transfer,  or  to  pledge  it  for  his  individual 
debt;  also,  that  J.  Gindrat  Winter  having  notice  of  the 
trust,  both  of  them  are  responsible  to  the  cestui  que  trust, 
for  the  unauthorized  use  and  disposition  of  the  stock.  The 
insistence  of  counsel  would  be  sustained,  if  the  question 
involved  only  the  validity  of  the  transfer  to  J.  Gindrat 
Winter,  or  his  transferree  with  notice.  But  the  question 
presented  by  the  record  reaches  beyond  this,  and  is,  when  a 
certificate  of  stock  is  accompanied  by  a  power  of  attorney 
indorsed  thereon,  by  the  person  in  whose  name  it  is  issued, 
authorizing  the  attorney  to  transfer  it  to  any  person,  and 
for  such  consideration  as  he  may  elect,  will  the  title  of  a 
purchaser  for  value,  without  notice  of  any  intervening 
equity,  be  protected?  The  general  rule  is,  that  when  the 
legal  title  and  apparent  unlimited  power  of  disposition  is 
vested  in  a  person,  the  rights  of  a  purchaser  from  him,  for 
a  valuable  consideration,  without  notice  of  a  secret  trust 
upon  which  the  property  is  held,  are  unaffected;  the  pur- 
chaser in  such  case  acquires  an  equity  equal  in  dignity  to 
the  outstanding  equity  of  which  he  has  no  notice.  This 
principle  is  applicable  to  the  sale  and  transfer  of  certificates 
of  stock.  It  has  accordingly  been  held,  that  a  power  of 
attorney  on  a  certificate  of  stock,  authorizing  its  transfer 
to  any  person,  renders  the  stock  transferable  by  delivery; 
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and  if  the  holder  of  such  certificate  is  shown  to  be  a  pur- 
chaser for  value,  without  notice  of  an  outstanding  equity, 
from  the  person  to  whom  it  was  issued,  or  his  transferree, 
his  title  as  such  owner  can  not  be  impeached.  This  prin- 
ciple, so  far  as  we  have  discovered,  is  uniformly  sustained 
by  the  authorities.  We  cite  a  few:  Turnpike  Co.  v.  Ferreey 
17  N.  J.  Eq.  Ill; Nutting  V.  Thomason,  46  Qsl. 34:, Brewster 
v.  Seine,  42  Cal.  139;  Weaver  v.  Barden,  49  N.  T.  286; 
Far.  &  Mec.  Bank  v.  Wayman,  5  Gill,  336. 

The  rule  is,  that  as  between  two  equities  merely,  the  prior 
equity  will  prevail ;  hence,  in  order  to  give  the  purchaser 
precedence,  unless  under  exceptional  circumstances,  the 
legal  estate  must  be  annexed  to  his  equity.  It  is  contended, 
that  the  purchaser  of  a  certificate  of  stock  obtains  the  legal 
title  only  by  a  registry  of  the  transfer  on  the  corporate 
books,  and  that  the  transfer  to  Schanck  not  having  been 
registered,  the  equity  of  Mrs.  Winter  is  superior.  By  an 
examination  of  the  cases,  in  which  it  has  been  expressed 
that  a  transfer  on  the  books  of  the  corporation  is  essential 
to  pass  the  legal  title,  it  will  be  seen  *  that  the  expression 
was  used  in  reference  to  the  construction  and  purpose  of  the 
statute  making  the  stock  of  corporations  transferable  on  the 
books,  and  to  protection  against  creditors  and  subsequent 
purchasers.  In  Union  Nat.  Bank  v.  Hartwell,  84  Ala.  379, 
we  said,  that  to  this  end,  and  for  this  purpose,  the  transfer 
must  be  made  in  the  mode  prescribed  by  the  statute ;  and 
while  a  transfer  on  the  books  is  essential  to  pass  the  legal 
title  and  operate  as  notice,  a  purchaser  of  the  stock,  though 
no  registry  is  made  on  the  books,  may  acquire  such  right 
thereto  as  a  court  of  equity  will  enforce,  and  compel  its 
transfer  on  the  books.  And  in  Campbell  v.  Woodstock  Iron 
Co.y  83  Ala.  351,  speaking  of  the  transfer  of  a  certificate  of 
stock  without  registration  on  the  books,  it  is  said:  "If  in 
proper  form,  and  otherwise  unobjectionable,  such  a  convey- 
ance is  good  and  valid  between  the  parties,  although  it  may 
be  void  as  against  bona  fide  creditors,  or  subsequent  pur- 
chasers without  notice,  and  although,  as  against  the  corpo- 
ration itself,  it  may  convey  an  equitable  title,  conferring  no 
right  to  vote,  draw  dividend^,  or  other  like  incidents  of 
ownership." — Bemey  Nat.  Bank  v.  Pinckard,  87  Ala.  577. 

What  title  passes,  as  between  the  parties,  is  a  different 
question.  The  registry  on  the  books  of  the  company  of  J. 
Gindrat  Winter  as  the  owner,  and  the  issue  of  new  certifi- 
cates in  his  name,  vested  the  legal  title  in  him,  and  clothed 
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him  with  all  the  indicia  of  ownership,  and  the  apparent 
right  of  disposition.  As  between  him  and  Schanck,  his 
transfer  passed  to  the  latter  the  title  he  possessed,  and  armed 
the  latter  with  power  to  compel  a  transfer  on  the  corpo- 
rate books;  and  his  representative  demanded  October  5, 
1886,  the  transfer  to  be  registered.  Whether,  in  snch  case, 
the  title  of  Schanck  will  be  upheld  against  intervening 
equities,  arose  and  was  expressly  decided  in  Dodds  v.  Hills, 
2  Hem.  &  Mill.  424,  in  which  case,  Smith,  at  the  time  he 
took  the  transfer,  had  no  notice  that  Hills  held  the  stock  in 
trust,  but  received  notice  before  he  sent  it  for  registration. 
It  is  said:  "Although  it  is  true  that,  as  between  him  and  the 
company,  Smith  did  not  become  the  owner  until  after  regis- 
tration, nothing  but  his  own  act  was  necessary  to  make  him 
complete  master  of  the  shares.  His  position  was  like  that 
of  a  person  to  whom  an  estate  is  conveyed,  to  become  legally 
vested  on  the  performance  of  some  condition,  such  as  the 
making  of  a  demand,  or  the  like;  and  in  such  a  case  notice 
of  a  trust  would  not  prevent  the  subsequent  performance,  or 
effect  of  this  condition."  And  in  Cook  on  Stock  and  Stock- 
holders, §  325,  the  author,  after  alluding  to  the  rule  in  Eng- 
land, remarks:  **In  this  country,  a  different  rule  prevails, 
and  it  is  accepted  and  assumed  as  elementary,  that  a  bona  fide 
purchaser  for  value,  of  stock  belonging  to  a  trust  estate,  and 
sold  in  breach  of  trust,  is  nevertheless  protected  in  the  pur- 
chase, although  he  has  not  registered  the  transfer  on  the 
corporate  books." 

The  case  of  the  East  Birmingham  Land  Company  v, 
Dennis,  85  Ala.  565,  does  not  militate  against  this  view.  In 
that  case,  on  the  principle  that  a  certificate  of  stock,  indorsed 
in  blank  by  the  person  to  whom  it  was  issued,  is  not  a  nego- 
tiable instrument,  which  may  be  regarded  as  well  settled,  it 
was  held,  that  such  certificate  having  been  lost  or  stolen 
from  the  owner,  without  fault  on  his  part,  his  right  to  it  is 
superior  to  that  of  any  other  person,  who  may  acquire  it  by 
purchase  for  value  from  any  other  holder.  It  will  be 
observed,  that  the  finder  or  thief  had  no  apparent  right  or 
claim,  no  color  of  title.  The  blank  in  the  power  of  attorney 
was  not  filled  in.  The  transferror  was  not  possessed  of  the 
legal  title,  or  any  indicia  of  ownership,  or  the  apparent 
power  of  disposition.  Schanck  derived  title  to  himself 
directly  from  the  last  registered  stockholder;  the  cases  are 
not  parallel.  By  J.  S.  Winter's  transfer  to  J.  Gindrat 
Winter,  causing  it  to  be  registered,  and  by  the  issue  of  new 
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certificates  in  his  name  by  the  company,  the  transferror  to 
Schanck  was  vested  with  the  legal  title  regular  on  its  face, 
without  any  indications  to  awaken  suspicion.  He  enquired 
the  title  which  his  transferror  had,  but  no  better,  except  that 
it  was  discharged  from  the  trust— a  legal  title  sufficient  to 
his  protection  against  prior  latent  equities.  In  Salisbury 
Mills  Co.  V,  Townsend,  109  Mass.  115,  it  is  said:  "While 
a  transfer  of  shares  by  an  assignment  of  the  certificates  can 
be  eflFective  only  between  the  parties  to  the  assignment,  it 
has  been  held,  in  accordance  with  the  usages  of  trade,  that 
the  indorsement  of  the  certificates  invests  the  assignee  with 
the  legal  title  to  the  interest  so  assigned,  as  against  all 
persons  except  the  corporation. '^  It  was  ruled  that  a  bona 
fide  purchaser,  through  mesne  conveyances  starting  from  a 
trustee  who  sells  the  stock  in  breach  of  a  trust,  is  protected. 

While  certificates  of  stock  are  not  negotiable  instruments, 
when  indorsed  in  blank,  they  are  nevertheless  intended  to 
pass  from  hand  to  hand  by  delivery.  The  purchaser  looks 
to  the  genuineness  of  the  certificates,  and  the  indicia  of 
ownership  appearing  on  their  face ;  he  is  without  means  to 
ascertain  the  rights  of  his  vendor.  If  the  purchaser  were 
required  to  look  beyond  the  last  registry  on  the  books  of 
the  corporation,  to  ascertain  whether  there  are  any  equities, 
or  whether  the  stock  was  held  in  trust,  facility  in  disposing 
of  them  would  be  greatly  obstructed,  if  not  destroyed. 
Hence,  a  purchaser  for  value  from  the  party  who  is  the  last 
registered  stockholder,  and  to  whom  new  certificates  have 
been  issued,  without  notice,  is  not  affected  by  the  rights  of 
holders  back  of  the  registry. — Cook  on  Stock  &  Stockholders, 
§§  369,  443.  There  is  no  pretense  that  Schanck  had  any 
notice  of  Mrs.  Winter^s  equity,  and  in  the  instrument  assign- 
ing the  certificates  to  him,  J.  S.  Winter  covenants  and  agrees 
that  he  is  the  lawful  owner  and  holder  of  the  stock,  and  has  just 
right  and  authority  to  sell  and  dispose  of  the  same.  The 
company  is  estopped  to  deny  Schanck' s  right  and  title,  and 
to  his  equity  a  legal  title  was  annexed  sufficient  to  give  him 
precedence  over  the  equity  of  Mrs.  Winter,  of  which  he  had 
no  notice,  and  which  was  back  of  the  registry  to  J.  Gindrat 
Winter. — Mandlebaum  v.  N,  Amer,  Min,  Co.,  4  Mich.  465. 

This  conclusion  renders  unnecessary  the  consideration  of 
the  question  arising  on  the  statute  of  limitations. 

Affirmed. 
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IS  ^1        Eufaula  "Water  Company  v.  AddyBton 
\m_m\  Pipe  4&  Steel  Company. 

89    S53 

I'gy  B62|  Action  by  MateriaUman  to  enforce  Statutory  Lien. 

1 1 16    253 

^5^1  1.    Statutory  lien  for  materials;  arises  when. — A  statutory  lien  for 

.  '  materials  furniBhed  for  any  building  or  improvement  on  land,  under 

iS  ^  contract  with  the  owner  or  proprietor  (Code,  ^§  3018-19),  attaches  only 

when  they  are  furnished  for  the  purpose  to  which  they  are  devoted,  and 
not  when  they  are  supplied  on  the  general  credit  of  the  purchaser, 
without  reference  to  their  use  in  any  particular  building  or  improve- 
ment ;  but  it  is  not  necessary  that  there  should  be  a  stipulation  for  a 
lien,  nor  that  the  contract  should  be  made  with  a  view  to  charging  the 
property,  the  law  implying  the  lien  when  it  is  not  negatived  by  any 
thing  in  the  contract. 

2.  Same;  water^ipes  as  improvement. — Water-pipes  furnished  and 
laid  on  land  may  constitute  an  improvement  within  the  terms  oC 
the  statute,  the  value  of  which  may  be  charged  on  the  land  as  a  lien; 
but,  where  the  pipes  or  materials  are  furnished  to  a  company  operating 
a  system  of  water-works,  and  extend  for  a  half-mile  or  more  through 
the  lands  of  third  persons,  not  connecting  with  the  pumping  station  or 
stand-pipe  at  either  end,  the  buildings  and  stationery  machinery,  with 
the  acre  of  land  on  which  they  are  erected,  can  not  be  charged  with  a 
lien  for  the  entire  value. 

3.  Same;  works  of  quasi-public  corporation. — Authorities  cited  on 
the  question,  whether  the  property  of  a  corporation  having  public 
functions  to  perform,  as  a  company  furnishing  water  to  a  city  through 
its  works,  can  be  charged  with  a  statutory  lien  for  materials  furnished, 
but  no  opinion  expressed. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  action  was  brought  by  the  Addyston  Pipe  &  Steel 
Company,  an  Ohio  corporation,  against  the  Eufaula  Water 
Company,  a  corporation  organized  uhder  the  general  statutes 
of  this  State,  and  engaged  in  the  business  of  supplying 
water  through  its  works  to  the  city  and  citizens  of  Eufaula; 
and  was  commenced  on  the  23d  July,  1888.  The  complaint 
contained  the  common  count  for  goods  sold  and  delivered, 
and  a  special  count  seeking  to  enforce  a  statutory  lien  on  the 
defendant's  property  for  the  value  of  a  large  quantity  of 
"piping,"  furnished  by  plaintiff  to  defendant  under  contract, 
for  use  in  the  construction  of  its  works.  The  amount  of  the 
plaintiff^s  claim  was  $3,021.60,  and  its  validity  or  amount 
was  not  controverted;  "the  only  question  being,"  as  the  bill 
of  exceptions  states,  "whether  plaintiff  was  entitled  to  a  lien 
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on  the  property  described  in  the  complaint."  The  court 
charged  the  jury,  on  request,  that  they  must  find  for  the 
plaintiff  on  this  issue,  if  they  believed  the  evidence ;  and  this 
charge,  to  which  the  defendant  excepted,  is  here  assigned  as 
error. 

Jones  &  Falkneb,  for  appellant — ( 1. )  A  statutory  lien  does 
not  arise  on  every  ordinary  sale  of  building  materials,  but 
only  when  they  are  sold  under  a  contract  or  agreement  that 
they  shall  be  used  for  the  purposes  mentioned  in  the  statute. 
Chateau  v.  Thompson,  2  Ohio,  114;  Cotea  v.  Shorey,  8  Iowa, 
416;  Hill  V,  Bishop,  25  111.  349;  Fuller  v.  Nickerson,  69  Me. 
236;  Mehan  v.  Thompson^  71  Me.  492;  Rogers  v.  Currier, 
13  Gray,  129;  Eslinger  v.  Heubver,  22  Wise.  632;  Hills  v. 
Elliot,  16  Serg.  &  R.  56;  Weaver  v.  Sells,  10  Kans.  609; 
Delahay  v.  Goldie,  17  Kans.  265.  In  this  case,  the  corres- 
pondence between  the  parties  shows  that  the  goods  were  sold 
in  the  ordinary  course  of  trade,  without  reference  to  any 
particular  use ;  that  no  credit  was  contemplated,  but  it  was 
substantially  a  cash  transaction,  without  any  reference  to  a 
statutory  lien.  (2.)  Neither  the  piping,  nor  the  use  to 
which  it  was  applied,  constitutes  an  "erection  or  improve- 
ment on  land,"  as  those  terms  are  used  in  the  statute, — Rail- 
road Co.  V.  Vanderpool,  78  Amer.  Dec.  691,  and  authorities 
cited.  (3.)  Only  an  insignificant  portion  of  the  pipe  was 
laid  on  the  land  here  sought  to  be  condemned ;  and  it  does 
not  connect  with  the  buildings  and  structures  erected  on  the 
land;  yet  the  effort  is  to  subject  this  property  to  a  lien  for 
the  value  of  all  the  pipe  furnished,  extending  for  a  half-mile 
or  more  through  the  lands  of  third  persons.  (4.)  The  de- 
fendant is  a  Q[uast-public  corporation,  and  engaged  in  the 
discharge  of  public  functions.  Its  works  and  property  are 
an  entirety,  and  can  not  be  subjected  to  judicial  sale  by 
piece-meat  The  sale  of  any  part,  even  the  smallest,  would 
probably  paralyze  the  entire  system,  and  might  result  in 
remediless  injury  to  public  interests;  might  prevent  the 
flushing  of  sewers  in  times  of  epidemic,  or  failure  of  water 
supply  in  case  of  a  fire.  On  principles  of  public  policy,  it 
is  submitted,  these  statutory  provisions  can  not  be  construed 
to  apply  to  corporations  such  as  this  defendant. — Phil. 
Mech.  Liens,  §§179,  180;  Overton  on  Liens,  569;  Ghie 
V.  Canal  Co.,  24  How.  257;  Railroad  Co.  v,  Visscher,  114  U. 
S.  340;  CommWs  v.  Tommey,  115  U.  S.  122;  29  Amer.  Rep. 
412;  Foster  v.  Fowler,  60  Penn.  St  27;  Rutherford  v.  RaiU 
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road  Co.,  35  Ohio,  559;  Railroad  Co,  v.  Driscoll,  52  Texas, 
13;  3  Amer.  &  Eng.  Corp.  Cases,  425,  note;  25  Amer.  Rep. 
288;  78  Amer.  Dec.  691. 

G.  L.  Comer,  contra. — (1.)  The  statutory  lien  arises  by 
virtue  of  the  contract,  and  the  furnishing  of  the  materials; 
it  is  implied  by  law,  and  no  special  reservation  or  stipulation 
is  necessary.— Phil  Mech.  Liens,  §§  159,  118,  182,  202; 
Hill  V.  Newman,  38  Penn.  St.  141;  Cooper  v.  Cleghom, 
50  Wise.  113;  Huhhell  v.  Scheyer,  15  Abb.  Pr.  (N.  S.)  300; 
Powder  Co.  v.  Byrnes,  12  Abb.  Pr.  469;  21  Central  L.  J. 
306;  Hill  v.  Railroad  Co.,  11  Wise.  214;  72  Mo.  664; 
74  Mo.  374;  Chase  v.  James,  10  Hun,  N.  T.  506;  Hogan 
V.  Cushing,  49  Wise.  169;  Helm  v.  Chapman,  5  Paa  Rep. 
352 ;  Davis  v.  Alford,  94  U.  S.  545 ;  Mining  Co.  v.  Collins, 
104  U.  S.  176.  (2.)  As  to  what  materials  are  within  the 
statute,  and  what  are  erections  or  improvements,  see  Derrick- 
son  V.  Edwards,  5  Dutch.  468;  4  Dutch.  39;  11  Nev.  304; 
Beatty  v.  Parfcer,vl41  Mass.  523;  76  N.  T.  50.  See,  also, 
as  to  construction  of  similar  statutes,  5  Col.  23;  66  CaL 
291;  42  Penn.  St.  68;  83  Penn.  St.  Ill;  11  Wise.  389. 

McCLELLAN,  J. — This  action  was  brought  by  the  ap- 
pellee against  the  appellant,  to  recover  on  an  account  for 
piping  furnished  to  be  used  in  the  construction  of  water- 
works in  the  city  of  Eufaula,  and  to  have  a  lien,  as  for 
materials  supplied,  declared  and  enforced  against  a  certain 
one-acre  lot  belonging  to  the  defendant,  situated  just  beyond 
the  corporate  limits  of  said  city.  This  lot  was  the  situs  of 
defendant's  pumping  station,  and  on  it  were  erected  and 
placed  buildings  and  machinery  essential  to  forcing  water 
into  defendant's  stand-pipe  or  reservoir — a  half-mile  distant 
— whence  it  was  supplied,  through  a  system  of  pipes,  to  the 
city  and  its  inhabitants.  The  piping  supplied  by  the  plain- 
tiff was  used  in  making  the  conduit  between  the  pumping 
station  and  the  reservoir,  a  distance  of  about  three  thousand 
feet,  and  extended  from  a  point  twenty-five  feet  within  the 
lot  in  question,  and  outside  of  the  buildings  thereon,  to  the 
reservoir,  being  for  its  whole  length,  except  said  twenty-five 
feet,  on  land  which  did  not  belong  to  defendant,  but  in 
which  the  water-company  had  an  easement  for  this  purpose 
only.  Judgment  for  the  amount  in  suit  went  for  the  plain- 
tiff, and  to  this  no  objection  was  made,  or  exception  reserved. 
The  case  is  presented  here  solely  on  exceptions  to  the  court's 
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general  charge  in  favor  of  plaintiff,  and  its  refusal  to  give 
the  general  charge  for  the  defendant,  as  to  whether  a  lien 
existed  on  the  one  acre  in  question,  and  the  buildings  thereon, 
for  the  satisfaction  of  the  money  judgment;  and  against  the 
correctness  of  this  action  of  the  court  s^vftTal  considerations 
are  urged  upon  our  attention. 

We  do  not  doubt  that  the  laying  of  pipe  on  the  lot  of  land, 
for  the  purpose  shown  by  this  record,  is  an  * 'improvement" 
within  the  meaning  of  Code,  section  3018 ;  nor  that  the  value 
of  pipe  furnished  for  such  a  purpose  might  ordinarily  be 
charged  on  the  land,  under  the  law  which  provides  a  lien 
for  mechanics  and  material-men. — Derrickson  v.  Edwards^ 
29  N.  J.  L.  468;  Helm  t\  Chapman,  66  Cal.  29;  Beatty  v. 
Parker,  141  Mass.  523. 

The  proposition,  that  the  lien  attaches  only  where  the 
materials  have  been  furnished  for  the  purpose  to  which  they 
are  devoted,  and  that  it  does  not  arise  where  they  have  been 
supplied  on  the  general  credit  of  the  purchaser,  and  without 
reference  to  any  contract,  express  or  implied,  for  their  use 
in  a  particular  building,  or  for  the  improvement  of  certain 
land,  can  not  be  denied.  The  use  to  be  made  of  the  materials, 
the  structure  into  which  they  are  to  enter,  or  the  land  which 
they  are  to  improve,  must  be  in  the  contemplation  of  the 
parties  when  they  are  furnished,  else  it  can  not  be  said  to 
have  been  furnished  "for  any  building  or  improvement  on 
land  ....  under  or  by  virtue  of  a  contract  with  the  owner 
thereof,"  &c. ;  nor  the  cl^im  therefor  enforced  as  a  lien 
against  property  to  which  they  have  been  applied,  in  the 
unrestrained  discretion  of  the  purchaser. — Chateau  v.  Thomp  - 
son,  5  Ohio  St.  114;  Cotes  v,  Shorey,  8  Iowa,  416;  Fuller 
V.  Nickerson,  59  Me.  228 ;  Rodgers  v.  Currier,  13  Gray,  129 ; 
Tyler  v.  Currier,  lb.  134;  Hills  v.  Elliott,  13  Serg.  &  R. 
56;  Weaver  v.  Sells,  10  Kansas,  609;  Tyler  v.  Jewett, 
82  Ala.  93,  100. 

But  it  is  equally  well  settled,  that  there  need  be  no  stipu- 
lation for  a  lien,  nor  need  the  contract  of  supply  be  made 
with  a  view  to  charging  the  property.  If  the  contract  of 
the  parties  is  no  more  than  a  sale  of  the  materials  for  a 
particular  building  or  improvement  on  land,  or  to  be  used  in 
the  construction  of  certain  works,  and  there  is  nothing 
negativing  the  reservation  of  a  lien,  or  the  idea  that  the 
material-man,  if  need  be,  will  look  to  the  property  for  pay- 
ment, the  law  raises  the  implication  that  the  contract  of 
furnishing  was  made  on  the  security  afforded  by  the  prop- 
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ertj  into  which  the  materials  enter,  and  will  declare  and 
enforce  the  claim  against  the  property  itseli — Shilling  v. 
Templelon,  66  Ind.  559;  Jones  v.  Swan,  21  Iowa,  181; 
Smith  V.  Coe,  29  N.  T.  666;  Phillips  Mec.  Liens,  §  118. 

In  the  case  at  bar,  there  was  no  agreement  for  a  lien,  but 
it  very  clearly  appears  that  the  materials  were  furnished  for 
the  construction  of  water-works  at  and  for  the  city  of 
Eufaula,  under  a  contract.  We  find  nothing  in  the  record 
to  indicate  a  waiver  of  the  lien,  or  in  negation  of  plaintifiTs 
right  to  resort  to  that  mode  of  enforcing  the  payment  of  its 
account.  Our  opinion,  therefore,  is,  that  under  the  facts  of 
this  case,  this  objection  to  the  judgment  below  is  untenable. 

A  much  more  serious  objection  is  predicated  upon  the 
fact,  that  while  something  like  three  thousand  feet  of  piping 
was  furnished  under  this  contract,  all  of  which  was  used  in 
defendant's  works,  and  for  the  value  of  all  of  which  judg- 
ment was  rendered;  yet  only  twenty-five  feet  of  it  was  laid 
on  the  lot  of  land  sought  to  be  condemned,  and  even  this  pipe 
did  not  extend  into  the  buildings  located  thereon,  and  also 
condemned,  but  was  connected  therewith  by  material  not 
supplied  by  plaintiff.  The  whole  theory  of  the  statute  is  to 
give  the  material-man  a  preferred  claim  on  a  lot  of  land,  for 
the  amount  he  has  contributed  in  improving  that  particular 
land,  or  the  buildings  situated  thereon.  Can  the  lien  on  a 
particular  lot  in  a  town,  or  a  certain  ''one  acre'^  in  the  coun- 
-  try,  be  made  to  cover  and  secure  a  claim  for  materials  which 
have  not  been  used  on  that  lot  or  acre  at  all,  but  which  have 
been  used  on  other  Icmds,  on  which  no  lien  is  asserted, 
merely  because  all  of  such  material  is  used  in  a  system  of 
works,  covering  a  large  area,  and  to  the  efficiency  of  the 
system  each  part  is  essential?  The  terms  of  the  statute,  in 
our  opinion,  answer  this  inquiry  in  the  negative.  Section 
3018  of  the  Code  provides  that  "every  .  .  person,  who 
shall  furnish  any  material  .  .  .  for  any  building  or  improve- 
ment on  land,  ....  shall  have  a  lien  therefor  on  such  build- 
ing or  improvement,  and  on  the  land  on  which  the  same  is 
situated,  to  the  extent  ...  in.  area  of  the  entire  lot  or  parcel 
of  land  if  in  any  city,  town  or  village,  or,  if  not  in  any  city, 
town  or  village,  of  one  acre."  Sections  3019  and  3020  pro- 
vide for  the  removal,  in  certain  contingencies,  of  the  build- 
ing or  improvement,  from  the  lot  or  acre,  to  which  the 
buildings  or  improvements  on  which  the  lien  attaches,  by 
the  purchaser  at  the  sale  made  in  satisfaction  of  the  lien. 
Section  3025  confines  the  right  of  selection  of  the  land  to 
Vol.  lzzxiz. 
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be  charged  with  the  lien,  to  the  lot  or  acre  which  includes 
"/A«  site  of  such  building  or  improvemenV*  Section  3021 
provides  a  method  by  which  a  lessor,  where  the  materials 
have  been  furnished  at  the  instance  of  a  lessee,  shall  have 
the  right  to  prevent  the  removal  of  the  building  or  improve- 
ment from  the  premises;  i,  e.^  from  the  lot  or  acre  upon  the 
interest  of  the  lessee  in  which  the  lien  attaches.  It  is  thus 
made  to  appear  that  the  building  or  improvement  must  be 
situated  upon  the  lot  or  acre  (§  3018),  in  such  sort  that  a 
purchaser  of  the  debtor's  interest  in  that  lot  or  acre  would 
have  the  right  to  remove  the  same  therefrom  (§  3019)  ;  or, 
in  case  the  premises  were  under  lease,  to  become  the  tenant 
thereof,  and  remove  the  improvement  or  building  from  the 
lot  at  the  end  of  the  term  (§  2030),  unless  its  removal  is 
prevented  by  payment  therefor  being  made  by  the  lessor 
(§  3021) ;  and  finally,  that  where  the  tract  carved  from  ex- 
ceeds one  acre,  and  is  not  in  a  city,  &c.,  the  selection  must 
include  the  site  of  the  building  or  improvement  (§  3025). 
Conceding  that  the  pipe  supplied  by  the  plaintiff,  and 
laid  under  ground  from  the  line  of  the  lot  sought  to  be  sub- 
jected to  the  reservoir,  was  necessary  to  the  use  and  enjoy- 
ment of  that  lot,  and  the  buildings  and  machinery  thereon, 
it  is  not  situated  thereon ;  the  purchaser  at  a  sale  under  this 
judgment  could  not  remove  it  therefrom;  nor,  if  the  debtor 
be  a  lessee  of  the  lot,  could  the  lessor  prevent  its  removal 
by  paying  the  judgment;  and  the  lot  in  no  sense  includes 
the  site  of  the  piping  thus  laid  under  the  streets,  and  under 
the  lands  of  other  persons,  for  a  half  mile  beyond  the  acre 
claimed  under  the  lien.  Though  essential  to  the  pumping 
station,  it  is  not  more  essential  thereto  than  it  is  to  every 
other  part  of  the  system  of  water- works,  and  to  the  reservoir, 
public  fountains,  fire-plugs,  and  houses  throughout  the  city 
of  Euf aula  to  which  water  passes  through  the  system ;  and 
it  can  no  more  be  said  to  be  a  part  of  the  pumping  building 
than  a  part  of  the  reservoir,  stand-pipe,  or  any  other  place, 
pipe  or  house  in  the  city  reached  and  supplied  by  the  sys- 
tem. So  that  the  lien  might  as  well  be  declared  on  the 
pumping  station  for  building  the  stand-pipe,  and,  e  converso, 
the  stand-pipe  might  be  subjected  for  buildings  or  improve- 
ments on  the  pumping-station  lot;  and  each  and  both,  with 
the  land  about  them  to  the  extent  specified  in  the  statute, 
might  be  subjected  for  the  value  of  the  intervening  pipe, 
which  is  a  part  of  both,  or  either,  and  an  improvement  on 
each  lot,  if  on  either.     Moreover,  if  a  lien  for  the  value  of 
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3,000  feet  of  pipe  outside  of  the  one  acre  may*be  predicated 
on  the  25  feet  within  the  acre,  one  foot  within  would  sustain 
a  lien  for  10,000  without,  and  so  on,  ad  infinitum,  Sim- 
ilaxly,  a  railway  depot,  and  the  lot  on  which  it  stands,  might 
be  subjected  to  a  lien  for  building  the  road,  or  repairing  it, 
or  for  the  erection  of  another  depot  a  hundred  miles  away; 
and  the  interest  of  a  telegraph  company  in  a  building  in 
Eufaula  might  be  subjected  to  the  payment  for  wire  furnished 
in  constructing  a  line  to  the  city  of  New  York.  A  construc- 
tion which  would  establish  a  principle  under  which  such  re- 
sults would  be  possible,  can  not  be  tolerated.  The  purpose 
of  the  statute  is  to  give  the  material-man  a  lien  on  the  lot, 
or  acre  of  land,  for  the  value  of  the  materials  supplied  by 
him  which  have  been  applied  and  used  on  that  land^  in  the 
erection  of  buildings,  or  other  improvements  thereon,  and 
also  on  such  building  or  improvement  there  situated;  and 
the  terms  of  the  enactment  are  not  only  apt  in  the  expression 
of  this  purpose,  but  equally  so  to  the  exclusion  of  anything 
beyond  it. 

Under  a  similar  statute  in  Illinois,  an  attempt  was  made 
to  fasten  a  lien  on  a  house,  for  the  construction,  in  connec- 
tion with  the  house,  of  a  vault  under  the  street,  on  which 
the  building  abutted,  the  vault  being  intended  for  use  and 
used  as  a  part  of  the  house.  The  lien  was  denied.  The 
court,  by  Caton,  C.  J.,  said:  "The  important  question  is, 
whether  the  suit  can  be  maintained,  where  the  appurtenance 
is  not  upon  the  premises  sought  to  be  subjected  to  the  lien. 
The  statute  gives  the  lien  to  any  person  who  shall,  by  con- 
tract with  the  owner  of  a  piece  of  land  or  town  lot,  furnish 
labor  or  materials  for  erecting  or  repairing  any  building,  or 
the  appurtenances  of  any  building,  on  such  land  or  lot  We 
have  sought  in  vain  to  so  construe  this  statute  as  to  give  the 
lien  where  the  appurtenance  was  in  the  street,  and  not  on  the 
lot.  We  are  constantly  met  with  the  unmistakable  language 
of  the  act:  'Any  building  or  appurtenances  of  any  building 
on  such  land  or  lot.^  This  certainly  means  that  both  the 
building  and  the  appurtenance  shall  be  on  the  lot.  We  can 
not  fairly  construe  it  so  as.  to  give  a  lien  upon  a  lot,  for  im- 
provements made  off  of  it,  although  appurtenant  to  a  build- 
ing upon  the  lot.  .  .  .  The  law  simply  says  so,  and  by 
it  we  are  bound." — Parmelee  v.  Hambleion,  19  111.  615. 

In  Indiana,  the  statute  provides  that:  "Mechanics,  and  all 
other  persons  performing  labor  or  furnishing  materials  for 
the   construction  or  repair  of  any  building,  or  who  may 
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furnish  any  engine  or  other  machinery  for  any     .     .     , 
manufactory,  may  have  a  lien  upon  the  building  which  they 
have   constructed  or   repaired,  or   upon    any   building   or 

.  .  .  other  manufactory,  for  which  they  have  furnished 
materials,  and  on  the  interest  of  the  owner  in  the  lot  on  which 
it  stands,  to  the  extent  of  the  value  of  the  labor  done,  or 
materials  furnished,  or  bo{h.''  Under  this  law,  a  suit  was 
brought  to  recover  on  an  account  for  pig-lead  used,  in  con- 
structing the  pipes  of  a  water  company,  which  formed  the 
conduits  of  the  water  furnished  by  the  company,  between  its 
pumping  station  and  its  reservoirs,  as  also  the  pipes  used  in 
the  distribution  of  the  water  from  the  reservoirs;  and  it  was 
sought  to  have  the  amount  of  the  recovery  charged  as  a  lien 
on  the  buildings  of  the  pumping  station,  &c.  It  does  not 
seem  that  this  effort  proceeded  on  the  idea  that  the  pipes 
were  a  part  of  the  engine  building,  or  constituted  an  im- 
provement on  the  lot  on  which  that  building  stood,  though 
they  ran  into  that  lot,  and  connected  with  the  building.  It 
seems,  on  the  contrary,  to  have  been  conceded  by  counsel 
that'the  lien  could  only  be  sustained  on  the  theory,  that  the 
buildings  of  the  water-company  constituted  a  "manufactory," 
and  that  the  pipes,  though  no  part  of  the  buildings,  were 
"machinery"  for  such  manufactory.  The  lien  was  denied, 
on  the  ground  that  the  water-company  was  not  a  manufac- 
turing company,  and  its  plant  was  not  a  manufactory.  This 
decision  involves  necessarily  the  tacit  negation  of  the  propo- 
sition insisted  on  here  for  the  appellee. — Ky,,  L,  &  O.  Co, 
v.  Neio  Albany  Water  Works,  62  Ind.  63;  Phillips  Mec. 
Liens,  %  202. 

We  know  of  no  adjudged  case  which  militates  against  the 
construction  which  the  language  of  our  statute  requires 
should  be  put  on  it,  unless  it  be  that  Beaify  v.  Parker,  supra, 
in  which  it  is  held  that  the  lien  attaches  to  a  house,  for 
labor  and  materials  performed  and  furnished  in  laying  a 
drain-pipe  from  the  building  into  a  sewer  on  the  opposite 
side  of  the  street.  The  pipe  was  embraced  in  the  contract 
for  the  erection  of  the  house,  and  the  opinion  proceeds  on 
the  idea  that  it  was  a  part  of  the  house ;  and  there  is  cer- 
tainly more  reason  for  so  holding,  than  can  be  found  for 
deciding  the  pipes  involved  here  to  be  a  part  of  the  pump- 
ing station  buildings  of  the  water-company. — Beatty  v. 
Parker,  141  Mass.  523.  The  cases  cited  from  New  Jersey 
are  not  in  point.  The  structure  there  involved  was  a  flume, 
extending  a  short  distance  from  a  pond  into  a  milli  and  con- 
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veying  water  which  furnished  the  motive  power  of  the  mill 
The  whole  of  this  flume  was  on  the  land  condemned^  so  that 
the  question  we  have  was  not  there  involved. — Derrickson 
V.  Edwards,  supra;  Edwards  v.  Derrickson,  28  N.  J.  L.  29. 
In  the  same  State  it  was  held,  that  a  floating  dock  is  not  a 
building  within  the  meaning  of  that  term,  as  employed  in 
the  mechanic's  lien  law,  inasmuch  as  it  is  necessary  to  the 
existence  of  the  lien  that  the  structure  should  be  erected  on 
the  lot  sought  to  be  subjected,  and  have  remained  there  until 
the  lien  attached, — conditions  that  could  not  be  filled  by  a 
floating  structure. — Codington  v.  Dry  Dock  Co,,  31  N.  J. 
L.  477. 

But,  whatever  may  be  the  adjudications  in  other  States, 
we  see  no  escape  from  the  construction  we  have  indicated  of 
our  own  statute,  the  result  of  which  is  to  deny  plaintiffs 
right  to  a  lien  on  th.e  lot  and  building  sought  to  be  subjected, 
except  for  so  much  of  the  piping  as  was  laid  within  the  one 
acre.  As  this  was  so  insignificant  (25  feet  out  of  3,000),  we 
deem  it  hardly  necessary  to  determine  whether  a  material- 
man's lien  can  in  any  case  attach  to  property  of  an  incorpo- 
ration quasi-'puhlic  in  its  character  and  functions,  when  the 
enforcement  thereof  would  interfere  with  the  performance 
of  duties  it  owes  the  public.  It  may  be  that  water  companies, 
and  the  like,  can  not  have  their  public  functions  thus  inter- 
fered with,  by  the  enforcement  of  the  lien  of  a  material-man 
by  a  sale  of  any  part  of  their  property,  which  is  essential  to 
the  service  of  the  public.  Ordinarily,  the  coercive  process 
of  the  law  should  run  against  their  property  and  franchises 
as  an  entirety,  so  that  the  public  interests  in  them  will  be 
conserved.  It  may  readily  be  conceived  that  the  sale  under 
judicial  process  of  the  buildings  and  machinery  which  con- 
stitute the  pumping  station  of  a  water-company,  whose  duty 
it  is  to  supply  water  to  a  populous  city  for  its  people,  for 
the  suppression  of  fires,  and  for  public  sanitation  and  com- 
fort, might  result  not  only  in  individual  inconvenience,  but 
also  in  serious  public  danger  and  disaster.  We  expressly 
refrain,  however,  from  more  than  a  citation  of  some  of  the 
authorities  on  this  point. — East  Ala.  Railway  Co.  v.  Vis- 
scher,  114  U.  S.  340;  Water  Co.  v.  Hamilton,  3  A.  A.  E. 
Corp.  Cas.  421,  n.  425;  Gue  v.  Tide  Water  Canal  Co., 
24  How.  257;  Commissioners  v.  Tammany,  115  U.  S.  122; 
Foster  v.  Fowler,  60  Pa.  St.  27 ;  McPheeters  v.  Merrimac 
Bridge  Co.,  28  Mo.  465;  Qrahctm  v.  Mt.  Sterling  Railway 
Co.,  29  Amer.  Bep.  412;  s.  c,  14  Bush  (Ky.),425;  LaCrQ99e 

Vol.  lxzzix. 


Digitized  by  CjOOQ IC 


89 

561 

08 

266 

88 

298 

^tmm 

89 

661 

96 

419 

97 

882 

8i^  m' 

100 

414 

89 

561 

110 

516 

89 

"5611 

121 

594 

1889.]  OF   ATiAT^AMA  661 

[Stephens  v.  Regenstein  &  Co..] 

A  Mid.  R.   le.  Co.  V.    Vanderpool,  78   Amer.  Dec.   691, 
n.  697. 

The  cliarge  of  the  court,  as  to  the  lien  claimed  by  the 
plaintiff,  was  erroneous ;  and  the  judgment,  in  so  far  as  it 
declared  such  lien,  is  reversed,  and  the  cause  remanded. 

Clopton,  J.,  not  sitting. 


Stephens  v.  Regrensteln  &  Go. 

statutory  Claim  Suit  for  Stock  of  Goods. 

89    661 

1.  SaU  of  ttock  of  goods  by  iiuolvent  debtor;  ttipuUUion  for  employment  "^   ^^ 
cu  clerk. — On  a  sale  of  his  stock  of  eoods  by  an  insolvent  debtor,  a  stip- 

alation  for  the  continaance  of  the  busiuess  by  the  purchaser,  and  his 
own  employment  as  clerk  at  a  monthly  salary,  operates  the  reservation 
of  a  benefit  to  him,  and  renders  the  transaction  fraudulent  as  against 
creditors. 

2.  Error  without  injury  in  char^et  given  or  refused. — When,  on  the 
undisputed  facts,  a  general  charge  in  favor  of  the  plaintiff  might  have 
been  given,  and  the  amount  of  the  verdict  is  not  more  than  he  was 
clearly  entitled  to  recover,  this  court  will  not,  at  the  instance  of  the  de- 
fendant, inquire  into  the  coriectnessof  special  charges  given  or  refused, 
since  no  injury  could  have  resulted  from  any  error  in  reference  to 
them. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  a  trial  of  the  right  of  property  in  and  to  a  stock 
of  goods,  between  J.  Begenstein  &  Co.,  plaintiffs  in  attach- 
ment against  T.  A.  Stephens,  andB.  F.  Stephens  as  claimant. 
The  plaintiffs^  attachment  was  sued  out  on  the  Ist  Novem- 
ber, 1887,  and  was  levied  on  the  same  day  on  the  utock  of 
goods,  which  was  in  the  house  where  said  T.  A.  Stephens 
had  been  carrying  on  a  millinery  business  for  several  years. 
B.  F.  Stephens  was  a  brother  of  said  T.  A.  Stephens,  and 
claimed  the  goods  under  a  purchase  for  cash  a  few  days  be- 
fore the  levy  of  the  attachment,  the  exact  date  not  being 
stated.  The  value  of  the  stock  of  goods  was  "about  $2,000," 
and  the  agreed  price  was  fifty  cents  on  the  dollar  of  the 
invoice  price,  aggregating  $1,162.  The  bill  of  exceptions 
states  that  the  testimony  tended  to  show  that  the  goods 
"were  well  sold  at  that  price;"  several  merchants,  to  whom 
they  were  offered,  having  refused  to  give  more  than  33.8 
86 
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cents  on  the  dollar  of  invoice  price.  T.  A.  Stephens  was  at 
that  time  insolvent,  owned  no  other  property,  and  several 
suits  were  pending  against  him ;  and  his  brother,  the  pur« 
chaser,  knew  his  embarrassed  condition.  He  informed  his 
brother,  pending  the  negotiations  between  them,  that  he 
owed  his  mother  a  debt  of  over  $400,  his  wife  a  debt  of 
about  $500,  and  several  small  sums  to  other  persons;  and 
that  he  desired  to  sell  his  goods  in  order  to  pay  these  debts, 
since  the  property  would  be  consumed  by  costs  and  expenses 
of  sales  under  execution.  It  was  shown  that  the  money  re- 
ceived on  the  sale  of  the  goods  was  applied  in  satisfaction  of 
these  several  debts.  The  claimant  excepted  to  several 
charges  given  by  the  court,  some  ex  mero  motu,  and  others 
at  the  instance  of  the  plaintiffs,  and  also  to  the  refusal  of 
several  charges  asked  by  him ;  and  these  rulings  are  here 
assigned  as  error.  Under  the  charges  of  the  court,  the 
plaintifiEs  had  a  verdict  and  judgment  for  $162,  the  excess  of 
the  purchase-money  paid  over  and  above  exemptions. 

Gardner  4  Wiley,  for  appellant. 

STONE,  C.  J.— The  bill  of  exceptions  in  this  record 
affirms  that  it  contains  all  the  evidence.  On  the  question 
which  we  consider  decisive  of  the  case,  the  testimony  comes 
from  the  claimant — appellant  here — and  it  is  free  from  con- 
flict One  of  the  terms  of  the  sale  from  T.  A.  Stephens,  the 
debtor,  to  B.  F.  Stephens,  the  claimant,  was,  that  the  busi- 
ness should  be  continued  in  the  name  of  said  B.  F.,  the  pur- 
chaser, and  that  T.  A.  Stephens,  the  failing  debtor,  should 
be  placed  in  control  and  management  of  it  at  a  monthly 
salary  of  forty  dollars.  B.  F.  Stephens,  the  purchaser,  knew 
his  brother  T.  A.  Stephens  was  insolvent,  and  that  the  pur- 
pose of  the  sale  was  to  enable  him  to  prefer  certain  creditors, 
of  whom  his  mother  was  one.  The  sale  was  for  money. 
One  of  the  direct  results  of  the  sale  was,  that  by  the  agree- 
ment the  failing  debtor  secured  to  himself  a  paying  employ- 
ment, which  but  for  the  sale  and  agreement  he  would  not 
have  had.  This  was  a  benefit  secured  to  him,  which  ren- 
dered the  transaction  fraudulent,  as  to  that  part  of  the  prop- 
erty conveyed  which  was  in  excess  of  the  debtor^s  exemp- 
tions.— McDowell  V,  Steele,  87  Ala.  493,  and  authorities 
cited;  Knowlesv,  Street,  lb.  357. 

The  recovery  in  this  case  was  only  for  the  excess  above 
T.  A.  Stephens'  exemptions,  and  to  that  extent  the  plaintiff 
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was  clearly  entitled  to  a  verdict  The  general  charge  in 
favor  of  plaintiffs,  if  asked,  should  have  been  given,  which 
would  have  secured  to  them  the  precise  recovery  they 
obtained.  Under  such  circumstances,  we  will  not  inquire 
whether  or  not  error  was  committed  in  chai'ges  given  or  re- 
fused. Such  errors,  if  any  were  committed,  were  without 
injury. — Pritchett  v.  Pollock,  82  Ala.  169 ;  Smith  v.  Oa.  Pac. 
Railway  Co.,  at  present  term. 
Affirmed. 


DaTis  4&  Son  v.  Hays. 

Contested  Claim  of  Exemption  against  Garnishment 

1.  Relevancy  of  evidence  in  disproof  of  inventory, — When  a  claim  of 
exemption  is  interposed  to  a  debt  in  the  hands  of  a  garnishee,  and  the 
inventory  filed  by  the  debtor  on  demand  is  contested  by  the  plaintiff  in 
garnishment  (Code,  $§  2530-31),  it  is  competent  for  the  latter  to  prove 
that,  aboQt  two  years  and  a  half  before  the  claim  of  exemption  was 
tiled,  the  debtor  *'had  a  large  bank  account''  with  a  named  banker,  no 
presumption  of  loss  or  destruction  arising  from  the  lapse  of  such  time. 

2.  Same;  cross-examination  of  witness, — The  debtor  having  stated, 
in  his  examination  as  a  witness  for  himself,  that  he  had  between 
$2,500  and  |3,U00  on  hand  a  few  weeks  before  the  trial,  and  that  he  had 
invested  it  in  lands;  he  may  be  asked,  on  cross-examination,  ''where 
said  lands  were  located,''  and  **if  any  deeds  were  executed  to  him  for 
said  lands." 

3.  Charge  as  to  weight  of  evidence. — A  charge  which  instructs  the 
jury  that,  ''when  there  is  no  conflict  in  the  testimony  on  a  material 
matter,  it  is  their  duty  to  accept  and  consider  such  testimony,  and  give 
it  full  weight  in  arriving  at  their  verdict,"  "is  misleading,  if  not  posi- 
tively erroneous;"  instead  of  "full  weight,"  it  should  say,  "the  weight 
to  which,  in  their  opinion,  such  testimony  is  justly  entitled." 

Appeal  from  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

The  appellants  in  this  case,  suing  as  partners,  commenced 
an  action  by  summons  and  complaint,  in  August,  1888, 
against  F.  M.  Walker  and  John  A.  Hays,  as  late  partners 
doing  business  under  the  name  of  Walker  &  Hays ;  and  sued 
out  a  garnishment  in  aid  of  the  action,  which  was  served  on 
A.  Gilley,  D.  Mclntyre,  and  others,  as  the  debtors  of  said 
Walker  &  Hays,  or  either  of  them.  The  garnishees  appeared 
and  answered,  each  admitting  an  indebtedness  to  John  A. 
Hays;  and  on  the  11th  September,  1888,  judgment  was 
rendered  for  the  plaintiffs,  for  the  amount  of  their  debt 


Digitized  by  CjOOQ IC 


664  8UPBEME  COURT  [Nov.  Tern, 

[Davis  &  Son  v.  Hays.] 

The  amoant  of  the  plaintiffs^  judgment  was  $858.38;  the 
debt  admitted  by  Mclntyre  was  $240,  and  that  admitted  by 
Gilley  was  $415,  with  interest.  At  the  same  term  of  the 
court,  Hays  made  a  motion  to  quash  the  writ  of  garnishment, 
which  motion  was  overruled  by  the  presiding  judge  in  vaca- 
tion. At  the  September  term,  1889,  Hays  filed  an  affidavit 
and  claim  of  exemption,  claiming  the  debts  due  to  him  by 
Mclntyre  and  Gilley ;  and  on  a  subsequent  day  of  the  term, 
on  demand  of  the  plaintiffs,  he  filed  an  inventory  and 
schedule  of  his  personal  property,  verified  by  affidavit  The 
plaintiffs  contested  the  correctness  of  this  inventory,  and 
thereupon  an  issue  was  formed  between  the  parties.  On 
the  trial  of  this  issue,  exceptions  were  reserved  by  the  plain- 
tiffs to  rulings  of  the  court  on  the  admissibility  of  evidence, 
which  require  no  special  notice,  being  stated  in  the  opinion 
of  this  court ;  aud  these  rulings  are  here  assigned  as  error. 
The  court  gave  the  following  charges  to  the  jury,  on  re- 
quest of  the  claimant:  (1.)  "If  the  jury  believe  from  the 
evidence  that,  at  the  time  of  filing  the  claim  of  exemption 
by  Hays,  he  did  not  own  more  than  $1,000  in  personal 
property,  and  said  property  was  claimed  by  him  as  exempt; 
and  that  he  has  filed  a  complete  inventory  of  all  his  personal 
property  in  excess  of  said  $1,000,  and  there  is  no  fraud  in 
the  transaction;  then  the  jury  must  find  for  him.''  (2.) 
"When  there  is  no  conflict  in  the  testimony  on  a  material 
matter,  it  is  the  duty  of  the  jury  to  accept  and  consider  such 
testimony,  and  give  it  full  weight  in  arriving  at  their  ver- 
dict; they  can  not  captiously  or  capriciously  reject  any  testi- 
mony, but  must  consider  it  all  in  determining  the  issues 
submitted  to  them."  The  plaintiffs  excepted  to  each  of  these 
charges,  and  here  assign  them  as  error. 

J.  W.  Foster,  for  appellant. 

J.  F.  Roper,  contra, 

SOMERVILLE,  J. — The  issues  in  this  case  arose  on  a 
contest  by  the  plaintiffs  of  defendant's  claim  of  exemption  to 
certain  personal  property. — Code,  1886,  §  2525  et  seq. 

It  was  competent,  under  the  provisions  of  the  statute,  to 
show  that  the  defendant  had  other  personal  property  not 
embraced  in  the  inventory  filed  by  him  on  the  demand  of  the 
plaintiff.— Code,  §§  2530-31.  The  plaintiff  proposed  to 
prove  that  the  defendant  "had  a  large  bank  account^'  with 
Vol.  lxxxix. 
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a  certain  samed  banker,  in  the  spring  of  1887 — ^which  was 
about  two  and  a  half  years  before  the  present  claim  of 
exemption  was  made.  The  trial  court  excluded  the  evidence, 
as  too  remote  to  be  relevant  to  the  issue  in  dispute.  In  this 
ruling,  we  think,  the  court  erred.  There  was  no  presump- 
tion of  law  that  a  large  sum  of  money,  on  deposit  in  a  bank, 
had  been  spent  without  acquiring  a  quid  pro  quo  for  it  in 
return,  by  reason  of  this  lapse  of  time,  nor  that  whatever 
may  have  been  thus  acquired  had  been  consumed  in  its  using. 
These  facts,  if  true,  should  have  been  proved  by  affirmative 
testimony. 

So,  likewise,  as  to  the  defendant's  alleged  investment  of 
the  $2,500  to  $3,000  in  money,  which  he  admitted  having  on 
hand  within  three  weeks  prior  to  the  trial.  He  testified  to 
the  fact  that  he  had  invested  this  sum  in  lands.  The  plain- 
tiffs proposed,  on  cross-examination,  to  ask  the  defendant 
''where  said  lands  were  located,"  and  "if  any  deeds  were 
executed  to  him  to  said  lands."  The  court,  on  objection  of 
defendant's  counsel,  refused  to  permit  these  questions  to  be 
propounded.  This  was  clearly  erroneous.  The  questions 
were  pertinent  to  test  the  truth  of  the  defendant's  explana- 
tion, as  to  the  alleged  investment  of  the  money  in  question. 
If  the  power  of  cross-examination  could  be  thus  curtailed, 
there  would  be  no  efficacious  means  available  for  the 
exposure  of  artful  fabrications  of  falsehood  by  witnesses  in 
our  courts  of  justice. 

The  first  charge  given  by  the  court  is  capable  of  being  so 
interpreted  as  to  be  free  from  error.  The  second  charge  is 
misleading,  if  not  positively  erroneous,  in  describing  the 
degree  of  weight  to  be  given  the  testimony  by  the  jury.  The 
phrase  "/uZi  weight,"  incorporated  in  this  charge,  should 
be  substituted  by  the  words,  the  weight  to  which,  in  their 
opinion,  such  testimony  is  justly  entitled. 


Manasses  v.  Dent. 


Action  for  Damages  by  Landlord,  against  Purchaser  of  lao  8»8 

Tenant's  Crop.  ^^  '^ 

1.  Constructive  notice  of  landlord's  lien. — A  conversation  held  in 
November,  1887,  between  plaintiff's  tenant  and  the  defendant,  who  was 
soliciting  bis  trade  for  the  next  year,  in  which  the  tenant  told  him  that 
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''he  was  paying  rent  and  advances  to  plaintiff,  for  land  which  he  had 
purchased  conditionally,  and  that  his  custom  would  be  worth  but  little 
unless  he  could  get  the  land  paid  for'* ;  to  which  the  <iefendant  replied, 
''that  he  had  money,  and  would  let  him  haVe  it  to  pay  for  the  land,  to 
come  and  trade  with  him," — is  sufficient  to  charge  the  defendant,  tak- 
ing a  mortgage  on  the  tenant's  crops  in  January,  1888,  with  constructive 
notice  of  the  plaintifTs  lien  as  landlord  on  the  crops  grown  during  the 
year  1888 ;  and  if  he  receives  and  sells  the  crops,  he  is  liable  for  damages 
in  a  special  action  on  the  case. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  action  was  brought  by  S.  H.  Dent  against  J. 
Manasses,  to  recover  damages  for  the  defendant's  tortious 
act  in  receiving  and  selling  several  bales  of  cotton,  alleged 
to  have  been  raised  by  one  P.  A.  Butts,  on  lands  which  he 
had  rented  from  the  plaintiff,  whereby  plaintiff's  lien  as 
landlord  was  lost;  and  was  commenced  on  the  15th  April, 
1889.  In  January,  1888,  said  Butts  executed  a  mortgage 
to  defendant,  conveying  all  the  crops  raised  by  him  during 
the  year  1888,  with  other  property,,  for  advances  and  sup- 
plies furnished  during  the  year;  and  under  this  mortgage 
the  defendant  received  and  sold  four  or  five  bales  of  the  crop 
raised  by  Butts.  The  material  question  in  the  case  was, 
whether  the  defendant  was  chargeable  with  constructive 
notice  of  the  plaintiff's  lien  as  landlord;  and  that  question 
was  presented  by  the  second  charge  asked  by  the  defendant, 
which  was  refused,  and  its  refusal  is  here  assigned  as  error. 
The  charge  is  set  out  in  the  opinion  of  the  court,  and  also 
the  material  facts  shown  by  the  evidence  on  which  it  is 
based. 

RoQUEMORE,  White  &  McKenzie,  for  appellant. 

J.  E.  Long,  contra, 

CLOPTON,  J. — The  sole  question  urged  in  the  argument 
of  appellant's  counsel,  relates  to  the  sufficiency  of  the  in- 
formation received  by  him  to  charge  him  with  notice  of  the 
landlord's  lien,  and  arises  upon  the  refusal  of  the  court  to 
give  the  following  charge:  '^If,  at  the  time  Manasses  took 
the  mortgage,  and  at  all  times  afterwards,  and  up  to  the 
time  of  receiving  the  cotton,  he  was  led  to  believe  by  Butts 
that  the  cotton  was  grown  upon  his  own  lands ;  then  the  in- 
formation given  by  Butts  in  the  previous  Fall  was  not  suf- 
ficient to  constitute  constructive  notice  to  Manasses  of  DeuVs 
Vol.  lzzziz. 
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lien."  The  suit  is  a  special  actipn  on  the  case,  brought  by 
appellee  against  api^ellant,  for  receiving  and  selling  cotton 
grown  on  rented  premises,  whereby  he  was  deprived  of  the 
opportunity  to  enforce  his  landlord's  lien  for  rent  and 
advances.  Butts,  who  was  the  tenant  of  plaintiff  during  the 
year  1888,  executed  to  defendant,  in  January  of  that  year, 
two  mortgages  on  real  and  personal  property,  which  was 
his  own,  and  on  all  the  crops  produced  by  him  during  that 
year. 

The  information  referred  to  in  the  charge,  as  having  been 
given  by  Butts  to  defendant,  is  set  out  in  the  bill  of  excep- 
tions substantially  as  follows:  In  November,  1887,  defendant 
was  soliciting  his  trade  for  the  next  year,  when  Butts  in- 
formed him  that  he  was  on  land  which  ''he  had  purchased 
conditionally,  and  was  paying  rent  and  advances  to  the 
plaintiff,  Dent,  and  that  unless  he  could  get  the  land  paid 
for,  his  custom  would  be  worth  but  little;  that  defendant 
said  to  him,  'AH  right,  he  had  money,  and  would  let  him 
have  it  to  pay  for  the  land,  to  come  and  trade  with  him.' '' 
Counsel  insist,  that  the  information  was  insufficient,  on  the 
ground,  first,  that  it  was  communicated  prior  to  the  execution 
of  the  mortgages,  and  that  notice,  to  be  binding,  must  be 
obtained  in  course  of  a  trade  or  negotiation  with  reference 
to  the  property.  In  this  class  of  cases,  the  general  rule 
prevails,  that  whatever  is  sufficient  to  put  a  party  on  inquiry, 
is  sufficient  to  charge  him  with  notice  of  the  main  fact,  if 
such  inquiry,  prosecuted  with  reasonable  diligence,  would 
lead  to  its  ascertainment.  It  has  been  held  by  many 
authorities,  that  actual  notice,  to  be  binding,  must  be 
obtained  in  the  course  of  the  transaction  or  dealing  respect- 
ing the  property ;  but  this  rule  is  inapplicable  to  knowledge 
of  facts  as  the  equivalent  or  substitute  for  actual  notice. 
If  a  party  has,  at  the  time  of  the  transaction,  information  of 
facts  which  would  naturally  excite  suspicion,  and  would 
operate  upon  the  mind  of  a  prudent  man  of  business,  and 
cause  him  to  act  in  reference  to  such  knowledge,  it  is  im- 
material from  what  source,  or  by  what  method,  or  at  what 
time  the  information  was  obtained. — 2  Pom.  Eq.  Jur.  §  603 ; 
Bigelow  on  Fraud,  389.  The  requirement  that  the  informa- 
tion should  be  received  during  the  transaction,  or  dealing, 
would,  in  a  large  majority  of  cases,  defeat  the  policy  upon 
which  implied  or  imputed  notice  rests. 

The  hypothesis  of  the  charge — if  defendant  was  led  to 
believe  by  Butts  that  the  cotton  was  grown  upon  his  own 
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lands" — is  based  on  the  evidence  tending  to  show  that,  at 
the  time  the  mortgages  were  executed,  nothing  was  said 
about  plaintifiTs  ownership  of  the  land,  or  his  lien,  but  that 
Butts  represented  that  the  property  was  his  own  and  unin- 
cumbered; also,  upon  a  recital  in  the  mortgage  to  the  same 
effect  It  does  not  appear  that  Butts  cultivated  in  1888  any 
land  other  than  the  land  of  plaintiff,  which  he  had  rented, 
and  had  been  cultivating  as  tenant  for  six  or  seven  years 
previously,  with  option  to  purchase.  He  had  informed  de- 
fendant that  the  relation  of  landlord  and  tenant  existed 
between  plaintiff  and  himself,  and  that  his  custom  would  be 
worth  but  little  unless  he  could  get  money  to  pay  for  the 
land.  Defendant  knew  that  he  had  not  furnished  him  money 
for  that  purpose.  Under  the  circumstances,  he  was  not 
warranted  in  acting  and  relying  upon  the  statement  of  Butts, 
that  the  crops  were  his  own,  and  unincumbered.  While 
desiring  and  arranging  to  procure  supplies  for  the  year. 
Butts  was  moved  by  strong  personal  interest  to  misrepresent 
the  facts,  and  defendant  should  have  made  inquiry. — 2  Pom. 
Eq.  Jur.  §  601 ;  Simpson  &  Hall  v.  Hinson,  88  Ala.  527. 

It  is  further  insisted,  that  defendant  stands  in  the  posi- 
tion of  purchaser  after  the  removal  of  the  cotton  from  the 
rented  premises,  having  paid  the  purchase  price  in  advance, 
and  that  the  taking  of  the  mortgage  did  not  cause  the 
plaintiff  any  wrong.  This  is  untenable.  He  can  not  stand 
in  that  relation,  unless  his  right  was  acquired,  independently 
of  any  previous  claim,  after  the  cotton  had  been  severed 
from  the  freehold  and  removed  from  the  premises,  without 
notice  of  the  landlord's  lien.  The  mortgages  embraced  all 
the  crops  produced  by  the  mortgagor,  on  whosesoever  land 
grown.  Defendant's  right  was  acquired  by  the  mortgages, 
in  consequence  of,  and  in  subordination  to  which  the  cotton 
was  subsequently  delivered;  there  was  no  transaction 
respecting  the  cotton  disconnected  from  the  mortgages. 
They  were  executed  before  the  crop  was  planted,  and  de- 
fendant having  at  that  time  information  of  the  relation 
between  the  mortgagor  and  the  plaintiff,  it  became  his  duty 
to  inquire  before  disposing  of  the  cotton  as  to  the  existence 
of  the  lien. — Lomax  v.  LeQrand,  60  Ala.  587. 

Affirmed. 
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Oamishment  on  Judgment;  Claim  of  Exemption.  ^  ^ 

60    569 

1.  Waiver  of  exemptions  in  note;  how  lost  or  abandoned. — In  an  action  ^^  ^^^ 
on  a  promissory  note,  commenced  in  a  justice's  court,  if  the  complaint 

alleges  that  the  note  contains  a  waiver  of  exemptions,  but  the  waiver 
is  not  noted  in  the  judgment,  it  is  lost  and  abandoned,  and  can  not  be 
afterwardd  asi-erted  in  a  proceeding  by  garnishment  on  the  judgment, 
where  the  answer  of  the  garnishee  sets  up  the  fact  that  the  admitted 
debt  is  claimed  as  exempt  wages. 

2.  Exemption  of  wages, — Wages  due,  in  the  hands  of  a  garnishee, 
may  be  claimed  as  exempt,  not  exceeding  $25  per  month  (Code,  ^  2512) ; 
but  the  claim  must  be  made  by  the  debtor  himself,  and  verified  by 
affidavit,  and  it  is  not  sufficient  that  the  garnishee  suggests  in  his 
answer  that  he  has  been  notified  of  the  claim. 

3.  Same;  conflict  between  judgment-entry  and  bill  of  exceptions, — .\ 
claim  of  exemption  by  a  judgment  debtor,  for  an  admitted  debt  in  the        ^ 
hands  of  a  garnishee,  is  a  part  of  the  record  proper,  if  rightly  interposed ; 
and  when  it  is  not  shown  by  the  judgment-entry,  or  anv  other  part  of 

the  record  proper,  being  only  suggested  in  the  answer  of  the  garnishee, 
a  recital  in  the  bill  of  exceptions,  among  the  agreed  facts,  ''that  the 
defendant  claimed  said  amount  due  him  by  the  garnishees  was  ex- 
empted as  wages,"  will  not  be  allowed  to  control  the  judgment-entry, 
or  held  to  mean  that  the  claim  was  properly  interposed  by  the  debtor 
himself. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  Jesse  M.  Carmighael. 

This  action  was  brought  by  John  D.  Goodwin  against 
Allen  Banks,  and  was  commenced  in  a  justice's  court,  on 
the  26th  September,  1888.  The  cause  of  action  was  the 
defendant's  promissory  note  for  $17,  which  contained  a 
waiver  of  "personal  exemptions,"  and  a  stipulation  for  the 
payment  of  $5.00  as  an  attorney's  fee  for  collection;  and  it 
was  so  described  in  the  complaint  filed  in  the  justice's  court. 
On  the  22d  October,  1888,  the  justice  rendered  judgment  in 
these  words:  "Judgment  for  plaintiff,  for  $23.92."  On  the 
20th  April,  1889,  the  plaintiff  sued  out  a  garnishment  on 
this  judgment,  which  was  served  on  A.  A.  Courie  &  Co.  as 
the  debtors  of  Banks.  The  garnishees  appeared,  and 
answered,  alleging  that  they  "are  in  no  way  indebted  to  said 
defendant,  except  that  he  is  in  their  employment  as  a  laborer, 
and  they  pay  him  $20  per  month  as  wages;  and  garnishees 
say  that  the  same  is  exempt  from  garnishment,  and  said  de- 
fendant has  notified  them  that  the  same,  as  his  wages,  is 
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exempt  from  garnisliment."  The  judgment  of  the  justice 
was  in  these  words:  "Garnishees  come  into  open  court,  and 
file  written  answer,  and  further  answer  orally  to  having  paid 
defendant  $15  since  the  garnishment  was  served  on  them. 
Whereupon  the  court  gave  judgment  against  the  garnishees 
for  $15,  and  the  garnishees  appeal  to  the  Circuit  Court/' 

On  the  trial  in  that  coui*t,  the  cause  was  submitted  to  the 
court  vnthout  a  jury,  "on  the  following  agreed  facts,"  first 
stating  the  institution  of  suit  on  the  note,  the  recovery  of 
judgment,  and  the  service  of  the  garnishment,  and  then 
adding:  "(2.)  That  said  garnishees  had  defendant  in  their 
employment  as  a  laborer  at  the  time,  and  paid  him  $5.00  per 
week  as  wages,  and  owed  him  at  the  time  $15  under  that 
contract.  (3.)  That  defendant  was  at  that  time,  and  up  to 
the  time  of  the  trial,  a  bona  fide  resident  citizen  of  Alabama. 
(4.)  That  said  defendant  claimed  that  said  amount  due  him 
by  the  garnishees  was  exempt  to  him  as  wages,  under  the 
laws  of  Alabama,  from  levy  under  writ  of  garnishment;  and 
said  garnishees  claimed  that  they  could  not  be  garnisheed  for 
said  amount,  as  the  same  was  exempt  from  garnishment  as 
wages  due  from  them  to  defendant.  The  court  then  charged 
the  jury  (f)  on  request  of  plaintiff,  *upon  the  agreed  facts, 
you  will  find  for  the  plaintiff,  and  assess  his  damages  at  the 
amount  due  by  the  garnishees.'  The  defendant  and  the 
garnishees  now  tender  this  as  their  bill  of  exceptions,"  and 
they  here  assign  the  charge  of  the  court  as  error. 

G.  L.  Comer,  for  appellant. 

C.  C.  Shorter,  contra. 

McCLELLAN,  J. — No  waiver  of  exemptions  is  involved 
in  this  case.  The  original  complaint  in  the  justice's  court 
counts  on  a  note  alleged  to  contain  a  waiver  of  exemptions, 
and  the  note  which  is  made  a  part  of  the  bill  of  exceptions 
does  contain  such  waiver.  But  no  reference  to  that  fact,  nor 
ascertainment  of  it,  appears  in  the  judgment  rendered  by  the 
justice  against  the  debtor,  Banks,  nor  in  the  subsequent 
judgment  rendered  on  garnishment  in  the  justice's  court 
against  the  garnishees,  Courie  &  Co.  From  this  last  judg- 
ment alone  the  appeal  was  taken  to  the  Circuit  Court,  and  a 
judgment  there  rendered  against  the  garnishees,  from  which 
the  present  appeal  is  prosecuted.  The  alleged  waiver  not 
being  ascertained  and  declared  in  the  main  suit,  our  opinion 
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is,  that  the  plaintifiE  lost  all  benefit  he  might  otherwise  have 
had  therefrom  in  the  garnishment  proceedings  based  on  that 
judgment — Code,  §  2570.  And  hence  we  deem  it  im- 
material to  inquire  whether  the  waiver  alleged  applied  to 
wages  falling  due  from  the  garnishees  to  the  defendant. 

The  defendant  was  entitled  to  claim  these  wages  as 
exempted  to  him,  and,  if  his  claim  were  sustained,  to  defeat 
judgment  against  the  garnishees;  but  to  this  end  it  was 
essential  that  he  should  file  his  claim,  verified  by  oath,  in 
the  court  in  which  the  garnishment  was  pending,  by  analogy 
to  the  claim  required  by  tlie  statute  (Code,  §  2533) ;  though 
the  claim  need  not  contain  an  inventory  of  the  defendant's 
property,  since  his  exemption  of  wages,  to  the  extent  of 
twenty-five  dollars  per  month,  does  not  depend  upon  the 
amount  of  property  he  may  own.  No  such  claim  is  shown 
in  this  record. 

The  answer  of  the  garnishees  suggests  that  tha  defendant 
has  notified  them  that  he  claims  the  wages  in  question  to  be 
exempt.  This  can  not  take  the  place  of  the  verified  claim 
required  by  the  statute  to  be  filed  by  the  claimant  himsell 
It  is  true,  that  the  bill  of  exceptions  taken  in  the  Circuit 
Court  sets  forth  that  the  case  was  there  "submitted  on  the 
following  agreed  state  of  facts  ...  4.  That  said  defendant 
claimed  that  said  amount  due  him  by  the  garnishees  was 
exempt  to  him  as  wages  .  .  from  levy  under  writ  of  gar- 
nishment" But,  if  this  recital  of  the  bill  of  exceptions  may 
be  looked  to  at  all,  as  to  a  fact  which  can  properly  be  shown 
only  by  the  record,  it  will  be  construed  most  strongly  against 
the  appellant,  and  not  allowed  in  any  event  to  contradict  the 
record.  The  record,  according  to  the  certificate  of  the 
justice,  contained  no  claim  of  ex^emption  on  the  part  of  Banks, 
the  defendant,  except  that  which  appeared  from  the  answer 
of  the  garnishees.  Moreover,  the  certificate  is  an  affirmation 
that  no  other  claim  was  ever  filed  in  the  cause  in  the  justice's 
court  It  is  not  pretended  that  such  claim  was  filed  in  the 
Circuit  Court,  or  that  the  agreement  quoted  refers  to  a  claim 
there  interposed.  Having  in  mind  the  rule  of  construction 
adverted  to,  and  protecting  the  record  from  falsification  by 
the  bill  of  exceptions,  the  recital  of  the  latter,  to  which  ref- 
erence has  been  had,  must  be  held  to  mean  that  the  defend- 
ant interposed  the  claim  only  in  the  manner  shown  by  the 
answer  of  the  garnishees.  This,  we  have  seen,  was  not 
sufficient  to  raise  the  issue ;  and  the  judgment  of  the  Circuit 
Court,  which  ignored  the  question  of  exemption,  must  be 
affirmed. 
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Mcliure  v.  Tennille. 

Bill  in  Equity  for  Specific  Performance  of  Agreement  for 
Exchange  of  Lands. 

] .  Oral  agreement  for  exchange  of  lands;  delivery  of  posseasion  as  part 
performance, — Under  an  oral  agreement  for  an  exchange  of  lands,  if 
possession  is  mutaally  given  and  taken,  the  case  is  taken  oat  of  the 
statute  of  frauds  (Code,  §  1732,  subd.  5),  and  either  party  may  compel 
the  execution  of  a  conveyance  by  the  other. 

Appeal  from  tl^e  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bin  in  this  case  was  filed,  on  what  day  the  record  does 
not  show,  by  A.  S.  Tennille  and  C.  J.  Enox,  against  Mrs. 
M.  A.  McLure  and  J.  B.  Jones;  and  sought  (1)  the  fore- 
closure of  two  mortgages  on  a  tract  of  land,  executed  by  said 
Jones  to  the  complainants,  (2)  a  reformation  of  one  of 
the  mortgages  by  correcting  a  mistake  in  the  description  of 
the  land,  and  (3)  to  compel  Mrs.  McLure  to  execute  to  said 
Jones  a  conveyance  of  the  legal  title  to  said  tract  of  land,  in 
pursuance  of  a  parol  agreement  between  them  for  exchange 
of  lands.  Jones  filed  no  answer,  nor  was  a  decree  pro  con- 
fesso  entered  against  him,  but  his  deposition  was  taken  for 
the  complainants.  Mrs.  McLure  demurred  to  the  bill,  for 
multifariousness,  want  of  equity,  and  on  other  grounds;  and 
her  demurrer  having  been  overruled,  she  filed  an  answer, 
pleading  the  statute  of  frauds,  and  denying  the  agreement 
for  an  exchange  of  lands  as  alleged.  An  amended  bill  was 
filed,  alleging  that  Jones  executed  to  Mrs.  McLure,  pursuant 
to  the  terms  of  the  agreement  between  them,  a  conveyance 
of  the  tract  of  land  which  then  belonged  to  him,  and  that 
possession  was  mutually  given  and  taken  of  the  respective 
tracts.  His  conveyance  to  Mrs.  McLure,  a  copy  of  which 
was  made  an  exhibit  to  the  amended  bill,  was  dated  October 
24th,  1887,  and  recited  as  its  consideration  the  present  pay- 
ment of  $376.  Mrs.  McLure,  in  her  answer,  denied  that  this 
conveyance  was  executed  in  pursuance  of  the  oral  agreement 
for  an  exchange  of  lands,  and  said  that  the  consideration  was 
the  payment  and  satisfaction  of  a  debt  for  money  loaned  and 
advances  made  by  her  to  said  Jones;  and  she  alleged  that,  by 
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the  terms  of  the  verbal  agreement,  Jones  was  to  pay  her 
1100,  estimated  difference  of  value  between  the  two  traots, 
and  that  he  had  never  paid  nor  tendered  that  sum. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainants;  and  his  decree  is 
here  assigned  as  error  hj  Mrs.  McLure. 

W.  L.  Pabks,  for  appellant. 

Gardner  &  Wiley,  contra. 

STONE,  C.  J. — ^It  is  very  fully  shown — in  fact,  is  not 
controverted — that  A.  St.  Clair  Tennille  and  0.  J.  Knox 
have  succeeded  to  all  the  equitable  rights  which  J.  B.  Jones 
could  assert  against  Mrs.  M.  A.  McLure,  affecting  the 
hundred  acres  of  land  in  controversy.  This  Qase  is  thus 
narrowed  to  a  single  inquiry:  Have  the  complainants  shown 
a  contract  on  the  part  of  Mrs.  McLure,  binding  her  to  convey 
the  lands  to  Jones,  with  that  measure  of  precision  and  proof 
which  the  law  exacts  in  such  cases? — 3  Brick.  Dig.  361.  The 
contract  which  is  sought  to  have  specifically  performed,  is 
an  alleged  agreement  for  exchange  of  lands.  We  feel  safe 
in  asserting  that  the  bill  and  amended  bill  set  forth  the 
terms  of  the  contract  with  sufficient  particularity ;  that  the 
proof  offered  by  complainants  tends  to  prove  every  sub- 
stantial averment  relied  on  for  relief,  and  that  there  is  no 
material  variance  between  their  testimony  and  the  averments 
made. 

The  defense  takes  two  forms:  First,  that  there  was  in 
fact  no  agreement  of  exchange  made  by  and  with  Mrs. 
McLure,  except  on  condition  that  Jones  should  pay  $100 
difference  in  the  value  of  the  two  tracts,  and  it  is  neither 
averred  nor  proved  that  the  $100  has  been  paid,  nor  does 
the  bill  tender  payment.  Upon  the  question  of  Jones^ 
promise  to  pay  $100,  the  alleged  difference  in  values,  the 
testimony  is  in  direct  conflict.  The  chancellor  decreed  in 
favor  of  complainants,  and  therefore  must  have  resolved  this 
conflict  in  their  favor.  Matters  of  proof,  to  some  extent 
collateral  to  this  issue  of  fact,  shed  some  light  on  this  inquiry, 
which  will  be  more  appropriately  considered  under  the  second 
ground  of  defense. 

The  agreement  of  exchange  was  oral,  and  is  so  set  forth 
in  the  bill.  It  was  first  made  with  Mr.  McLure,  husband  of 
respondent,  while  she  was  a  feme  covert    It  is  averred  and 
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proted  that,  pursuant  to  this  agreement  of  exchange,  each 
party  took  possession  of  the  land  acquired  by  its  terms,  and 
so  held  possession  for  several  years,  and  until  the  testimony 
was  taken  in  this  case.  McLure  died  in  1885,  or  1886,  and 
it  is  charged  that,  subsequent  to  that  time,  Mrs.  McLure 
ratified  the  agreement  of  exchange  made  by  her  husband; 
that  she  and  Jones  agreed  to  perfect  the  confaract  by  mutual 
deeds,  to  be  executed  one  to  the  other,  and  that  Jones  com- 
plied with  his  part  of  the  contract  by  executing  a  deed  to 
Mrs.  McLure.  It  is  further  averred  that  Mrs.  McLure 
failed  and  refused  to  comply  with  her  part  of  the  contract, 
and  refused  to  execute  a  deed  to  Jones.  The  testimony  for 
complainants,  if  believed,  proves  this  version  of  the  transac- 
tion to  be  the  true  one. 

The  defendant's  contention  is,  that  she  never  agreed  to 
make  the  exchange  except  on  the  receipt  of  $100,  difference 
in  values ;  that  Jones  never  paid  the  difference,  or  any  part 
of  it,  and  that  falling  in  debt  to  her  on  other  account,  in  a 
sum  equal  to  the  value  of  the  land,  he  conveyed  it  to  her  in 
payment  of  that  debt.  And  she  denies  that  the  conveyance 
was  made  to  her  in  pursuance,  or  recognition,  of  the  oral 
agreement  of  exchange.  The  testimony  given  for  her  tends 
to  prove  this  version  to  be  true. 

Among  other  defenses,  the  defendant  pleaded  the  statute 
of  frauds — that  the  alleged  agreement  of  exchange  was  not 
in  writing  signed  by  the  party  sought  to  be  cheurged.  Tak- 
ing the  facts  set  up  in  the  bill,  and  testified  by  complainants' 
witnesses,  to  be  a  true  presentation  of  the  transaction  as  it 
occurred,  the  execution  of  one  deed  was  the  consideration 
— the  whole  consideration — for  the  execution  of  the  other. 
Our  statute  of  frauds— Code  of  1886,  §  1732— which  re- 
quires contracts  for  the  sale  of  lands  to  be  in  writing  signed, 
expressly  excepts  from  its  operation  cases  in  which  the  pur- 
chase-money, or  a  portion  of  it  is  paid,  and  the  purchaser 
put  in  possession  by  the  seller.  The  proof  in  this  case 
shows  that  Jones,  the  purchaser,  took  possession  as  of  right, 
soon  after  the  agreement  was  made  with  Mr.  McLure,  and 
that  ever  afterwards  he  remained  in  possession,  paying  the 
taxes,  and  enjoying  the  rents  and  profits;  and  this  with 
knowledge  of  Mrs.  McLure,  and  without  objection  from  her. 
This,  if  true,  takes  this  contract  out  of  the  influence  of  the 
statute  of  frauds. — Derrick  v.  Brown,  66  Ala.  162;  Heflin 
V,  MiltoUj  69  Ala.  354;  Singer  Man,  Co.  v,  Sayre^  75  Ala, 
270;  Shakespeare  v.  Alba,  76  Ala.  351. 
Vol.  lxxxix. 
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We  hold  that  the  chancellor  did  not  err  in  weighing  the 
evidence,  and  we  find  no  error  in  the  record. 
Affirmed. 


Jones  V.  Lockard. 

Bill  in  Equity  io  enforce  Vendor^s  Lien  cm  Land. 

I.  Vendor*8  lien;  transfer  by  delivery;  purchase  or  payment. — Under 
statutory  provisioDS  (Code,  §  1764),*  a  vendor^s  lien  on  land,  for  the  un- 
paid purchase- money,  passes  to  a  transferree  of  the  purchafier's  notes 
by  delivery  merely,  without  indorsement  or  assignment  in  writing; 
aud  if  the  complainapt,  seeking  to  enforce  a  vendor's  lien,  acquired  the 
notes  by  purchase  from  the  vendor,  he  may  assert  the  lien ;  but  not 
when  he  advanced  the  money  as  a  loan  at  the  instance  and  lequest  of 
the  purchaser,  to  whom  the  notes  were  surrendered,  and  by  whom 
they  were  afterwards  placed  in  the  hands  of  the  complainant,  the 
amount  so  paid  being  charged  in  bis  running  account  for  advances, 
which  was  secured  by  a  mortgage  on  other  property. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  8th  August,  1888, 
by  A.  T.  Lockard  against  Jacob  Jones,  and  sought  to  enforce 
a  vendor's  lien  on  land,  to  the  amount  of  $155,  paid  by  the 
complainant  on  or  for  the  balance  due  on  the  two  notes  last 
maturing.  The  land  was  bought  by  said  Jones  from  one 
W.  T.  Bast,  in  October,  1879,  several  notes  being  given  for 
the  purchase-money,  most  of  which  were  paid  at  or  about 
maturity.  In  January,  1881,  when  the  last  note  matured,  a 
balance  of  $55  being  also  unpaid  on  a  former  note,  the  com- 
plainant advanced  tlie  money  to  Bast,  as  the  bill  alleged,  at 
the  instance  and  request  of  the  defendant,  with  the  under- 
standing that  he  was  to  have  and  retain  a  vendor's  lien  on 
the  land,  for  the  amount  so  paid;  and  he  alleged  that  the 
notes,  with  the  others  which  had  been  previously  paid,  were 
thereupon  delivered  to  him  by  Jones  as  collateral  security, 
and  to  enable  him  to  enforce  the  lien.  The  defendant,  *in 
his  answer,  admitted  the  payment  of  the  money  to  Bast  as 
alleged,  but  denied  any  agreement  or  understanding  for  the 
retention  of  a  vendor's  lien;  and  alleged,  on  the  contrary, 
that  the  money  was  advanced  for  him  as  a  loan  by  the  com- 
plainant, and  charged  in  his  running  account  for  advances, 
which  was  secured  by  a  mortgage  on  his  crops  and  other 
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property;  that  the  notes  were  surrendered  to  him  when  so 
paid,  and  were  afterwards  placed  by  him,  with  other  papers, 
in  the  hands  of  the  complainant  for  safe-keeping.  On  final 
hearing,  on  pleadipgs  and  proof,  the  chancellor  rendered  a 
decree  for  the  complainant;  and  his  decree  is  here  assigned 
as  error. 

Gardner  &,  Wiley,  for  appellant. 

Gamble  &  Brioken,  contra. 

SOMERVILLE,  J: — It  is  plain  that  the  case  turns  on  the 
question  of  fact,  whether  the  notes,  which  are  claimed  to  be 
a  vendor's  lien  on  the  land,  were  purchased  by  the  com- 
plainant, or  were  merely  paid  by  him  at  the  defendant's 
request.  If  he  merely  advanced  the  money  by  way  of  loan 
to  pay  them,  he  acquired  no  right  to  enforce  the  lien.  If 
he  became  the  \  transf erree  of  them  by  purchase,  whether 
verbally  or  in  writing,  he  did  acquire  such  right — PettiLS 
V.  McKinneyj  74  Ala.  108;  s.  c,  56  Ala.  41;  Weaver  v. 
Brown,  87  Ala.  533;  Code,  1886,  §  1764. 

In  our  opinion,  the  decided  preponderance  of  the  evidence 
is  favorable  to  the  conclusion,  that  there  was  no  agreement 
for  a  purchase  or  transfer,  express  or  implied.  Excluding 
all  hearsay  testimony  in  the  case,  which  should  exert  no 
influence  on  our  finding,  we  are  satisfied  that  the  complainant 
fails  to  show  himself  a  transferree  by  purchase.  Julius 
Bast,  who  represented  the  payee,  his  father,  in  negotiating 
the  transaction,  denies  any  su6h  agreement  or  understanding. 
He  testifies  to  a  mere  payment,  not  to  a  purchase.  The 
defendant  swears  to  the  same  thing.  The  notes  were  de- 
livered to  the  defendant,  and  not  to  the  alleged  purchaser; 
and  the  defendant  asserts  that  his  understanding  was,  that 
they  were  left  only  for  safe  custody  with  the  complainant. 
This  is  further  corroborated  by  the  fact,  that  the  complainant 
charged  the  sum  paid  ($155.0U)  asscTmuch  advanced  on  his 
running  account  for  the  year  against  the  defendant,  which 
was  secured  by  a  mortgage  on  the  defendant's  crop  and  other 
petsonalty.  This  mortgage  would  have  been  itself  a  waiver 
of  the  lien,  unless  there  had  been  an  agreement  to  the  con- 
trary between  the  contracting  parties. 

The  chancellor  erred  in  the  conclusion  reached  by  him, 
to  the  effect  that  the  complainant  was  the  transferree  of  the 
notes  by  purchase.  His  decree  is  reversed,  and  a  decree 
will  be  rendered  in  this  court,  dismissing  the  bill. 

Reversed  and  rendered. 
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Harper  v.  TVeeks. 

statutory  Detinue^  by  Mortgagee  against  Mortgagor. 

1.  RecitaU  and  pre%umpt%o'M  as  to  pleat, — ^Thip  court  might  presume, 
in  support  of  the  ruliugs  of  the  court  oelow,  that  the  cape  was  tried  on 
special  pleas  found  in  the  record,  though  they  are  not  marked  filed ; 
hut  such  presumption  can  not  he  indulged,  when  the  judgment-entrv 
recites  that  issue  was  joined  on  the  plea  of  not  guilty,  and  the  clerk 
certifies  that  the  special  pleas  were  filed  the  day  after  the  trial. 

2.  General  issue,  and  special  pleas;  proof  of  payment  of  mortgage  debt; 
recoupment  of  damages.— In  an  action  to  recover  personal  property  in 
specie,  hy  mortgagee  against  mortgagor,  the  general  issue  only  hieing 
pleaded,  the  defeudant  can  not  prove  payment  of  the  mortgage  deht; 
and  if  he  can  set  ofi'or  recoup,  as  against  the  mortgage  deht,  oamages 
resulting  from  a  hreach  of  the  contract  on  the  part  of  the  mortgagee 
(which  IS  left  an  open  question — Code,  ^  2720),  it  can  not  he  done  with- 
out a  statutory  suggestion. 

3.  Probahie  profits  as  damages.— In  An  action  hy  mortgagee  against 
.  mortgagor,  when  the  latter  seeks  to  set  off  or   recoup  damages  on 

account  of  ihe  mortgagee's  hreach  of  contract  in  failing  to  furnish  him 
with  a  mule  for  use  in  cultivating  his  land,  he  can  not  prove  the  quan- 
tity of  cotton  and  corn  which  his  land  would  ordinarily  make  with 
ordinary  cultivation. 

Appeal  from  the  Circuit  C!oart  of  Geneva. 
,    Tried  before  the  Hon.  Jesse  M.  Oabmichael. 

This  action  was  brought  by  J.  B.  Harper  against  J.  A. 
Weeks,  to  recover  a  wagon,  yoke  of  oxen,  nine  head  of  cattle, 
and  twenty  hogs;  and  was  commenced  on  the  20th  Novem- 
ber, 1888.  The  plaintiflE  claimed  the  property  under  a 
mortgage  for  advances  executed  to  him  by  the  defendant, 
which  was  offered  in  evidence  on  the  trial;  and  he  testified 
that  about  $100,  or  more,  was  still  due  and  unpaid  on  the 
mortgage  debt  The  defendant  seems  to  have  relied  on  a 
breach  of  contract  by  the  plaintiff,  in  failing  to  furnish  him 
with  a  mule  for  the  cultivation  of  his  land,  and  sought  to 
recoup  the  damages  which  he  had  thereby  sustained.  The 
plaintiff  excepted  to  the  admission  of  the  evidence  offered 
for  this  purpose,  and  here  assigns  it  as  error.  The  opinion 
states  the  evidence,  and  also  the  pleadings. 

M.  E.  MiLLiGAN,  for  appellant 

H.  L.  Martin,  contra. 
87 
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CLOPTON,  J. — The  action  18  brought  by  appellant,  as 
mortgagee,  against  appellee,  as  mortgagor,  for  the  recovery 
of  personal  property  in  specie.  In  such  suit,  the  statute 
provides,  that  "the  defendant  may,  upon  suggestion,  require 
that  the  jury  ascertain  the  amount  of  the  mortgage  debt, 
and  such  ascertainment  must  be  entered  on  the  record  of  the 
judgment." — Code,  §  2720.  The  judgment-entry  recites, 
that  '*the  defendant  pleads  not  guilty,  and  issue  being 
joined  on  the  plea  of  general  issue;"  and  the  certificate  of 
the  clerk  shows,  that  the  special  pleas,  which  appear  in  the 
record,  were  filed  in  his  office  after  the  trial  of  the  cause. 
It  may  be  that,  if  the  judgment-entry  did  not  distinctly  and 
positively  recite  the  issue  joined,  we  would  presume,  in  sup- 
port of  the  ruliugs  of  the  court,  that  the  case  was  tried  on 
the  special  pleas,  though  not  indorsed  filed;  but,  in  the 
state  of  the  record,  we  can  not  indulge  such  presumption, 
and  must  treat  the  case  as  if  tried  on  the  general  issue 
alone. 

The  defendant  was  allowed  to  prove  an  agreement  on  the 
part  of  the  mortgagee,  to  furnish  him  supplies  and  a  mule,  * 
which  was  the  consideration  of  the  mortgage  debt,  his  failure 
to  furnish  the  mule,  and  the  damages  resulting  from  the 
breach  of  the  contract.  Under  the  general  issue,  the  mort- 
gagor can  not  prove  payment  of  the  mortgage  debt ;  and 
under  the  statute,  a  suggestion  is  necessary  to  require  the 
jury  to  ascertain  its  amount. — Slaughter  v.  Swiff^  Murphy 
&  Co, J  67  Ala.  494.  In  the  absence  of  a  special  plea  or 
suggestion,  the  evidence  was  inadmissible.  We  do  not 
mean  to  be  understood,  however,  as  holding  that  the  mort- 
gagor can,  under  the  present  statute,  plead,  in  an  action  of 
detinue,  set-off  or  recoupment  against  the  mortgage  debt, 
the  prior  statute  having  been  materially  changed  by  section 
2720.  The  operation  and  consequence  of  the  alteration,  we 
leave  an  open  question  until  properly  presented. 

The  court  also  erred  in  admitting  evidence  of  the  quantity 
of  com  and  cotton  which  the  land  of  defendant  would  ordi- 
narily make  with  ordinary  cultivation,  for  the  purpose  of 
showing  the  damage  suffered  by  him  in  consequence  of  the 
breach  of  the  contract.  We  have  uniformly  held  that 
profits,  when  they  do  not  form  a  constituent  element  of  the 
contract,  and  the  amount  can  not  be  ascertained  with  reason- 
able certainty  from  established  data,  are  not  the  natural  and 
proximate  consequences  of  the  breach  of  the  contract,  and 
are  contingent  and  speculative. — Burton  v.  Kelly^  29  Ala. 

Y0|«.  T.TTXIX. 
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818;  Brigham  v.  Carlisle,  78  Ala.  243;  Reynolds  v.  Bell, 
78  Ala.  511. 

Beyereed  and  remanded. 


Liehinaii,  Durr  &  Co.  v.  Comer. 

Bill  in  Equity  for  Beformation  of  Mortgage,  Account  and 

Foreclosure. 

1.  Indefinite  description  of  mortgaaed  property. — Held^  re-affirming 
the  former  decision  in  this  case  (87  Ala.  362),  that  a  mortgage  convey- 
ing *' twenty  head  of  mules  and  horses  now  in  use  on  my  said  planta- 
tion," without  other  descriptive  or  identifying  words,  is  void  for 
uncertainty  and  indefiniteness.  when  it  is  shown  that  the  mortgagor  in 
fact  had  about  thirty-six  on  the  plantation  at  that  time. 

2.  Stipulation  for  payment  of  attorney* 8  fees  on  foreclosure. — A  stipu- 
lation in  a  mortgage  providing  for  the  payment,  out  of  the  proceeds 
realized  by  a  sale  under  the  power,  *'of  the  expenses  incident  to  the 
foreclosure  of  this  mortgage,  including  a  reasonable  attorney's  fee  for 
the  foreclosure  of  this  mortgage  and  the  collection  of  the  debts  hereby 
secured,"  applies  only  to  the  services  of  an  attorney  in  and  about  a 
sale  under  the  power,'  and  not  to  a  foreclosure  suit  in  equity ;  but  a 
further  stipulation  for  the  payment  by  the  mortgagor  of  "the  attorney's 
fees  and  other  expenses  which  may  be  incurred  by  the  said  [mortgagees] 
in  the  collection  of  said  several  sums,  by  a  foreclosure  of  the  mortgage 
or  otherwise,  for  the  payment  of  which  this  conveyance  is  a  lien,"  in- 
cludes Sf»lici tor's  fees  for  a  foreclosure  by  suit  in  equity. 

3.  Instructions  to  register,  as  to  statement  of  account. — In  a  foreclosure 
suit,  on  appeal  from  a  decree  of  reference  as  to  the  matters  of  account, 
the  failure  of  the  chancellor  to  give  specific  directions  to  the  register 
as  to  the  manner  of  stating  the  account  is  not  a  reversible  error,  since 
it  is  to  be  presumed  that  the  register  will  state  the  account  according  to 
law,  and  any  error  committed  by  him  would  be  matter  of  exception 
and  review. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  was  filed  on  the  6th  Decem- 
ber, 1886,  by  Lehman,  Durr  &  Co.,  commission-merchants 
in  Montgomery,  against  J.  F.  Comer  and  H.  M.  Comer  & 
Co.,  a  partnership  doing  business  in  Savannah,  Georgia; 
and  sought  principally  the  foreclosure  of  a  mortgage  on 
crops,  mules,  &c.,  executed  by  said  J.  F.  Comer  to  com- 
plainants, and  to  hold  H.  M.  Comer  &  Co.  liable  for  some  of 
the  mortgaged  property,  which  they  had  received,  as  alleged, 
with  notice  of  the  mortgage.  The  mortgage  was  dated  May 
19th,  1886,  and  recited  an  indebtedness  of  $7,000,  evidenced 
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by  promissory  note  of  that  date,  and  falling  due  November 
1st;  and  also  purported  to  secure  the  payment  of  future 
advances  that  might  be  made  during  the  year.  A  printed 
blank  form  was  used,  and  the  property  conveyed  was  thus 
described,  the  italicized  words  showing  the  parts  which  were 
written:  "The  entire  crops  of  corn,  cotton,  fodder,  cotton- 
seed, and  all  other  crops  of  every  kind  or  description  which 
may  be  made  and  grown  during  the  present  year  on  the 
land©  in  Bullock  and  Barbour  counties^  which  I  am  cul- 
tivating, or  causing  to  be  cultivated  during  the  present 
year,  io  the  extent  of  one  hundred  hales  of  cotton^  which  said 
cotton  is  to  he  the  first  cotton  picked  and  raised  on  any  of  my 
said  plantations,  said  cotton  to  weigh  five  hundred  pounds 
average  to  the  bale;  any  balance  after  the  said  one  hundred 
bales  he  may  mortgage  to  other  parties;  also,  twenty  head  of 
hm'ses  and  mules  now  in  wse  on  my  said  plantations,^^ 

An  answer  was  filed  by  J.  F.  Comer,  insisting  that  the 
mortgage  covered  only  one  hundred  bales  of  cotton,  and  was 
entirely  void  as  to  mules  and  horses,  for  uncertainty  of 
description,  or  other  identifying  words,  because  he  had  about 
thirty-six  on  his  plantations^  when  the  mortgage  was  given. 
An  answer  was  also  filed  by  H.  Af.  Comer  &  Co.,  admitting 
that  they  had  received  some  of  the  cotton  raised  by  J,  F. 
Comer  during  that  year,  and  still  had  a  portion  of  it  in  their 
hands,  but  stating  that  they  had  sold  the  residue  before 
notice  or  bill  filed.  After  the  coming  in  of  these  answers, 
the  complainants  amended  their  bill,  by  alleging  that  J.  F. 
Comer,  when  applying  to  them  for  a  loan,  represented  that 
he  had  only  about  twenty  horses  and  mules,  but  could  not 
give  a  particular  description  of  them,  and  proposed  to  mort- 
gage all  he  had;  £ind  praying  a  reformation  of  the  mortgage, 
so  as  to  make  it  express  and  include  the  true  number.  After- 
wards, by  iBonsent  of  parties,  entered  of  record,  H.  M. 
Comer  &  Co.  were  allowed  to  sell  the  cotton  remaining  in 
their  hands,  on  execution  of  a  bond  with  condition,  in  effect, 
to  account  for  the  proceeds  of  sale. 

On  the  first  appeal  in  the  case,  errors  being  assigned  by 
each  of  the  parties,  this  court  held  the  mortgage  void  for 
uncertainty  as  to  the  mules  and  horses,  and  that  it  conveyed 
only  one  hundred  bales  of  cotton,  with  enough  of  the  other 
crops  to  supply  any  deficiency  of  cotton ;  and  further,  that 
H.  M.  Comer  &  Co.  were  chargeable  with  interest  on  the 
cotton  received  and  sold  by  them  before  bill  filed,  but  not 
on  the  cotton  sold  under  the  agreement. — Comer  v,  Lehman, 
Durr  &  Co.,  87  Ala.  862-70. 
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The  mortgage  contained  a  power  of  sale  ^'on  default  in 
the  payment  of  said  indebtedness  hereinabove  secured,  or 
any  part  thereof,  the  proceeds  of  sale  to  be  applied  as 
follows:  1st,  to  the  payment  of  the  expenses  thereof,  in- 
cluding the  commissions  of  the  auctioneer  (if  one  be 
employed),  and  expenses  incident  to  the  foreclosure  of  this 
mortgage,  including  a  reasonable  attorney's  fee  for  the  fore- 
closure of  this  mortgage  and  the  collection  of  the  debts 
hereby  secured;  2d,  to  the  payment  of  said  sum  of  $7,000, 
with  interest  thereon,  .  .  and  any  future  advances  which 
may  be  made.  ...  It  is  further  agreed  that,  should  said 
Lehman,  Durr  &  Co.  make  any  advances,  other  than  pro- 
vided for  in  this  mortgage,  upon  or  after  the  receipt  by 
them  of  any  cotton  or  other  crops,  whether  the  same  shall 
or  shall  not  be  covered  by  this  mortgage,  and  on  account  of 
such  shipment  of  cotton  or  other  crops,  such  other  advances 
shall  be  paid  to  them  out  of  the  proceeds  of  the  sale  of  such 
cotton,  before  said  J.  F.  Comer  shall  receive  any  credit 
therefor  on  this  mortgage,  or  the  debt  secured  thereby,  and 
then  shall  be  entitled  to  a  credit  for  the  balance  of  said  pro- 
ceeds only.  And  /  further  agree  to  pay  the  attorney's  fees, 
and  other  expenses  which  may  be  incurred  by  the  said 
Lehman,  Durr  &  Co.,  in  the  collection  of  said  several  sums, 
by  a  foreclosure  of  the  mortgage  or  otherwise,  for  the  pay- 
ment of  which  this  conveyance  is  a  lien." 

Li  their  bill  the  complainants  asked  an  allowance  for 
reasonable  solicitors'  fees  incurred  in  the  prosecution  of  the 
suit;  and  the  chancellor,  in  the  first  order  of  reference, 
directed  the  register  to  ascertain  and  report  what  would  be 
a  reasonable  fee.  Under  this  reference,  the  register  re- 
ported: "(4.)  It  is  agreed  by  the  solicitors  of  the  parties, 
complainants  and  defendants,  that  the  register  shall  not 
make  any  report  as  to  solicitors'  fees." 

After  the  reversal  and  remandment  of  the  cause  on  the 
former  appeal,  the  chancellor  rendered  a  decree  and  order 
of  reference,  as  follows: 

''It  is  ordered,  adjuged,  and  decreed,  that  the  complain- 
ants are  entitled  to  relief,  and  to  a  foreclosure  of  the  mort- 
gage described  in  the  pleadings.  The  opinion  of  the 
Supreme  Court  seems  to  have  settled  all  questions  involved 
in  the  case,  and  nothing  is  left  now  but  for  this  court  to 
carry  out  the  suggestions  and  opinion  of  that  court.  The 
court  has  settled  that,  owing  to  misdescription  of  the  mules, 
or  rather  indefiniteness  of  description,  this  property  can  not 
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be  subjected  to  the  payment  of  any  part. of  the  debt;  also, 
that  the  mortgage  was  intended  to  secure  the  debt  to  the 
extent  of  the  value  of  one  hundred  bales  of  cotton,  of  the 
quality  described  therein,  and  no  further;  and  that  the  other 
crops  are  bound  only  to  the  extent  that  the  value  of  the  one 
hundred  bales  shall  be  applied  to  the  debt  As  soon  as  the 
value  of  the  one  hundred  bales  is  applied  to  the  debt,  then 
the  other  crops  are  discharged  from  the  lien  of  the  mort- 
gage. It  is  determined,  also,  that  in  ascertaining  the 
amount  due  on  the  mortgage  debt,  interest  shall  be  charged 
in  accordance  with  the  agreement  of  the  parties  on  file.  It 
is  therefore  ordered,  adjudged,  and  decreed,  that  the  register 
hold  a  reference,  and  that  he  ascertain  the  amount  of  the 
mortgage  debt,  after  the  manner  indicated;  and  that  he  as- 
certain the  value  of  the  one  hundred  bales  of  cotton,  of  the 
quality  described  in  the  mortgage,  and  how  much  of  the 
same  has  been  applied  to  the  mortgage  debt,  and  how  much 
is  still  due  after  deducting  such  payment  He  will  also 
ascertain  and  report  how  much,  and  into  whose  hands,  the 
other  crops  embraced  in  the  mortgage  have  gone.  It  seems 
to  be  the  opinion  of  the  Supreme  Court,  that  if  the  value  of 
the  cotton  is  sufficient  to  pay  the  debt,  then  the  other  crops 
are  released,  and  that  the  other  crops  are  bound  only  to  the 
extent  that  the  one  hundred  bales  shall  be  applied  to  the 
debt.  In  stating  the  account,  the  register  will  observe  the 
directions  of  the  Supreme-Court." 

The  complainants  appeal  from  this  decree,  and  here  assign 
it  as  error,  making  the  following  specific  assignments:  (1.) 
"The  court  erred  in  not  decreeing  that  the  register  should 
ascertain  and  report  the  amount  of  cotton,  being  a  part  of 
the  cotton  covered  by  the  mortgage,  which  was  received  by 
H.  M.  Comer  &  Co.,  and  the  value  of  the  same."  (2.)  "In 
not  requiring  the  register  to  charge  H.  M.  Comer  &  Co. 
with  interest  on  the  amount  received  by  them  for  the  por- 
tion of  the  mortgage  cotton  received  and  converted  by  thenL^' 
(3.)  "In  not  decreeing  a  foreclosure  of  appellants'  mort- 
gage on  the  mules  owned  by  J.  F.  Comer  at  the  time  of  its 
execution,  which  were  not  embraced  in  the  previous  mort- 
gage to  H.  M.  Comer  &  Co."  (4.)  "In  not  referring  it  to 
the  register  to  ascertain  and  report  what  compensation  should 
be  allowed  to  complainants  for  solicitor's  fees  in  foreclosing 
the  mortgage. "  (  5. )  "The  decree  is  too  vague  and  uncertain 
to  enable  the  register  to  make  his  report  thereunder." 

Vol.  lxzzxx. 
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Tompkins  &  TfeOY,  for  appellants. 

G.  L.  CoMEB,  contra. 

McCLELLAN,  J. — On  the  former  appeal  in  this  case 
(87  Ala.  362),  the  sufficiency  of  the  description  and  identi- 
fication of  mules  attempted  to  be  embraced  in  the  mortgage, 
and  all  the  evidence  in  relation  thereto,  were  fully,  minutely 
and  exhaustively  considered  in  detail  by  the  whole  court; 
and  we  see  no  reason  now  for  disturbing  the  conclusion  then 
so  deliberately  reached,  that  the  instrument  was  inoperative 
as  to  any  mules  belonging  to  the  mortgagor,  because  of  insuffi- 
ciency and  uncertainty  of  description.  We,  therefore,  adhere 
to  our  former  opinion  on  this  point 

The  question  whether  complainants  are  entitled  to  an  al- 
lowance for  attorney's  fees  paid,  or  agreed  to  be  paid,  for 
services  rendered  in  the  prosecution  of  this  suit,  is  to  be  de- 
termined by  reference  to  the  terms  of  the  mortgage.  The 
instrument  contains  two  stipulations  in  regard  to  attorney's 
fees.  The  first  of  these  is  a  part  of  the  stipulation  authoriz- 
ing the  mortgagees  to  sell  on  default  in  the  payment  of  the 
sum  secured  ($7,000)  by  the  mortgage,  after  advertisement, 
A;c.,  and  the  clause  providing  for  an  attorney's  fee  in  that 
connection  very  clearly,  we  think,  has  reference  to  the  ser- 
vices of  an  attorney  in  and  about  a  sale  made  under  the 
power,  and  not  to  services  rendered  in  filing  and  prosecuting 
a  bill  of  foreclosure  in  the  Chancery  Court. — Bynum  v. 
Frederick,  81  Ala.  489. 

The  other  stipulation  is  much  broader.  Its  terms  are: 
''And  I  further  agree  to  pay  the  attorney's  fees,  and  other 
expenses  which  may  be  incurred  by  said  Lehman,  Durr  & 
Co.  in  the  collection  of  said  several  sums,  by  a  foreclosure  of 
the  mortgage,  or  otherwise,  for  the  payment  of  which  this 
conveyance  is  a  lien."  While  this  provision  is  in  a  clause 
of  the  mortgage  which  relates  more  especially  to  advances 
other  than  the  seven  thousand  dollars,  which  constitutes  the 
leading  consideration  for  the  conveyance,  it  very  clearly,  in 
our  opinion,  is  not  confined  to  attorney's  fees  paid  in  the 
collection  of  such  other  sums,  but  necessarily  extends  to  the 
collection  of  all  sums  accruing  to  Lehman,  Durr  &  Co.  in 
the  dealings  contemplated  and  provided  for  in  the  instru- 
ment Substantially  the  same  stipulation  was  held  to  have 
this  effect  in  the  case  of  Harmon  v.  Lehman,  Durr  &  Co., 
85  Ala.  379.     Our  conclusion,  therefore,  is,  that  the  oban** 
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cellor  erred  in  holding  that  the  complainants  were  not  enti- 
tled to  a  reasonable  attorney's  fee  for  services  rendered  in 
the  prosecution  of  this  suit  It  may  be  proper  to  add,  that 
the  chancellor  appears  to  have  been  led  into  this  error 
by  an  agreement  of  counsel  entered  on  a  former  reference, 
to  the  effect  that  the  register  should  not  make  any  report  as 
to  solicitor's  fees. 

The  objection  that  the  chancellor  should  have  given 
specific  directions  to  be  observed  in  taking  and  stating  the 
account  by  the  register,  can  not  avail  to  reverse  the  decree, 
even  conceding  that  such  directions  should  have  been  given. 
In  such  case,  it  can  not  be  said  that  any  misdirection  has 
been  given,  and  hence  error  can  not  be  predicated.  It 
would  be  the  duty  of  the  register  to  take  and  state  the  ac- 
count according  to  law,  and  any  error  committed  by  him  in 
the  admission  or  exclusion  of  testimony,  or  in  the  conclusions 
reached,  would  be  matter  for  exceptions  to  his  report,  and 
of  review  by  the  chancellor.  We  can  not  assume  that  errors 
will  be  committed  by  the  register,  or  that,  if  committed,  they 
will  not  be  corrected  by  the  chancellor.  See  Kirkman  v. 
VanlieTy  7  Ala.  217 ;  McCurdy  v.  Middleton^  at  present  term. 
On  the  contrary,  we  assume  the  account  will  be  properly 
stated;  and  we  do  not  deem  it  necessary,  therefore,  to  amend 
the  decree  in  effect,  by  determining,  on  this  appeal,  how  the 
value  of  cotton  for  which  H.  M.  Ck>mer  &  Go.  are  chargeable 
should  be  ascertained.     That  matter  is  not  before  us.     * 

The  decree  of  the  chancellor,  for  the  error  pointed  out 
above,  as  to  the  claim  for  attorney's  fees,  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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119   104  1.    Bill  for  discovery;  allegations;  affidavit. — A  bill  for  discovery  filed 

r|»  5b4j  by  a  creditor  without  a  lien ,  seeking  to  discover  and  subject  the  debtor's 

|!*LJ^  property  to  the  payment  of  a  legal  demand  (Code,  §  3545),  mast  be 

\^  m  sworn  to^  and  must  allege  (1)  that  the  debtor  has  not  visible  means  sab- 

-  '--^  ject  to  legal  process,  of  value  sufficient  to  pay  the  demand,  and  (2)  that 

131  527  "®  *^^  assets  not  subject  to  legal  process,  which  are  liable  for  his  debts, 

'  and  a  discovery  of  which  is  sought. 

Vol,  lxxziz. 
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Appeal  from  the  City  Court  of  Montgomery,  in  equity. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  on  the  6th  February,  1890, 
by  James  B.  Warren,  against  Wm.  H.  Lawson,  and  alleged 
that  the  complainant,  during  the  years  1881-88,  carried  on 
a  mercantile  business  in  the  city  of  Montgomery,  under  the 
name  of  J.  B.  Warren  &  Co.,  but  solely  on  his  own  account; 
that  W.  H.  Lawson,  a  resident  citizen  of  said  county,  ''is 
justly  indebted  to  him  in  the  sum  of  $10,000,  for  goods, 
wares,  merchandise  and  chattels  sold  to  him  by  complainant, 
and  for  moneys  loaned  to  him,  and  for  moneys  paid  for  him 
to  others,  at  his  request  ;^^  that  complainant  ''has  frequently 
demanded  of  said  Lawson  that  he  pay  said  debt,  but  he  has 
repeatedly  refused,  and  still  refuses  to  pay  the  same.''  On 
these  averments,  the  bill  prayed,  "that  said  defendant  be 
required  to  answer  under  oath  all  the  property,  real  or  per- 
sonal, he  may  have,  or  claim  an  interest  in,  legal  or  equita- 
ble; and  where  such  property  is  situated,  or  may  be  found; 
or  who  has  or  may  claim  possession  thereof;  and  in  whose 
possession  are  the  moneys,  effects,  and  choses  in  action, 
which  he  may  have  or  claim  an  interest  in,  legal  or  equita- 
ble, and  where  such  moneys  and  choses  may  be  found." 
The  bill  prayed,  also,  that  a  receiver  be  appointed  to  take 
possession  of  the  property  discovered,  and  to  reduce  to  pos« 
session  the  choses  in  action,  and  that  such  orders  and  decrees 
be  -made  "as  may  be  necessary  and  proper  to  reach  such 
property,  moneys,  effects  or  choses  in  action,  as  may  be  dis- 
covered fco  be  liable  to  the  debt  which  said  defendant  owes 
your  orator." 

The  defendant  demurred  to  the  bill,  (1)  for  want  of 
equity;  (2^  because  complainant  had  an  adequate  remedy 
at  law;  (3)  because  it  was  not  alleged  that  the  defendant 
was  insolvent;  (4)  because  it  was  not  alleged  that  he  had  no 
visible  property  subject  to  legal  process;  (5)  because  it  was 
not  alleged^  that  he  concealed  or  withheld  any  assets  or 
property  liable  to  his  debts;  (6)  because  it  is  not  alleged 
that  he  has  any  equitable  assets.  The  court  overruled  the 
demurrer,  and  its  decree  is  here  assigned  as  error. 

Tompkins  A  Trot,  for  appellant. 

Arrington  A  Graham,  contra, 

STONE,  C.  J. — ^In  Souihem  Railway  Construction  Com- 
pany V.  McKenzie,  reported  in  85  Ala.  548,  the  same  statute 
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was  relied  on  as  conferring  an  equitable  remedy,  as  is  made 
the  authority  for  the  present  suit  The  bill  in  that  case 
averred  that  the  defendant,  a  corporation,  had  ceased  to  do 
business,  was  without  visible  property  subject  to  execution, 
or  to  other  ordinary  process  of  the  law;  and  on  information 
and  belief,  it  charged  that  defendant  had  property  justly 
liable  for  the  payment  of  its  debts,  that  the  kind  and  de- 
scription of  that  property  was  unknown  to  complainants,  and 
that  '^without  a  discovery  of  the  assets  of  said  defendant 
through  the  assistance  of  the  [chancery]  court,  they  [com- 
plainants] could  find  no  property  subject  to  the  payment  of 
their  said  debts.'^  The  bill  was  sworn  to.  We  hesitatingly 
decided  that  the  bill  in  that  case  was  good,  and  in  doing  so 
we  were  largely  influenced  by  former  rulings  of  this  court 

The  bill  in  the  present  case  contains  none  of  the  aver- 
ments we  have  stated  as  found  in  the  McEenzie  bilL  It  is 
not  averred  whether  or  not  defendant  has  property  subject 
to  legal  process,  or  not  subject  to  it;  and  there  is  no  averred 
fact  whi3h  tends  to  show  that  defendant's  answer  will  or 
can  discover  any  assets  subject  to  defendant's  debt.  It  is 
equally  consistent  with  all  that  is  charged,  that  the  defend- 
ant has  ample  means  open  to  legal  process,  or  that  he  has  no 
means  either  open  or  concealed.  There  is,  therefore,  not 
only  no  charge,  but  not  even  an  intimation  that  any  assets 
can  be  discovered.  This  constitutes  it  a  fishing  bill.— Story's 
Eq.  PI.  §  325. 

The  tendency  of  modern  legislation  has  been  to  enlarge 
the  remedial  jurisdiction  of  the  Chancery  Court,  in  giving 
efficient  aid  in  the  collection  of  debts.  The  statute  under 
which  this  bill  was  filed,  was  conceived  in  that  spirit.  Hence, 
in  certain  conditions,  it  permits  a  creditor  with  a  purely 
legal  demand  to  seek  redress  in  the  Chancery  Court  in  the 
first  instcmce.  Not  in  all  cases,  however.  There  must  be 
equitable  grounds  for  such  interference.  When  the  pro- 
ceeding is  under  the  statute  we  are  considering,  and  no  re- 
sort has  been  first  had  to  the  law  courts,  there  must  be  aver- 
ments which  show  the  necessity  for  a  discovery;  for,  without 
such  averments,  the  case  is  not  taken  without  the  constitu- 
tional rule  which  guarantees  a  trial  by  jury.  And  when,  in 
such  case,  the  suit  is  on  a  legal  demand,  and  assets  otiier 
than  equitable  are  sought  to  be  subjected,  the  bill  must 
show  by  its  averments  why  it  is  that  execution  at  law  can  not 
give  to  complainant  the  relief  he  is  entitled  to.  In  other 
words,  unless  there  is  concealment,  hiding  out,  or  something 
Vol.  lzzxix. 
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of  that  nature,  it  is  not  perceiyed  that  discovery  has  any 
office  to  perform. 

There  is  an  equitable  rule,  that  when  from  any  cause  dis- 
covery is  necessary  in  aid  of  contentions  purely  legal,  and  the 
redress  claimed  is  in  its  nature  purely  legal,  the  bill  for  dis- 
covery must  be  sworn  to,  or  a  demurrer  to  it  will  lie. — Mit- 
ford  &  Tyler's  Eq.  PL  153,  note;  Story's  Eq.  PL  §§288, 
313,  477;  1  Dan.  Chan.  Pr.  395;  lb.  1558;  3  Pom.  Eq. 
§  1415.  This  rule  is  a  salutary  and  safe  one,  and  we  hold 
it  applicable  to  a  statutory  suit,  such  as  the  present  one  is. 

In  addition  to  the  foregoing,  we  hold  that  a  bill  by  a  cred- 
itor without  a  judgment,  filed  under  this  statute,  must  show, 
as  facts,  or  on  information  and  belief,  first,  that  defendant 
is  without  visible  means  subject  to  legal  process,  of  value 
sufficient  to  pay  the  demand  sued  for;  second,  that  he  has 
means  or  assets,  not  accessible  under  legal  process,  liable  to 
the  satisfaction  of  the  debt,  for  the  discovery  of  which  the 
bill  is  presented. 

The  demurrer  to  the  bill  ought  to  have  been  sustained, 
but  we  will  not  render  the  decree  here.  We  remand  the 
cause,  with  directions  to  the  primary  court  to  sustain 
the  demurrer,  unless  within  a  reasonable  time  the  bill  is  so 
amended  as  to  give  it  equity. 

Reversed  and  remanded. 


Weed  V.  Martin. 

Action  for  Money  Paid  through  Mistake. 

1.  To  what  witness  may  testify  — A  witness,  testifying  to  the  correct- 
ness of  a  credit  entered  by  him'  on  a  note,  can  not  he  allowed  to  state 
that^^'be  would  not  have  put  the  credit  on  the  note  if  he  had  not  paid 
it." 

Appeal  from  the  Circuit  Court  of  Dale. 
Tried  before  the  Hon.  Jesse  M.  Carmichael. 

Henby  L.  Martin,  for  appellant 

SOMERVILLE,  J.— The  suit  is  for  money  paid  through 
mistake  by  plaintiff  to  defendant.  The  case  turns  on  the 
correctness  of  a  credit  placed  on  a  note,  on  October  2d,  1882, 
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which  purported  to  b©  for  $117.81.  The  defendant  testified, 
that  the  credit  should  have  been  for  $17.81  onlj,  and  that 
this  sum  only  had  been  paid.  The  plaintiff  introduced  as  a 
witness  one  Tobe  Martin,  one  of  the  makers  of  the  note,  who 
swore  that  he  himself  entered  the  credit  in  controversy  for 
one  hundred  and  seventeen  81-100  dollars  ($117.81),  and 
that  this  was  the  amount  he  had  paid  on  the  note,  at  the  time, 
in  money  and  goods;  and  that  he  knew  it  had  been  paid. 
The  plaintiff  was  permitted  to  ask  the  witness,  "if  he  would 
have  put  the  credit  of  $117.81  on  said  note,  if  he  had  not 
paid  it?^'  and  he  answered  that  he  would  not  To  this  evi- 
dence the  defendant  duly  excepted. 

The  court  erred  in  admitting  this  testimony  of  the  wit- 
ness. It  was  but  the  expression  of  an  opinion  of  what  he 
would  have  done  in  a  certain  contingency — an  act  origina- 
ting in  a  secret  uncommunicated  motive,  which  was  not  the 
legitimate  subject  of  testimony.  The  credit,  moreover,  may 
have  originated  in  mistake,  and  not  intentional  dishonesty; 
and,  in  this  aspect,  the  witness  was  allowed  to  testify  that  he 
would  not  have  committed  such  a  mistake  as  putting  a  credit 
of  $117.81  on  a  note,  when  only  $17.81  had  been  actually 
paid. 

There  is  a  class  of  cases,  where  a  witness,  in  whose  band- 
writing  the  items  of  an  account  are  charged,  is  allowed  to 
testify  to  the  correctness  of  the  transaction,  although  he  re- 
membered nothing  as  to  the  facts ;  as  in  Wright  v.  Boiling^ 
27  Ala.  259.  So,  it  is  common  for  a  witness  to  vouch  for 
the  accuracy  or  regularity  of  the  execution  of  a  conveyance, 
or  other  paper,  verified  by  his  known  signature  as  an  attest- 
ing witness,  although  he  may  not  remember  the  facts  attend- 
ing the  transaction. — 2  Taylor's  Ev.  §  1412.  These  cases 
rest  on  another  principle,  the  present  evidence  not  coming 
within  their  influence. 

Reversed  and  remanded. 


Johnson  v.  Hug^hes. 

statutory  Claim  Suit  for  Wagon  and  Yoke  of  Oxen, 

1.  Registration  of  mortgage  on  property  removed  from  another  State. 
When  personal  property  is  brought  into  this  State  sabject  to  a  mort- 
gage, which  has  been  duly  executed  and  recorded  in  another  State,  and 

Vol.  lzxxiz. 
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each  mortgage  is  duly  recorded  here  within  four  months  af*er  the  re- 
moval of  the  property  (Code,  §^  1807,  1814),  its  lien  is  superior  to  that 
of  an  attachment  levied  on  the  property  prior  to  such  registration. 

Appeal  from  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  Jesse  M.  CABmoHAEL. 

The  appellants  in  this  case,  J.  J.  &  J.  E.  Johnson,  as  part- 
ners, sued  out  an  attachment  before  a  justice  of  the  peace, 
on  the  26th  November,  1888,  against  the  estate  of  B.  J. 
Commander;  and  it  was  levied  on  a  wagon  and  yoke  of  oxen. 
A  claim  to  the  property  was  thereupon  interposed  by  J.  E. 
Hughes,  and  bond  .given  to  try  the  right  of  property.  On 
the  trial  before  the  justice,  he  rendered  judgment  for  the 
plaintiffs,  and  the  claimant  took  an  appeal  to  the  Circuit 
Court.  On  the  trial  in  that  court,  it  appeared  that  the  claim- 
ant relied  on  a  mortgage  executed  to  him  by  said  Comman- 
der, on  the  3d  March,  1888,  in  Florida,  and  which  was  there 
legally  proved  and  recorded.  It  was  admitted  that  this 
mortgage  "was  duly  recorded  in  said  Geneva  county,  within 
four  months  after  the  property  was  brought  into  this  State, 
but  after  the  levy  of  plaintiffs^  attachment,  and  that  plain- 
tiffs had  no  notice  of  it  at  the  time  of  their  attachment." 
On  these  facts,  the  court  charged  the  jury,  that  they  must 
find  for  the  claimant,  if  they  believed  the  evidence.  .The 
plaintiffs  excepted  to  this  charge,  and  they  here  assign  it  as 
error. 

M.  E.  MiLLiGAN,  for  appellant. 

C.  H.  Laney,  contra, 

CLOPTON,  J. — The  sole  question  in  this  case  is,  whether 
a  mortgage  to  which  personal  property  is  subject  at  the  time 
of  its  removal  to  this  State,  and  which  has  been  recorded  in 
the  proper  county  within  four  months  after  the  arrival  of 
such  property,  has  a  lien  superior  to  the  lien  of  an  attach- 
ment levied  before  the  mortgage  is  recorded.  The  mort- 
gage of  claimant  having  been  duly  executed  and  acknowl- 
edged according  to  the  laws  of  Florida,  where  it  was  made, 
and  recorded  in  that  State,  is  an  operative  security  though 
the  property  is  brought  into  this  State,  unless  it  becomes 
inoperative  by  our  law.  The  consequence  of  an  omission 
to  record  a  mortgage  depends  upon  the  terms  of  the  statute, 
which  makes  registration  necessary  for  the  protection  of 
creditors  and  purchasers. — Beale  v.  Williamson^  14  Ala.  66. 
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Section  1807  of  the  Code  provides,  "Whenever  any  per- 
sonal property  is  subject  to  any  lien,  incumbrance,  mortgage, 
or  trust  for  the  security  of  debts,  at  the  time  of  its  removal 
to  this  State,  the  writing  evidencing  the  lien,  incumbrance, 
mortgage  or  trust,  must  be  recorded  in  the  county  into  which 
it  is  brought,  within  four  months  of  the  arrival  of  such  prop- 
erty." And  section  1814  declares:  "Conveyances  of  per- 
sonal property  to  secure  debts,  or  to  provide  indemnity,  are 
inoperative  against  creditors  and  purchasers  without  notice, 
until  recorded,  unless  the  property  is  brought  into  this  State 
subject  to  such  incumbrance,  in  which  case  four  months  are 
allowed  for  the  registration  of  the  conveyance."  By  the 
terms  of  the  statute,  a  mortgage  to  which  personal  property 
is  subject  when  brought  into  the  State,  is  excepted  from  the 
general  provision  declaring  mortgages  of  personal  property 
inoperative  against  creditors  and  purchasers  until  recorded. 
It  does  not  become  inoperative,  unless  there  is  a  failure  to 
record  it  within  four  months  after  the  arrival  of  the  property. 
If  so  recorded,  the  lieu  which  it  had  in  the  State  where  it 
was  made,  is  preserved  and  continued,  and  has  priority  of 
the  lien  of  an  intervening  attachment 

On  the  admitted  and  undisputed  facts,  that  claimant^  s 
mortgage  was  duly  executed  and  acknowledged  according  to 
the  laws  of  Florida,  and  was  there  recorded,  and  was  recorded 
in  the  county  in  this  State  into  which  the  property  was 
brought,  within  four  months  thereafter,  the  court  did  not 
err  in  giving  the  affirmative  charge  in  favor  of  claimants. 

Affirmed. 


Keith  &  Son  v.  Ham. 

Special  Action  on  the  Case  for  Damages,   by  Mortgagee 
against  Purchaser  of  Mortgaged  Crops. 

1.  As9ignmenl  by  partner  of  interest  in  partnership  assets. — An  assign- 
ment by  one  partner,  for  valuable  consideration,  of  *'all  the  right,  title 
and  interest  he  has  in  and  to  the  stock  of  goods,  notes  and  accounts 
now  owned  and  due"  to  the  partnership,  passes  to  the  assignee  snch 
an  interest  in  a  claim  secured  by  a  mortgage  on  crops,  as  authorises  him 
to  join  with  the  otiier  partner,  as  joint  plaintiffs,  m  an  action  for  the 
conversion  of  the  crops,  or  a  special  action  on  the  case  for  damages  in 
the  nature  of  an  action  of  trover. 

2.  Mortgage  of  crops  to  be  raised  on  rented  lands, -^When  a  tenant  hM 
Vol.  lzxxix. 
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made  a  contract  for  the  rent  of  land,  part  of  a  larger  tract,  he  may  make 
a  valid  mortgage  on  the  crop  to  be  raised  by  him  on  it,  although  no 
particular  part  of  the  tract  is  specified  in  the  contract,  and  he  has  not 
8ele(!ted  any  particular  portion  of  it. 

3.  Damages  for  conversion  of  mortgaged  propfrty;  abatement  or  reduc- 
tion.— In  trover  by  the  mortgagee  of  crop^.  against  a  purchaser  with 
notice,  or  a  special  action  for  damages  in  the  nature  of  trover,  the  un- 
authorized sale  and  conversion  being  admitted,  the  defendant  can  not 
be  allowed  to  prove,  in  abatement  or  reduction  of  damages,  that  a  part 
of  the  proceeds  of  sale  received  by  the  mortgagor  was  applied  by  tiim 
to  the  landlord's  claim  fi^r  rent,  the  lien  of  which  was  superior  to  the 
mortgage.     (Stone,  (J.  J.,  dissenting.) 

Appeal  from  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  action  was  brought  by  J.  N.  Ham  and  P.  J.  Ham, 
against  Keith  &  Son  as  partners,  to  recover  damages  for  the 
defendants'  unauthorized  sale  and  conversion  of  two  bales  of 
cotton,  on  which  plaintiffs  claimed  to  hold  a  mortgage, 
whereby  their  lien  as  mortgagees  was  defeated  and  destroyed ; 
and  was  commenced  on  the  4th  November,  1887.  The 
complaint  contained  only  a  special  count  in  case,  which 
alleged  that,  on  the  8th  January,  1887,  J.  F.  Martin  was 
indebted  to  the  firm  of  Ham  &  Collins  (a  firm  composed  of 
J.  N.  Ham  and  J.  8.  Collins)  in  the  sum  of  $140,  and,  to 
secure  said  indebtedness,  executed  to  them  a  mortgage  on 
all  the  crops  raised  by  him  during  the  year;  that  on  the  29th 
August,  1887,  said  Collins  transferred  and  assigned  to  P.  J. 
Ham,  for  valuable  consideration,  "all  the  right,  title  and 
interest  which  he  had  in  said  mortgage  and  the  debt  secured 
thereby;"  that  the  mortgage  was  duly  recorded;  that  the 
defendants,  in  September,  1887,  having  notice  of  the  mort- 
gage, received,  sold,  and  converted  to  their  own  use,  two  of 
the  bales  of  cotton  conveyed  by  the  mortgage,  and  that 
plaintiffs'  lien  was  thereby  lost.  The  defendants  demurred 
to  the  complaint,  on  the  ground  of  a  misjoinder  of  plaintiffs, 
"because  it  is  in  the  name  of  J.  N.  and  P.  J.  Ham,  while  it 
was  a  transfer  from  J.  S.  Collins  to  P.  J.  Ham  alone,  and 
shows  no  interest  in  the  mortgage  in  said  J.  N.  Ham."  The 
court  oveiTuled  the  demurrer,  and  the  defendants  then 
pleaded  the  general  issue. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs 
read  in  evidence  the  mortgage  executed  by  J.  F.  Martin  to 
Ham  &  Collins,  which  was  dated  January  8th,  1887,  recited 
an  indebtedness  of  $140,  and  conveyed  the  mortgagor's 
entire  crop  raised  on  any  lands  in  Coffee  county  cultivated  by 
him  during  the  year  1887 ;  and  it  seems  to  have  been  duly 
recorded,  both  in  Coffee  and  Geneva  counties.     Theplaintiflb 
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then  read  in  evidence  the  transfer  and  assignment  executed 
to  P.  J.  Ham  by  J.  S.  Collins,  which  was  dated  August  29th, 
1887,  recited  the  payment  of  $1,098,74  as  its  consideration, 
and  transferred  "all  the  right,  title  and  interest  he  has,  in 
and  to  the  stock  of  goods,  notes  and  accounts,  now  owned 
and  due  to  said  firm  of  Ham  &  Collins,''  with  power  to  sue 
and  collect.  The  execution  of  this  instrument  was  admitted, 
but  the  defendants  objected  to  its  admission  as  evidence, 
"because  the  same  was  ineffectual  to  pass  to  P.  J.  Ham  any 
titlp>  or  interest  in  and  to  said  mortgage."  The  court  over- 
ruled the  objection,  and  the  defendants  excepted. 

"The  evidence  for  the  plaintiffs  tended  to  show  that  said 
J.  F.  Martin,  the  mortgagor,  had  rented  lands  for  the  y&u- 
1887  from  Allen  Motley,  and  also  from  one  Armen;  that 
said  lands  were  in  Coffee  county,  and  said  Martin  raised  a 
crop  of  cotton  on  them ;  and  the  evidence  tended  to  show 
that  two  bales  of  said  crop  were  brought  to  Geneva,  and 
sold  by  Martin  to  defendants.  The  plaintiffs  here  rested 
their  case.  The  testimony  for  the  defendants  tended  to 
show  that,  of  the  cotton  which  went  into  said  two  bales,  700 
lbs.  was  raised  on  lands  rented  by  said  Martin  from  Allen 
Motley,  and  the  other  portion  thereof  was  got  by  said 
Martin  from  his  father;  that  the  rent  due  said  Motley,  for 
the  rent  of  said  lands,  had  not  been  paid;  that  said  Motley, 
after  said  cotton  had  been  ginned  and  baled,  accompanied 
said  J.  F.  Martin  to  Geneva;  and  that  said  Martin,  after  the 
sale  of  said  cotton  to  defendants,  applied  twenty  dollars  of 
the  proceeds  to  the  payment  of  the  rent  due  to  said  Motley.'' 

"This  being  all  the  evidence  in  the  case,  the  defendants 
requested  the  following  charges  in  writing,"  duly  excepting 
to  their  refusal:  (1.)  "The  jury  must  believe  from  the  evi- 
dence that,  at  the  time  Martin  executed  the  mortgage  to 
Ham  &  Collins,  he  had  recited  some  definite  place,  and  that 
the  cotton  in  controversy  was  made  on  said  rented  place." 
(2.)  "If  the  jury  believe  from  the  evidence  that  Motley  had 
a  landlord's  lien  for  rent  on  a  portion  of  the  cotton  sold  by 
Martin  to  the  defendants,  and  that  Martin  applied  $20  of 
the  proceeds  of  sale  to  the  payment  of  said  rent,  then  de- 
fendants are  entitled  to  a  credit  for  the  amount  so  paid  to 
said  Motley." 

The  refusal  of  the  charges  asked,  and  the  rulings  on  the 
pleadings  and  evidence,  are  assigned  as  error. 

M.  E.  MiLLiGAN,  and  H.  L.  Mabtin,  for  appellants. 
Vol.  lxxziz. 
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MoGLELLAN,  J. — It  is  immaterial  what  effect  the 
assignment  by  Collins  of  his  interest  in  the  property  be- 
longing to  the  firm  of  Collins  &  Ham  had  upon  the  partner- 
ship, or  whether  the  assignee  and  Ham  constituted  a  new 
partnership.  The  assignment,  at  least,  operated  to  vest 
Collins^  interest  in  the  assignee,  and  to  make  him,  jointly 
with  the  other  partner,  the  owner  of  the  assets  which  had 
belonged  to  the  partnership,  among  which  was  the  mortgage 
covering  the  cotton  alleged  to  have  been  converted.  And 
this  suit  was  instituted,  and  properly  so,  by  these  joint 
owners,  or  owners  in  common,  as  such,  and  not  upon  any 
theory  of  a  new  and  continuing  partnership.  It  was  shown 
that  tiie  mortgage,  and  a  note  for  the  amount  secured  by  it, 
were  executed  to  Collins  &  Ham.  The  transfer  by  Collins 
to  P.  J.  Ham  was  sufficiently  specific  to  invest  the  latter 
with  the  former's  interest  It  further  appeared  that  both 
the  note  and  mortgage  came  to  the  possession  of  P.  J.  and 
J.  N.  Ham.  The  objections  taken  in  the  court  below,  on 
the  ground  of  a  want  of  interest  in  P.  J.  Ham,  were,  there- 
fore, properly  overruled. 

The  evidence  tended  to  show  that,  at  the  time  of  the  exe- 
cution of  the  mortgage,  the  mortgagor  had  made  a  contract 
for  the  rental  of  the  lands  on  which  the  cotton  alleged  to 
have  been  converted  was  subsequently  grown.  It  does  not 
appear  that  this  contract  referred,  nor  was  it  essential,  in 
our  opinion,  that  it  should  have  referred,  to  "a  definite 
place,''  in  the  sense  that  term  is  used  in  the  charge  requested 
by  the  defendants.  A  valid  contract  for  the  rental  of  a  given 
quantity  of  land  out  of  a  larger  tract,  or  for  the  rental  of 
one  or  another  of  several  tracts,  the  particular  tract  or  place 
to  be  thereafter  selected  by  the  tenant,  or  determined  upon 
in  any  practical  way,  would  carry  such  a  present  interest  in 
the  land,  afterwards  segregated  and  subjected  to  the  con- 
tract, as  would  give  vitality  and  validity,  in  equity,  to  a 
mortgage  of  the  crops  to  be  planted  and  grown  thereon. 
The  charge  requested  was  misleading,  and  there  was  no 
error  in  its  refusal. 

A  part  of  the  cotton  alleged  to  have  been  converted  had 
been,  according  to  some  of  the  testimony,  raised  on  rented 
land,  and  was,  at  the  time  of  the  conversion,  subject  to  a 
landlord's  lien,  which  was,  of  course,  superior  to  plaintiffs' 
mortgage.  The  evidence  tended  to  show,  further,  that 
twenty  dollars  of  the  proceeds  of  the  sale  to  defendants  was 
paid  by  the  mortgagor  to  the  landlord,  in  satisfaction  of  the 
88 
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claim  for  rent.  The  court  was  requested  in  writing,  and 
refused,  to  charge  the  jury  that  this  state  of  facts,  if  found 
to  exist,  entitled  the  defendants  to  a  reduction  of  damages  to 
the  amount  so  paid.  It  is  insisted  that,  inasmuch  as  this 
is  an  equitable  action,  and  open  to  equitable  defenses,  the 
payment  thus  made,  not  by  the  defendants,  or  as  a  part  of 
the  transaction  in  which  the  conversion  was  consummated, 
but  by  a  third  person,  and  subsequent  to  the  conversion,  was 
in  satisfaction  of  a  prior  lien,  and,  hence,  enured  to  the  ben- 
efit of  the  plaintiffs,  and  their  recovery,  in  equity  and  good 
conscience,  should  be  mitigated  to  the  extent  their  security 
was  freed  from  this  incumbrance.  Had  this  action  been 
against  the  mortgagor,  there  would  be  more  force  in  this 
position,  for  clearly  he  not  only  had  the  right,  but  it  was  his 
duty,  to  discharge  the  landlord's  lien  for  rent.  Or,  had  the 
case  been  one  involving  the  general  ownership  of  the  prop- 
erty, and  it  had  appeared  that  the  fruits  of  the  conversion 
had  been  applied,  by  the  consent,  express  or  implied,  of  the 
plaintiffs,  or  through  legal  proceedings  had  at  the  instance 
of  a  third  person,  to  the  payment  of  their  debt,  or  in  reliev- 
ing their  property  from  a  lien,  the  damages  recoverable  by 
them  in  trover  might  be  mitigated  by  the  amount  thus  paid 
for  them. — Bird  v,  Womack,  69  Ala.  392;  Street  v.  Sinclair j 
71  Ala.  210.  Or,  had  a  recovery  been  had  in  favor  of  the 
landlord  against  the  defendants,  it  may  be  that  evidence  of 
that  fact  might  go  in  reduction  of  the  mortgagee's  damages. 
But  here,  even  conceding  that  the  payment  was  in  some  sort 
to  the  advantage  of  the  plaintiffs,  we  can  not  conceive  how 
the  fact  can  avail  the  defendants  in  this  action.  The  grav- 
amen  of  this  action  is  the  wrongful  purchase  and  conversion 
by  Keith  &  Son.  Their  wrong  was  fully  consummated,  the 
injury  resulting  from  it  had  been  sustained,  and  the  plain- 
tiffs' right  to  sue  had  attached,  before  the  alleged  payment 
to  Motley,  the  landlord.  The  payment  was  not  made  by  the 
defendants,  but  by  the  mortgagor.  To  hold  that  they  are 
entitled  to  a  credit  for  the  amount,  would  be  to  subrogate 
them  to  an  equity  created,  if  it  exists  at  all,  by  an  act  with 
which  they  have  no  connection,  and  to  give  them  the  benefit 
of  a  payment  which  they  have  not  made.  Whatever  may 
be  the  rule  elsewhere,  in  Alabama  it  has  long  been  settled, 
that  this  species  of  subrogation  will  not  be  allowed.  Thus, 
in  an  action  of  trover  against  the  purchaser  of  a  slave  sold 
by  an  executor  de  son  tort,  it  was  sought  to  mitigate  the 
damages  by  evidence  that  the    purchase-money  had  been 
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applied  by  the  executor  to  the  debts  of  the  estate,  but  the 
right  was  denied.  Chief  Justice  Dargan,  delivering  the 
opinion  of  the  court,  said:  "We  do  not  intend  to  deny  the 
common  saying,  that  trover  is  an  equitable  action,  and  that 
the  plaintiff  can  recover  damages  only  to  the  extent  of  the 
injuries  actually  sustained;  as,  if  the  mortgagee  bring  trover 
against  the  mortgagor,  he  can  recover  only  the  amount  of 
the  debt;  or,  if  goods  be  sold  illegally  to  discharge  a  lien, 
the  owner  can  recover  of  the  purchaser  only  the  value  of  the 
goods,  deducting  the  amount  of  the  lien.  But  we  hold  that 
this  equity  or  right  must  be  personal  to  the  defendant  him- 
self; that  is,  it  must  have  existed  in  him  at  the  time  he 
became  liable  to  the  action ;  or,  if  acquired  afterwards,  it 
must  have  been  acquired  by  his  own  act  •  •  •  It  is 
clear  that,  at  the  time  of  defendant's  purchase,  when  he  paid 
the  price  to  the  executor  de  son  tart,  he  was  then  liable  in 
trover  to  the  extent  of  the  value  of  the  slave,  for  at  that 
time  no  equitable  defense  existed  in  his  favor,  or  in  favor  of 
the  executor;  and  to  allow  him  to  set  up  the  subsequent  act 
of  Itfrs.  Woolfolk  (the  executor)  as  his  equity,  would  not 
only  be  to  subrogate  him  to  the  rights  of  another,  but  would 
often  lead  to  inquiries  so  embarrassing  and  complicated, 
that  a  court  of  law  would  never  be  assured  that  the  ends  of 

justice  had  been  attained. I  do  not,  however, 

intend  to  decide  thai  such  an  equity  could  be  asserted  at 
law,  even  by  the  executor  de  8on  tort  himself;  but,  even  con- 
ceding that  he  may,  we  all  concur  in  this,  that  his  vendee 
can  not  by  showing  payments  after  his  purchase." — Carpen- 
ter V.  Going,  20  Ala.  587. 

We  are  unable  to  draw  any  line  of  distinction  between 
the  case  quoted  from  and  that  under  consideration,  on  the 
point  involved  in  th^  second  instruction  requested.  Its  re-- 
fusal  was  free  from  error;  and  the  judgment  of  the  Circuit 
Court  is  affirmed. 

Stone,  C.  J.,  dissenting  on  point  last  considered. 
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Solomon  v.  Willis. 

statutory  Detinue  against  Tax-Collector. 

1.  Liability  of  after-acquired  property  to  leoy  and  sale  for  taxes.— Un- 
der BtHtatory  provisions  (Code,  H  640-42),  any  personal  property  is 
subject  to  levy  and  sale  for  unpaid  taxes  of  the  owner,  although  it  was 
acquired  by  him  after  his  taxes  had  been  assessed. 

Appeal  from  the  Oircait  Court  of  Barbour. 
Tried  before  the  Hon.  Jesbe  M.  Gabxiohael. 

J.  H.  Lee,  for  appellant. 

Geo.  W.  Peaoh,  contra. 

SOMERVILLE,  J.— The  plaintiff's  mule  was  levied  on 
and  sold  by  the  tax-ooUector  of  Barbour  oounty,  for  taxes 
due  by  him  to  the  State  and  county,  which  taxes  had  been 
regularly  levied  and  assessed  in  the  mode  required  by  law, 
and  had  become  delinquent  The  present  action  of  detinue 
was  brought  against  the  collector  immediately  after  the  levy 
made  by  him,  and  before  the  sale.  The  contention  is,  that 
the  mule  having  been  acquired  after  the  taxes  were  assessed, 
and  not  being  owned  by  the  plaintiff  at  the  time,  the  taxes 
were  not  a  lien  on  the  animal,  and  therefore  the  property 
could  not  be  lawfully  sold  to  satisfy  them. 

The  case  involves  no  question  of  lien,  or  priority  of  lien, 
under  the  provisions  of  section  459  of  the  Code,  as  seems 
to  be  supposed  by  appellant's  counsel.  Nor  does  it  involve 
any  inquiry  as  to  what  property  is  exempt  from  liability  to 
taxation.— Const  1876,  Art.  IV,  §  52;  Code,  1886,  §  451. 
It  is  sufficient,  for  the  purposes  of  this  case,  to  say  that, 
under  the  express  provisions  of  our  statutes  governing  the 
subject  of  taxation,  ''no  property,  whether  exempt  by  law 
from  taxation  or  not,  is  exempt  from  levy  and  sale  for  the 
payment  of  taxes,  and  the  fees  and  charges  lawfully  in- 
curred in  assessing  and  collecting  the  same.'^ — Code, 
1886,  §  542.  And  the  collector  is  authorized  "to  levy 
upon  any  personal  property  of  delinquent  tax-payers,  for 
the  payment  of  their  taxes.'' — Code,  §  540.     This  obviously 
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embraoBB  any  personal  property  whatever,  whether  exempted 
from  taxation  or  not,  or  whether  listed  for  taxation  by  the 
owner,  or  not  listed.  The  law  is  framed  ex  industria  so  as 
to  allow  nothing  to  escape  from  sabjection  to  the  payment 
of  the  public  revenue,  without  which  there  can  be  no  reg- 
ular organized  government 

There  was  no  error  in  giving  the  general  affirmative 
charge  in  favor  of  the  defendant,  and  the  judgment  is 
affirmed. 


Riley  v.  Bell. 

Action  against  Probate  Judge  for  Statutory  Penalty,  for 
Issuing  Marriage  License  to  Minor. 

1.  Canaent  of  parents  to  marriage  of  minor. — The  written  consent  of 
the  mother,  during  the  temporary  absence  of  the  father  from  the  State, 
to  the  issue  of  a  marriage  license  to  her  minor  daup;hter  (Code, 
^  2315-18),  does  not  constitute  a  defense  to  the  probate  judge  against 
an  action  by  the  father  to  recover  the  statutory  penalty. 

2.  Personal  appearance  of  minor,  and  representations  as  to  age, — The 
personal  appearance  of  the  minor,  indicating  that  she  is  of  lawful  age,  and 
ner  repreBcntation  that  she  is  of  lawful  age,  do  not  justify  the  issue  of  the 
licence  (Code,  §  2819),  unless  affidavit  of  the  fact  is  made  before  the 
probate  judge,  either  by  the  minor  or  by  some  other  credible  person 
claiming  to  know  it. 

Appeal  from  the  Circuit  Court  of  Covington. 
Tried  before  the  Hon.  John  P.  Hubbard. 

W.  D.  Roberts,  for  appellant 

W.  L.  Parks,  and  J.  D.  Gardner,  contra. 

80MERVILLE,  J.— While  the  complaint  is  omitted  from 
the  record,  it  is  apparent  from  the  judgment-entry  and  bill 
of  exceptions  that  the  action  is  one  against  the  defendant, 
who  was  probate  judge  of  Covington  county,  for  a  penalty  of 
two  hundred  dollars,  for  issuing  a  license  for  the  marriage 
of  a  minor,  contrary  to  the  provisions  of  the  statute. — Code, 
1886,  §2318. 

1.  The  minor  was  a  female,  under  eighteen  years  of  age, 
and  had  never  before  been  married.  The  statute,  in  such 
cases,  provides,  that   ''the  probate  judge  must  re(]^ttire  the 
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cpnsent  of  the  parentB,  or  guardians  of  such  minors,  to  the 
marriage,  to  be  given  either  personally,  or  in  writing.^' 
Code,  §  2315.  This  obviously  means  the  consent  of  the 
father,  if  he  be  living,  and  is  not  rendered  incapable  of  giving 
it  by  defect  of  understanding,  or  other  good  cause ;  or,  if 
there  be  no  father,  then  of  the  mother.  The  basis  of  the 
statute  is  the  common-law  principle,  that  the  father,  snd  on 
his  death  the  mother,  is  generally  entitled  to  the  custody  of 
the  children,  and  that,  as  parents,  they  are  the  natural  pro- 
tectors for  maintenance  and  education. — 2  Kent's  Com. 
205,  85-86.  The  father  in  this  case  was  living,  but  was 
at  the  time  temporarily  absent  from  the  State.  It  is  shown 
that  the  mother  gave  her  written  consent  to  the  minor 
daughter's  marriage.  This  was  insufficient  to  meet  the  re- 
quirements of  the  statute,  and  did  nut  exempt  the  defendant 
from  liabilty  to  the  penality  in  question.  The  Circuit  Court 
so  ruled. 

2.  The  further  defense  is  urged,  that  the  defendant  was 
misled  as  to  the  age  of  such  minor,  by  her  personal  appear- 
ance, and  by  her  representation  that  she  was  over  eighteen 
years  of  age.  This  defense  is  clearly  insufficient,  unless  "an 
affidavit  was  made  before  him  by  such  minor,  or  by  some 
other  credible  person  claiming  to  know  the  fact,  that  such 
minor  was  of  the  age  required  by  law.''  This  is  an  express 
requirement  of  the  statute,  made  a  condition  precedent  to 
the  court's  entertaining  such  a  defense. — Code,  1886,  §  2319 ; 
Bell  V.  Wallace,  81  Ala.  422. 

The  Circuit  Court  did  not  err  in  giving  the  general 
affirmative  charge  for  the  plaintiff. 

Judgment  affirmed. 


80    598 
103   S43 

l^jgi  Golden  v.  Conner. 

Action  on  Account  for  Goods  Sold  and  Delivered. 

1.  Amendment  of  complaint;  error  without  injury. --^f  leave  to  amend 
the  complaint  is  improperly  panted,  but  the  record  does  not  show  that 
the  amendment  was  in  fact  made,  the  error  is  without  injury. 

2.  Averment  of  waiver  of  exemptions  in  complaint. — ^If  a  waiver  of 
exemptions  can  not  properly  be  averred  in  a  complaint  containing;  only 
the  common  counts,  as  to  which 'no  opinion  is  expressed,  the  objection 
is  not  available  on  demurrer,  but  may  be  taken  by  motion  to  strike  out, 
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or  to  exclude  the  waiver  as  evidence  when  offered,  or  to  exclude  its  re- 
cital in  the  jiulKment. 

3.  Failure  io  produce  hooks  or  papers  on  notice. — The  failure  of  a 
party  to  produce,  on  notice,  books  or  papers  in  his  posseHsion,  authorizes 
the  intio(hiction  of  secondary  evidence  of  their  contents;  hut  the  court 
will  not  order  their  production. 

4.  J-'artial  payments  on  running  account  — When  partial  payments 
are  made  on  a  running  account,  in  the  absence  of  special  application 
by  the  parries,  or  circumstances  showing  a  different  intention,  they 
will  be  applied  to  the  charges  in  the  order  of  time  in  which  they 
accrued. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  M.  Conner  against  L.  H. 
Golden,  and  was  commenced  on  the  28th  December,  1886. 
The  complaint,  as  copied  in  the  transcript,  contained  a  single 
count,  in  these  words:  "Tlaintiff  claims  of  defendant 
$203.18,  due  by  acconnt  Oct.  1st,  1884,  for  goods  and  mer- 
chandise sold  by  (  ?)  defendant  during  the  year  1884,  to- 
gether with  the  interest  thereon ;  and  as  to  said  amount,  the 
defendant,  to  secure  the  same,  waived  his  right  of  exemption 
secured  to  him  under  the  constitution  and  laws,  by  writing 
under  seal."  At  the  May  term,  1887,  as  the  judgment-entry 
recites,  plaintiff  ^'asked  leave  of  the  court  to  allow  him  to 
add  exemption  counts;  it  is  considered  by  the  court  that  the 
amendment  be  allowed,  and  defendant  excepts.'^  Again,  at 
the  April  term,  1888:  **It  is  considered  by  the  court  that 
plaintiff  is  allowed  to  amend  his  complaint,  and  defendant 
excepts."  The  record  does  not  show  that  any  amendment 
was  in  fact  made.  At  the  April  term,  1889,  the  defendant 
filed  a  demurrer  to  the  complaint,  on  the  ground  that  a 
waiver  of  exemptions  in  an  instrument  under  seal  could  not 
be  incorporated  or  joined  with  the  common  counts;  and  the 
demurrer  being  overruled,  issue  was  joined  on  the  pleas  of 
non  assumpsit  and  payment. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  his  account  against  the  defendant,  and 
testified  to  its  correctness;  the  debits  amounting  to  $367.57, 
and  the  credits  to  $228.48,  leaving  a  balance  of  $139.09 
due  to  plaintiff.  The  first  debit  item,  under  date  of  January 
5th,  1884,  was,  "one  mule,  two  cows,  and  forty  bushels  of  corn, 
$208.68";  and  the  other  debits  were  small  articles  or 
quantities  of  merchandise,  with  the  dates  annexed  when  sold 
or  advanced.  The  credits  were  for  cash  $34.46,  paid  October 
25;  one  mule  ($100),  corn,  cotton,  and  cotton-seed,  Dec. 
31st,  aggregating  $194.03.     The  plaintiff  offered  in  evidence, 
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also,  a  mortgage  for  adyanoes  executed  to  him  bj  the  de- 
fendant, which,  with  the  note  secured  by  it,  was  dated 
January  5th,  1884,  and  recited  an  indebtedness  of  $208.68, 
due  October  1st,  1884 ;  and  it  contained  a  waiver  of  exemptions, 
not  only  as  to  the  note,  but  for  any  other  advances  made 
during  the  year  1884.  The  plaintiff,  testifying  for  himself, 
stated  that  the  first  item  iu.  the  account  produced  was  the 
same  as  the  debt  mentioned  in  the  note;  tiiat  the  defendant 
was  indebted  to  him  for  advances  made  during  the  year  1883, 
and  on  a  settlement  between  them  on  the  5th  January,  1884, 
a  balance  of  $208.68  in  his  favor  being  ascertained,  for  which 
he  held  a  mortgage  on  said  mule,  cows,  and  forty  bushels  of 
corn,  he  took  said  property  in  payment  of  that  indebtedness, 
and  sold  it  back  to  defendant  at  the  same  price,  taking  said 
mortgage  as  security  for  the  price,  as  well  as  for  future 
advances;  and  he  offered  the  mortgage  in  evidence  for  the 
purpose  of  showing  that  the  right  of  exemption  was  waived 
as  to  the  items  not  embraced  in  the  note.  The  defendant, 
testifying  for  himself,  denied  that  he  had  sold  the  property 
to  plaintiff,  and  bought  it  back  again,  as  stated  by  plaintiff; 
and  said  that  the  consideration  of  the  note  was  a  balance  due 
from  him  to  plaintiff  for  advances  made  during  the  year  1883, 
with  eighteen  per  cent,  interest  added.  The  defendant  had 
served  on  plaintiff  notice  to  produce  l^is  books,  ''wherein  he 
kept  the  account  against  defendant  for  the  years  1888-4" ; 
and  the  plaintiff  declining  to  produce  his  books,  defendant 
asked  the  court  ''to  compel  their  production."  The  oaurt 
refused  to  do  this,  and  the  defendant  excepted. 

"This  being  substantially  all  the  evidence,"  the  defendant 
requested  the  following  charges,  and  excepted  to  their  re- 
fusal: (1.)  "This  suit  is  on  an  account  for  $208.68;  and  if 
the  account  introduced  in  evidence  shows  payments  of  that 
amount,  or  more,  the  jury  will  find  for  the  defendant."  (2. ) 
"The  suit  is  on  an  account  for  goods  sold  by  plaintiff  to  de- 
fendant during  the  year  1884.  If  any  portion  of  said  acoonnt 
has  already  been  liquidated  by  the  note,  the  jury  must  deduct 
it  in  making  up  their  verdict;  and  if  the  evidence  shows  that 
any  payments  have  been  made  on  said  account,  the  amount 
of  such  payments  must  also  be  deducted;  and  if  the  pay- 
ments have  already  been  applied  to  said  account,  and  noth- 
ing is  due  thereon,  the  jury  must  find  for  the  defendant; 
and  in  determining  how  such  payments  have  been  applied, 
it  is  competent  for  the  jury  to  look  to  the  account  offerod  in 
evidence  by  plaintiff."     (3.)     "In  determining  whether  the 
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payments  were  applied  to  the  note,  or  to  the  open  account, 
it  IB  competent  for  the  jury  to  look  to  the  account;  and  if  the 
credits  have  been  applied  by  plaintiff  to  the  account,  he  ia 
bound  by  it,  and  can  not  now  apply  the  payments  to  the  note ; 
and  in  determining  whether  they  have  been  applied  to  the 
note  or  the  account,  it  is  competent  for  the  jury  to  look  to 
the  tact,  if  it  be  a  fact,  that  the  payments  exceed  the  note, 
and  plaintiff  still  retains  the  note."  (4.)  "The  jury  are  not 
authorized  to  find  for  plaintiff  on  a  bare  preponderance." 
(5.)  "If  the  evidence  for  each  party  is  equally  credible, 
and  is  in  equipoise,  the  jury  must  find  for  the  defendant" 

The  refusal  of  the  charges  asked,  and  the  other  rulings 
ahoYC  stated,  are  now  assigned  as  error. 

Gabdneb  &  Wiley,  for  appellant 

W.  L.  Parks,  contra. 

CLOPTON,  J. — It  appears  from  the  record,  that  the  com- 
plaint, as  originally  framed  and  filed,  counts  upon  an  account 
for  goods  and  merchandise  sold  to  defendant  during  the 
year  1884,  and  also  contains  an  averment  of  a  waiver  of  ex- 
emptions. Though  leave  was  twice  granted  by  the  court  to 
the  plaintiff  to  amend  hb  complaint,  the  record  does  not 
show  that  any  amendment  was  in  fact  made.  We  find  noth- 
ing from  which  to  determine  whether  the  leave  to  amend 
was  properly,  or  improperly  granted;  but,  if  erroneous,  no 
amendment  having  been  made,  the  error  is  without  injury. 

The  purpose  of  the  statute  requiring  a  waiver  of  exemp- 
tions to  be  averred  in  the  complaint  is,  that  the  defendant 
may  join  issue  thereon,  and  controvert  the  fact  If  his  plea 
is  limited  to  the  mere  denial  bf  such  averment,  and  his  con- 
testation is  sustained,  the  only  consequence  is,  tha^  the  judg- 
ment will  not  contain  a  recital  of  the  fact  of  waiver;  but  the 
plaintiff  may,  nevertheless,  have  judgment  for  the  debt  and 
costs.— Goe/fer,  Weil  &  Co,  v.  Pickett,  61  Ala.  387.  If  con- 
ceded that  an  averment  of  a  waiver  of  exemptions  can  not  be 
made  in  a  complaint  containing  only  the  common  counts,  as 
to  which  we  express  no  opinion,  a  demurrer  to  the  complaint 
is  not  the  proper  mode  to  reach  the  objection.  It  is  suffi- 
cient, without  such  averment,  to  support  a  judgment  for  the 
debt  The  defendant  may  protect  himself  by  a  motion  to 
strike  out,  or  by  objection  to  its  introduction  in  evidence,  or 
to  the  recital  of  the  fact  being  incorporated  in  the  judgment 
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There  are  circumstanceB  and  conditions  under  which  the 
court  will  order  the  production  of  papers  or  books  for  inspec- 
tion, but  this  case  does  not  fall  within  the  rule.  While  a 
failure  or  refusal  by  a  party  to  a  suit  to  produce  writings  or 
books  upon  notice,  may  produce  a  prejudicial  effect  in  the 
minds  of  the  jury,  or  the  court,  the  legal  consequence  of 
such  failure  or  refusal  is  to  entitle  the  other  party  to  give 
secondary  evidence  of  their  contents.  The  court  will  not 
order  their  production,  to  be  used  as  evidence  against  the 
pfiurty  having  possession,  and  to  whom  they  belong. — Cooper 
V.  Gibbons,  3  Camp.  362;  1  Taylor's  Ev.  138. 

We  do  not  see  how  any  question  as  to  appropriation  of 
payments  arises  on  the  evidence.  The  account  introduced 
in  evidence  by  the  plaintiff,  Lxid^furnished  defendant,  is  a 
running  account,  consisting  of  advances  made  and  payments 
received,  the  debts  and  credits  being  blended;  in  such  case, 
the  different  parts  have  no  separate  existence,  but  the.  bal- 
ance only  is  considered  due.  All  the  items  of  the  account 
seem  to  be  equally  secured  by  the  mortgage  given  by  the 
defendant  to  plaintiff,  and  there  b  no  pretense  that  any 
8()6cial  appropriation  of  the  payments  was  made  by  either 
party.  When  payments  are  made  on  a  running  account, 
in  the  abseace  of  special  application  by  the  parties,  and  of 
other  circumstances  showing  a  different  intention,  they  will 
be  applied  to  the  charges  in  the  order  of  time  in.  which  they 
accrued. — Harrison  v.  Johnston,  27  Ala.  445;  Moses  Bros. 
tx  Noble,  86  Ala.  407. 

The  charges  requested  by  defendant  are  either  abstract, 
argumentative,  or  misleading. 

Affirmed. 
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Barnes  v.  Common  Council  of  Alexan- 
der City. 

,  Prosecution  for  Violcition  of  Municipal  Ordinance, 

1.  Proof  of  municipal  ordinance. — In  a  prosecution  for  the  violation 
of  a  municipal  ordinance,  the  ordinance  may  be  prove<i  by  the  *'Book 
of  Ordinances''  kept  by  the  municipal  tinthorities,  in  which  it  is  re- 
cprded ;  but,  if  the  regularity  of  its  enactment  is  questioned,  resort 
must  be  had  to  the  journals,  or  record  of  proceedings. 
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Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Jas.  B.  Dowdell. 

John  A.  Terrell,  for  appellant 

Thos.  L.  Bulger,  contra. 

McCLELLAN,  J. — The  present  appeal  is  prosecuted  from 
a  jadgment  of  conviction  rendered  by  the  Circuit  Court,  on 
appeal  from  a  judgment  of  the  Mayor  of  Alexander  City, 
convicting  the  appellant  of  violating  an  ordinance  of  the 
town.  The  assignments  of  error  are  predicated  upon  the 
action  of  the  Circuit  Court  in  allowing  proof  of  the  ordinance 
alleged  to  have  been  violated  to  be  made  by  the  identifica- 
tion and  introduction  ^^dt  a  book  called  the  'Ordinance  Book'  of 
the  town,  in  which  said  ordinance  was  reoorded,''  and  in  which 
it  was  shown  all  the  ordinances  of  the  town  wBre  vMorded. 
No  question  was  raised  as  to  the  regularity  of  the  enactment, 
or  as  to  the  sufficiency  of  the  publication  of  the  ordinance ; 
but  the  sole  point  of  the  objection  appears  to  be,  that  the 
existence  of  the  by-law  could  not  be  proved  in  the  manner 
allowed.  We  do  not  think  the  objection  is  tenable.  "Even 
in  the  absence  of  statutory  provision,"  say  Horr  &  Bemis, 
*the  printed  volume  containing  the  city  ordinances  is  prima 
facie  evidence,  and  will  be  considered  sufficient  proof  of  their 
existence  until  controverted;"  and  in  like  manner,  a  book 
purporting  to  contain  all  the  ordinances,  and  shown  to  be  in 
the  custody  of  the  corporation,  as  shown  here,  will  be  re- 
ceived without  further  attestation. — H.  &  B.  Mun.  Ord. 
§  185;  Barr  v.  Auburn,  81  HI.  361;  Tipton  v.  Norman, 
72  Mo.  380. 

Where  the  point  at  issue  involves  the  proper  and  regular 
enactment  of  the  ordinance,  and  not  merely  its  prima  fojcie 
existence  as  a  law  of  the  town,  a  different  mode  of  proof 
must  be  resorted  to.  It  then  becomes  necessary  to  have  re- 
course to  the  journals  of  the  town  meeting,  and  from  them  it 
must  appear  that  every  essential  step  in  the  enactment  of 
the  law  has  been  observed  and  taken.  In  other  words,  proof 
of  the  existence  and  identity  of  the  ordinance  offered  should 
by  right  be  all  that  is  required  of  the  prosecution  in  any 
case,  until  some  showing  has  been  made  that  there  was 
irregularity  in  the  enactment  of  the  ordinance;  in  which  case 
it  becomes  necessary  to  prove  that  it  was  properly  enacted, 
in  order  to  sustain  a  conviction  or  judgment.     If  no  such 
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question  is  raised^  the  presumption  that  the  ordiuanoe  was 
properly  passed,   becomes  conclusive. — ^H.  A  B.  Mnn.  Ofd., 
1 186;  Felore  v,  Lee,  5  111.  App.  629. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Catchlngr  V.  BoTirdeD. 

Motion  to  Quash  Summary  Execution, 

1.  Forfeiture  of  claim  bond;  summary  execution  against  sureties. — A 
cliiiui  bond  nmst  be  returiK^d  forfeited  by  the  constable,  or  other  levying 
ofiio«;r,  before  a  Bummary  execation  can  be  regularly  issued  against  the 
Buretit^s  (Code,  §$  3008,  836h)  ;  and  without  such  return,  the  justice  of 
the  peace,  before  whom  tiie  claim  was  interposed,  has  no  authority  to 
enter  a  forfeiture. 

• 

Appeal  from  the  Circuit  Court  of  Coosa. 

Tried  before  the  Hon.  Jas.  B.  Dowdell. 

This  was  a  motion  to  quash  a  summary  execution  issued 
by  a  justice  of  the  peace,  against  N.  S.  Catching  and  others, 
his  sureties,  on  a  claim  bond  signed  by  them,  conditioned  in 
the  words  of  the  statute.  A.  T.  Borden,  the  appellee,  had 
obtained  a  judgment  before  a  justice  of  the  peace,  on  the 
6th  November,  1886,  against  J.  C.  Ware:  and  an  execution 
on  this  judgment  was  levied  by  a  constable,  November  13, 
on  certain  personal  property,  to  which  a  claim  waa  inter- 
posed, November  16,  by  said  Catching,  and  bond  given  for 
a  trial  of  the  right  of  property.  On  the  trial  of  the.  case, 
''on  the  first  Saturday  in  December,  1886,'^  the  justice 
''sustained  a  demurrer  to  the  claim,  and  dismissed  it;,^'  and 
on  the  13th  December,  1886,  be  entered  an  indorsement  on 
the  bond  in  these  words:  "Judgment  having  been  rendered 
against  the  claimant,  and  his  claim  having  been  dismissed^ 
and  five  days  having  elapsed,  I  hereby  indorse  this  bond 
forfeited."  A  summary  execution  having  been  thereupon 
issued  against  the  obligors  in  the  bond,  they  made  a  motion 
before  the  justice  to  quash  it,  and  took  an  appeal  from  his 
refusal  to  do  so.  The  Circuit  Court  also  refused  to  quash 
the  execution,  and  its  judgment,  to  which  an  exception  was 
reserved,  is  now  assigned  as  error. 

Watts  &  Son,  for  appellant. — The  execution  ought  to 
have  been  quashed,  because  the  bond  had  not  been  returned 
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forfeited  by  the  constable.— Code,  §  3868;  Rhodes  v.  Smith, 
66  Ala.  174;  Sheppardv.  Melloy,  12  Ala.  561;  Dewiti  r. 
AhoMmder,  26  A1&  266.  It  may  well  be  doubted  whether 
the  dismissal  of  the  claim  on  demurrer  amounted  to  a  con- 
demnation of  the  property,  or  authorized  a  return  of  forfeiture 
on  the  bond. 

F.  L,  Smith,  contra. — The.  statute  now  of  force  does  not 
apply  to  this  case.  The  former  statute  (Code,  1876,  §  3680) 
authorized  the  issue  of  a  summary  execution,  if  the  property 
was  not  delivered  to  the  constable  within  fiye  days  after 
judgment,  and  said  nothing  about  a  return  of  forfeiture  on 
the  bond.  If  a  forfeiture  was  necessary,  the  justice  might 
declare  it  without  a  return  by  the  con|table.  « 

STONE,  C.  J. — When  a  claim  is  interposed  to  ^property 
levied  on  under  process,  our  statutes  provide  for  a  collateral 
issue  and  trial,  called  a  trial  of  the  right  of  property.  When 
such  claim  is  interposed,  the  claimant  is  required  to  make 
oath  that  he  has  a  just  claim  or  title  te  the  property,  and  to 
give  bond  with  sureties,  conditioned  to  have  the  property 
forthcoming  for  the  satisfaction  of  the  judgment  or  claim, 
if  found  subject  thereto.— Code  of  1886,  §§  3004,  8012, 
3866.  When  claim  is  thus  interposed,  and  bond  given,  the 
property  levied  on  is  delivered  to  the  claimant  .  The  claim 
suit  being  thus  inaugurated,  an  issue  is  made  up,  and  trial 
of  the  right  or  title  to  the  property  then  tekes  place.  If,  on 
the  trial,  the  property  is  found  subject  to  the  process,  the 
inquiry  and  finding  must  go  further,  and  ascertein  the  value 
of  the  property  levied  on.— 3  Brick.  Dig.  779,  §  50.  If, 
after  condemnation,  the  property  is  not  restored  to  the  officer 
making  the  levy,  within  the  time  prescribed  by  law,  the 
levying  officer  must  return  it,  with  his  indorsement  that  it  is 
forfeited.— Code,  §§  3008,  3368.  Thereupon  execution  is 
issued  "against  all  the  obligors  in  the  bond,  for  the  amount 
of  the  judgment  against  the  defendant,  if  that  is  less  than 
the  value  of  the  property  as  assessed  by  the  jury  (or  justice 
of  the  peace),  or  for  the  amount  of  such  assesse4  value,  if 
less  than  the  amount  of  the  judgment;  also  for  the  damages, 
if  any  were  assessed,  and  for  the  costs  of  the  trial  of  the 
right  of  property." — lb. 

This  whole  proceeding  is  statutory,  and  it  is  only  by  virtue 
of  the  statute  that  execution  can  issue  against  the  sureties, 
for  they  are  not  parties  to  the  judgment     When  the  levying 
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officer  indorses  on  the  bond  that  it  is  forfeited,  execution 
can  be  issued  against  the  sureties,  and  not  till  then.  The 
justice's  execution  ought  to  have  been  quashed. 

There  is,  perhaps,  another  difficulty  in  this  case.  There 
was  no  trial  of  the  right  of  property,  and  no  assessment  of 
its  value.  It  would  be  well  to  inquire  if  an  execution  can 
issue  in  such  a  case  as  this,  and  whether  or  not  a  suit  on  the 
bond  is  the  only  remedy.  We  do  not  decide  this,  and  it  is 
not  before  us. 

The  judgment  of  the  Circuit  Court  is  reyersed,  and  a 
judgment  here  rendered  quashing  the  execution,  at  the  costs 
of  the  appellee  in  the  Circuit  Court  and  in  this  court. 

Beversed  and  rendered. 
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Statutory  Action  wi   nature  of  Ejectment. 

1.  Setting  apart  exempfions  to  widow  b  fore  administration — When 
the  property  owned  by  a  decedent  at  the  time  of  his  death  ''does  not 
exceed  in  amount  and  value  the  exemptions  allowed  in  favor  of  his 
widow  and  minor  cnildren"  (Code,  §  25(>2;  Se?s.  Acts  1886-7,  p.  112), 
the  homestead  may  be  allotted  to  the  widow,  on  her  application,  before 
administration  {granted  ;  but,  if  her  petition  8h<»ws  that  the  homestead 
tract  contains  more  than  160  acres  an  allotment  of  that  quantity  to 
her,  out  of  the  tract,  is  void  for  want  of  jurisdiction. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  action  was  brought  by  Mrs.  Elizabeth  Clark,  the 
-widow  of  John  Clark,  deceased,  against  John  James,  to  re- 
cover a  tract  of  land  containing  eighty  acres;  and  was  com- 
menced on  the  17th  November,  1888.  The  defendant 
requested  the  court  to  charge  the  jury  that  they  must  find 
for  him,  if  they  believed  the  evidence ;  and  the  refusal  of 
this  charge,  with  other  rulings  duly  excepted  to,  is  now 
assigned  as  error. 

G.  L.  CoMEB,  for  appellant. 

A.  H.  Merrill,  contra. 

SOMERVILLE,  J.— The  action  is  in  ejectment  for  the 
recovery  of  land.     The  plaintiff  attempted  to  establish  her 
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title  by  introdacing  certain  proceedings  of  the  Probate  Court 
of  Barbour  county,  purporting  to  set  apart,  by  way  of  ex- 
emption to  her,  160  acres  of  land  as  a  homestead,  under  the 
provisions  of  sections  2562-2664,  or  the  statute  amendatory 
thereof.— Acts  1886-87,  p.  112.  This  tract  embraced  the 
land  in  controversy. 

The  petition  filed  by  the  plaintiff  in  that  proceeding  shows 
that  she  was  the  surviving  widow  of  one  John  Clark,  a  .resi- 
dent of  this  State,  who  died  seized  and  possessed  of  a  tract 
of  land  embracing  as  much  as  240  acres,  which  he  occupied 
as  a  homestead,  and  not  exceeding  in  value  the  sum  of  one 
thousand  dollars.  Other  jurisdictional  allegations  are  made 
in  the  petition,  which  we  need  not  mention,  except  to  add 
that  one  of  them  was  that  there  was  no  administration  on 
the  estate,  and  the  decedent  left  no  minor  child  or  children. 
Upon  the  strength  of  this  petition,  the  Probate  Court  pro- 
ceeded to  appoint  three  commissioners  to  make  and  return 
to  the  court  a  complete  inventory  and  appraisement  of  the 
real  and  personal  property  of  the  decedent,  pursuant  to  the 
requirements  of  the  statute. — Code,  1886,  §  2562.  And  on 
the  return  of  the  commissioners'  report,  the  order  was  made 
setting  apart  to  the  widow  160  acres,  out  of  the  240  tract,  as 
a  homestead  exempt  from  administration. 

A  single  point  is  fatal  to  the  plaintiff's  recovery.  The 
petition  shows  on  its  face  that  the  Probate  Court  had  no 
jurisdiction  to  make  the  order.  It  is  only  where  the  real 
property  owned  by  the  decedent  at  the  time  of  his  death 
does  not  exceed  in  amount  160  acres,  in  connection  with  the 
other  conditions  recited  in  the  statute,  that  an  order  of  this 
kind  is  authorized  under  the  provisions  of  sections  2562  and 
the  other  sections  following  in  the  same  chapter  of  the 
Code.  The  reason  on  which  the  statute  is  founded  is,  that 
in  such  cases  there  is  no  need  for  selection,  .such  as  is  neces- 
sary under  the  conditions  mentioned  in  section  2551,  and  no 
need  6t  the  expense  of  an  administration.  Nor  is  there, 
prima  facie  at  least,  any  occasion  for  a  contest  on  the  part 
of  creditors,  heirs,  devisees,  or  others  interested  in  the  estate 
subject  to  administration.  This  is  perfectly  plain  from  the 
context  of  the  statute,  and  needs  no  elaboration  beyond  the 
mere  statement  of  the  proposition. — Code,  1886,  §§  2552- 
2565;  §§2550-2552. 

The  petition  to  the  Probate  Court  conferring  on  that 
tribunal  no  jurisdiction  of  the  subject-matter,  it  follows  that 
the  entire  proceedings  under  it  were  void,  and  conferred  no 
title  on  the  plaintiff. 
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The  facts  in  evidence  are  not  sufficiently  definite  to  justify 
us  in  holding  that  the  widow  had  the  right  to  recover  the 
land  by  reason  of  any  supposed  right  of  quarantine. — Code, 
1886,  §  1900,  and  cases  cited.  Nor  does  it  seem  that  the 
case  was  tried  or  considered  in  the  court  below  on  any  such 
idea. 

The  court  erred  in  admitting  in  evidence  the  Probate 
Court  proceedings,  and  in  the  refusal  to  give  the  general 
affirmative  charge  for  the  defendant.  It  would  be  futile  to 
consider  the  other  rulings. 

Reversed  and  remanded 


Glenn  v.  Lynn. 

__    .  Application  for  Mandamus  to  Probate  Judge,  on  Refusal 

i§    49I  of  License  to  Retail  Spirituous  Liquors. 

'^*  ^^  1.    Act  establishing  Peabody  School  District;  constUtUional  provisions 

as  to  iiUe  and  stLbjec't-tnatter. — ^The  12th  section  of  the  local  statute  ap- 
prov(>d  Febniary  lOtli.  1883,  entitled  ^*An  act  to  establish  a  separate 
scliool  district  in  Rushell  county,  to  be  known  as  the  Peabody  School 
District,  and  for  the  appointment  of  a  board  of  trnstreH  for  said  district, 
with  certain  powers  and  privileges'*  (Ses*.  Acts  18jJ2-3»  p.  342) ;  which. 
section  provi'ies  that  no  license  for  the  sale  of  spirituous  liquors  within 
snid  district  shall  be  granted  to  any  person,  without  the  recommenda- 
tion of  the  board  of  trustees  as  to  his  moral  fitness, — ^is  not  germane  to 
the  subject  expressed  in  the  title  of  the  Htatute,  and  is  therefore  void 
und(*r  constitutional  proviBion?. 

2.  Application  for  license  to  retail  spirituous  liquors;  recommendcUion 
of  houfeholders  and  freeholders  — Under  general  statutory  provisioiLS 
regulating  the  grant  of  licenses  to  retail  soirituous  liquors,  the  appli- 
cant must  produce  the  recommenilatiou  or  twenty  respectable  house- 
holders and  freeholders  reHidinfir  in  the  town  or  precinct,  or  a  majority 
if  less  than  twenty,  and  mutit  make  or  tender  affidavit  in  the  terms  pre- 
scribed (Code,  §^  1319-20) ;  and  if  a  license  is  refused  to  him.  on  the 
ground  that  his  application  does  not  conform  to  the  provisions  of  a  local 
statute,  this  court,  while  holdinK  the  local  ntatute  anconstitutioiial  and 
void,  will  not  award  a  mandamus  to  compel  the  issue  of  a  license,  un- 
less it  appears  that  his  application  was  sufficient  under,  the  general 
statutes. 

Appeal  from  the  Circuit  Court  of  BusselL 

Tried  before  the  Hon.  Jesse  M.  CABuncHASL. 

The  appellee  in  this  case,  Moses  T.  Ljnn,  filed  his  appli- 
cation on  the  10th  January,  1890,  in  the  office  of  Hon.  K 
H.  Glenn,  judge  of  probate  of  Bussell  county,  for  a  license 
to  retail  spirituous  liquors  ''in  the  town  of  Qirard  in  iHdd 

Vol.  lxxzix. 
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county,  located  in  what  is  known  as  the  Peabody  School 
District,^^  accompanied  with  the  recommendation  in  writing 
of  "more  than  twenty  householders  and  freeholders  of  said 
town  and  district,  as  to  his  moral  character  and  fitness  to 
engage  in  said  business,^'  and  tendered  the  State  and  county 
tax  for  a  license;  and  his  petition  stated  that  he  did  not 
comply  with  the  provisions  of  the  special  statute  establishing 
said  school  district,  because  he  was  advised  that  they  were 
unconstitutional  and  void.  Judge  Glenn  refused  to  grant 
the  license,  because  the  application  did  not  show  a  com- 
pliance with  the  terms  of  said  special  statute.  Thereupon, 
Lynn  applied  by  petition  to  the  presiding  judge  of  the  cir- 
cuit, for  a  mandamus  to  Judge  Glenn,  requiring  him  to 
issue  a  license  as  prayed.  In  answer  to  a  rule  nm,  Judge 
Glenn  demurred  to  the  petition,  because  it  did  not  show  (1) 
a  compliance  by  the  applicant  with  the  terms  of  the  special 
statute,  nor  (2)  a  compliance  with  the  general  statute 
regulating  the  issue  of  such  licenses.  Jud^e  Carmichael 
overruled  the  demurrer,  and,  the  respondent  declining  to 
plead  further,  granted  a  peremptory  mandamus.  This 
judgment  is  here  assigned  as  error. 

Watts  &  Son,  and  J.  B.  Mitchell,  for  appellant. 

L.  W.  Martin,  contra. 

CLOPTON,  J.— The  judge  of  probate  of  Russell  county 
refused  to  issue  a  license  to  appellee,  on  his  application,  to 
retail  spirituous  and  vinous  liquors  in  the  town  of  Girard, 
on  the  specified  ground  that  he  failed  to  produce  the  recom- 
mendation, as  to  his  moral  fitness,  of  the  board  of  trustees 
of  the  Peabody  School  District.  The  district  was  incor- 
porated by  a  special  act  of  the  General  Assembly,  approved 
February  10,  1883,  entitled,  "An  act  to  establish  a  separate 
school  district,  to  be  known  as  the  Peabody  School  District, 
in  Bussell  county,  Alabama,  and  for  the  appointment  of  a 
board  of  trustees  for  said  school  district,  with  certain  powers 
and  privileges.'' — Acts  1882-3,  p.  342.  The  twelfth  section 
of  the  act  provides:  "That  no  licenses  shall  be  granted  for 
the  sale  of  spirituous,  vinous  or  malt  liquors  within  said 
district,  to  any  person,  firm  or  corporation,  without  the 
recommendation  of  such  board  of  trustees  as  to  their  moral 
fitness.''  The  contention  of  appellee  is,  that  the  act  violates 
the  mandate  declared  in  section  2,  of  Article  lY  of  the  Gon- 
89 
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stitntion,  that  "Each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  the  title."  This  con- 
stitutional  provision  has  been  so  often  considered,  and  its 
construction  and  purposes  so  repeatedly  announced,  that  a 
repetition  of  them  is  unnecessary. 

A  casual  examination  of  the  act  exhibits  the  wide  range 
of  its  provisions.  The  first  five,  seventh  and  eighth  and 
eleventh  sections  relate  to  the  territorial  area  of  the  district, 
the  ascertainment  of  the  will  of  the  citizens  as  to  its  estab- 
lishment, the  election  of  trustees,  their  organization,  the 
right  to  a  proportionate  share  of  the  State  school  fund,  the 
power  of  the  trustees  to  pass  by-laws  for  the  government  of 
their  own  body,  and  ordinances  for  the  inauguration  of  a 
system  of  education,  and  for  the  protection  of  the  public 
school  interests  in  the  district,  and  to  purchase  lands,  and 
erect  and  rent  school-houses,  and  employ  teachers, — all  ap- 
parently pertinent  and  germane  to  the  establishment  and 
organization  of  a  school  district,  and  the  control  and  manage- 
ment of  the  public  schools  in  the  district.  The  sixth  and 
tenth  sections  confer  upon  the  president  of  the  board  of 
trustees  the  same  jurisdiction,  power  and  authority,  and  en- 
title him  to  the  same  fees,  as  a  justice  of  the  peace  in  the 
precinct  in  which  the  district  is  situated,  and  also  power  and 
authority  to  enforce  such  ordinances  as  shall  be  adopted  by 
the  board  of  trustees  for  the  protection  of  the  schools, 
school-grounds,  and  buildings  in  the  district,  against  dis- 
orderly persons,  and  to  punish  violations  of  such  ordinances 
by  fine  and  imprisonment.  They  also  authorize  a  majority 
of  the  board  to  elect  one  or  more  marshals,  who  shall  have 
the  same  power  and  authority,  and  be  entitled  to  the  same 
fees  as  constables.  By  the  thirteenth  section,  the  board  of 
trustees  is  empowered  to  require  any  person,  firm  or  cor- 
poration, desiring  to  engage  in  the  business  of  retailing 
liquors  in  the  district,  to  pay  for  and  take  out  a  license  to 
be  issued  by  the  president,  and  jurisdiction  is  given  him  to 
try  and  punish  violations  of  this  section,  declaring  that  en- 
gaging in  such  business  without  having  first  paid  the 
amount  required  for  such  license  is  a  misdemeanor. 

The  title  of  the  act  considered  in  the  case  of  Montgomery 
V,  State^  88  Ala.  141,  was,  "To  constitute  the  town  of 
Blountsville  and  vicinity,  in  Blount  county,  a  separate  school 
district."  The  seventh  section  prohibited  the  sale  of  liquors 
within  the  district,  and  made  the  violation  of  the  provision 
a  misdemeanor.  This  section  was  held  not  to  be  pertinent 
Vol.  lzxzix. 
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or  germane  to,  nor  indicated  or  foreshadowed  by,  the  sub- 
ject expressed  in  the  title.  That  case  seems  to  be  deciuive 
of  the  question  raised  in  the  present  case.  But  it  is  in- 
sisted, that  the  last  clause  of  the  title  of  the  act  under  con- 
sideration— "and  for  the  appointment  of  a  board  of  trustees 
for  said  school  district,  with  certain  powers  and  privileges" 
— distinguishes  it  from  the  act  passed  upon  in  Montgomery 
V.  State,  and  takes  it  without  the  operation  of  the  principle 
announced  in  that  case.  What  has  been  said  in  reference 
to  a  title  in  which  the  words  for  other  purposes  were  used, 
is  applicable  to  a  title  containing  the  words,  certain  powers 
and  privileges.  "These  latter  words,  *for  other  purposes,' 
must  be  laid  out  of  consideration.  They  express  nothing, 
and  amount  to  nothing,  as  a  compliance  with  this  constitu- 
tional requirement  Nothing  which  the  act  could  not  em- 
brace without  them,  can  be  brought  in  by  their  aid." — Tovm 
ofFishkillv.  Fish.  &Beck.  PI  E.  Co.,  22  Barb.  634;  Cooley 
on  Com.  Lim.  174.  .The  phrase  certain  powers  and  privi- 
leges have  no  force  under  the  constitutional  provision,  nor 
do  they  enlarge  the  comprehensiveness  of  the  subject  ex- 
pressed in  the  title, — the  establishment  of  a  separate  school 
district.  Without  expressing  the  appointment  of  trustees 
in  the  title,  provision  for  their  appointment,  with  proper 
powers  and  privileges,  follows  as  a  complement  to  the  general 
subject,  necessary  or  proper  to  the  control  and  management 
of  the  public  schools  in  the  district,  and  the  full  accomplish- 
ment of  the  purposes  indicated.  Without  the  words  re- 
ferred to,  provisions  can  be  embraced  conferring  upon  the 
trustees  powers  and  privileges  which  naturally  and  legiti- 
mately pertain  to  the  office  of  trustees  of  public  schools; 
such  as  their  establishment,  the  employment  of  teachers, 
and  the  direction  and  administration  of  the  internal  affairs 
and  public  interests  of  the  schoolsy—such  powers  and  priv- 
ileges as  they  have  generally  possessed,  by  custom  and  leg- 
islation. With  them,  subjects  alien  to  these  purposes  can 
not  be  introduced.  While  the  generality  and  comprehensive- 
ness of  a  title  is  no  objection,  it  can  not  be  used  as  a  cover 
for  provisions  having  no  necessary  or  proper  connection  with 
the  purposes  clearly  indicated  by  the  title. 

The  words,  certain  powers  and  privileges,  would  not  ap- 
prise either  the  legislature  or  the  public  that  the  act  con- 
tained provisions  authorizing  the  organization  of  a  local 
police  government,  and  conferring  power  upon  the  trustees 
to  enact  and  enforce  in  the  district    police  regulations, 
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foreign  to  the  nature,  purposes  and  objects  of  a  separate 
school  district.  We  are  unable  to  perceive  any  distinction, 
in  principle,  between  the  act  under  consideration  and  the 
act  involved  in  Montgomery  v.  State.  On  the  authority  of 
that  case,  we  hold  the  twelfth  section  to  be  unconstitutional 

Notwithstanding  the  unconstitutionality  of  the  section, 
we  can  not  affirm  the  judgment  of  the  Circuit  Court.  The 
petition  for  the  mandamus  fails  to  show  that  the  applicant 
complied  with  the  statutory  requirements  preliminary  and 
requisite  to  the  issue  of  a  license.  The  application  was  for 
a  license  to  retail  spirituous  and  vinous  liquors  in  the  town 
of  Girard.  Section  1318  of  the  Code  requires  the  applicant, 
before  a  license  can  be  granted,  to  produce  to  the  judge  of 
probate  a  recommendation  in  writing,  signed  by  twenty 
householders  and  freeholders  residing  within  the  corporate 
limits  of  the  town  in  which  he  proposes  to  engage  in  the 
business.  The  petition  states  that  appellee  produced  'iiie 
recommendation  of  more  than  twenty  respectable  house- 
holders and  freeholders  of  said  town  and  district^*  It  does 
not  appear  that  all  of  them,  though  residents  of  the  district, 
resided  within  the  corporate  limits  of  the  town.  And  the 
petition  does  not  show  that  the  applicant  filed  or  tendered 
the  affidavit  required  by  section  1320.  We  shall  remand 
the  case,  that  the  petition  may  be  amended,  if  the  facts 
authorize  an  amendment. 

tleversed  and  remanded. 


Columbus  and  Western  Railway  Co* 
V.  LiUdden  &  Bates. 

Action  against  Railroad  Company  as  Common  Carrier,  by 
Consignor  of  Goods. 

1.  Liability  of  railroad  company  as  common  carrier;  ceases  when. 
Under  the  decisions  of  this  court,  the  liability  of  a  railroad  company  as 
a  common  carrier,  for  goods  transported  over  its  road,  does  not  cease  on 
the  arrival  of  the  goods  at  their  destination,  and  their  deposit  there  in 
a  warehoufle,  but  continues  until  the  lapse  of  a  reasonable  time  for  the 
removal  of  the  goods  by  the  consignee ;  and  its  liability  as  a  warehouse* 
man  does  not  begin,  until  its  liability  as  a  common  carrier  has  ceased. 

2.  Same;  notice  to  consignee. — Except  in  places  governed  by  stata- 
tory  provisions  (GodOi  i  1180),  notice  to  the  consignee  of  the  arrival  of 
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the  goods  is  not  necessary  before  the  liability  of  the  carrier  can  be 
changed  to  that  of  warehouse-man. 

3.  Same;  reasunable  time  for  removal  of  goods, — What  is  a  reasonable 
time  for  the  removal  of  the  goods  from  the  railroad  depot,  is  a  question 
of  law  for  the  court,  when  the  facts  are  undisputed ;  and  in  its  deter- 
mination, the  convenience  or  necessities  of  the  consignee,  the  proximity 
or  remoteness  of  his  residence  or  place  of  business,  from  the  depot,  can 
not  be  considered. 

4.  Same;  case  at  bar. — In  this  case,  a  piano  being  forwarded  over  the 
defendant's  road,  from  Columbus,  Georgia,  to  Good  water,  Alabama, 
consigned  to  a  person  who  lived  twenty-eight  miles  from  that  town ; 
held,  that  three  days  was  a  reasonable  time  for  its  removal,  after  which 
the  railroad  company  was  liable  only  as  a  warehouse-man. 

5.  Same;  custom  as  to  giving  notice, — A  valid  Custom  may  exist, 
binding  on  the  railroad  company,  to  give  notice  of  the  arrival  of  goods 
to  consignees  residing  in  a  village  twenty  miles  or  more  from  the  town 
in  wiiich  the  depot  is  situated,  although  the  custom  does  not  prevail  in 
that  town ;  and  such  custom  may  be  established  by  the  practice  of  the 
agent,  without  instructions  from  his  principal ;  but  it  is  not  established 
by  proof  that  the  agent  gave  notice  occasionally,  or  ''about  as  often 
as  not,"  nor  by  the  fact  that  he  gave  notice  to  consignees  when  goods 
accumulated  in  unusual  quantities. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Jesse  Id!.  Cabmichael. 

This  action  was  brought  by  Ludden  &  Bates,  suing  as 
partners,  against  the  appellant  corporation,  to  recover  dam- 
ages for  the  loss  of  a  piano,  which  was  destroyed  by  fire 
while  in  the  defendant's  depot,  or  warehouse,  on  the  night 
of  February  19th,  1884;  and  was  commenced  on  the  13th 
March,  1886.  The  complaint  contained  a  count  against  the 
defendant  as  a  common  carrier,  and  another  as  warehouse- 
man. The  pleadings  were  protracted,  but  they  require  no 
special  notice.  The  piano  was  forwarded  by  the  plaintiffs, 
oyer  the  defendant's  road,  on  the  18th  February,  1884,  from 
Columbus,  Georgia,  to  Goodwater,  Alabama,  consigned  to 
Miss  M.  A.  Bayne,  who  lived  in  Lineville,  about  twenty- 
eight  miles  distant  from  Goodwater.  Under  the  rulings  of 
the  court  on  the  trial,  the  plaintiffs  had  a  verdict  and  judg- 
ment for  $457.75.  The  defendant  reserved  numerous  ex- 
ceptions to  the  rulings  of  the  court  on  the  admissibility  of 
evidence,  charges  given,  and  the  refusal  of  charges  asked; 
and  all  these  rulings,  twenty-nine  in  number,  are  now  as- 
signed as  error.  The  points  decided  by  this  court  require 
no  statement  of  the  facts  in  detail. 

Harbison  &  Liqon,  for  appellant,  argued  'all  the  assign- 
ments of  error,  and  cited  the  following  cases:  Railroad 
Co,  V.  Kidd,  35  Ala.  209;  Railroad  Co,  v.  Premit,  46  Ala. 
63;  Kennedy  Bros.  v.  Railroad  Co.^  74  Ala.  430;  9  Amer« 
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&  E.  E.»E.  Cases,  249;  21  lb.  145;  25  lb.  403;  7  lb.  404; 
2  Bedf.  Bail  ways,  75-7;  Hutch.  Carriers,  §§  367-70;  2  Amer. 
&  E.  Encyc.  Law,  878. 

Jno.  M.  Chilton,  contra, 

McCLELLAN,  J. — It  has  been  supposed  by  some  text- 
writers  and  annotators  that  this  court,  following  that  line  of 
authority  on  the  subject  of  which  Norway  Plains  Co.  v. 
Boston  Railway  Co.  (1  Gray,  163)  is  the  leading  case,  has 
adopted  the  rule,  that  the  extraordinary  liability  of  a  railway 
company,  as  a  common  carrier  of  goods,  ceases  when  the  con- 
signment arrives  at  its  destination,  is  unloaded  from  the  cars, 
and  nothing  -further,  so  far  as  the  transit  is  concerned,  re- 
mains to  be  done  by  the  carrier;  and  that  thereafter  the  lia- 
bility of  the  carrier  is  that  only  of  a  warehouse-man  for  hire. 
This  supposition  is  based  on  an  interpretation  of  the  opinion 
in  the  case  of  Ala.  &  Tenn.  Rivers  R.  R.  Co.  v.  KidcL,  35  Ala. 
209,  which  has  never  obtained  in  this  court,  or  bden  enter- 
tained by  the  profession  here.  That  case  has  always  been 
construed  by  this  court  to  sustain  the  rule  which  extends  the 
liability,  as  such,  for  a  reasonable  time,  after  the  transit  has 
been  completed,  for  delivery  of  goods  to  consignees. — L.  & 
N.  R.  R.  Co.  V.  McGuire,  79  Ala.  395.  And  our  later  decis- 
ions fully  support  the  rule,  first  announced  by  the  Supreme 
Court  of  New  Hampshire  in  the  case  of  Moses  v.  Boston  R. 
R.  Co.,  32  N.  H.  523,  and  ably  vindicated  by  Justice  Cooley 
in  Milligan  v.  Michigan  Railway  Co.,  16  Mich.  79,  and  now 
recognized  by  text- writers,  and  by  many  courts  of  last  resort, 
as  sound  in  principle,  that  the  liability  of  a  common  carrier 
by  rail,  as  an  insurer  of  the  consignment,  continues  through- 
out the  transit,  and  until  the  goods  have  been  unloaded  from 
the  cars,  and  deposited  in  the  depot  or  warehouse  of  the  car- 
rier, or  otherwise  made  ready  for  delivery,  and  a  reasonable 
time  thereafter  has  elapsed  to  afford  the  consignee  an  oppor- 
tunity to  come  and  take  them  away ;  and  that  only  after  the 
lapse  of  a  reasonable  time,  beginning  when  the  transit  is 
complete,  and  the  shipment  is  ready  for  delivery,  will  the 
liability,  in  the  absence  of  special  stipulation,  of  the  carrier 
as  such,  be  converted  into  the  less  rigid  and  exacting  liability 
of  a  warehouse-man  for  reward. — Hutchinson  on  Carriers, 
§  373;  2  Bedfield  on  Bailways,  pp.  79-82;  So.  Ex.  Co.  v. 
Armistead,  50  Ala.  350;  Kennedy  v.  Mobile  &  GHrard  R.  R. 
Co.,  74  Ala.  430;  s.  c,  21  Amer.  &  Eng.  B.  R  Gas.  145; 
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i.  &  N,  E.  K  Co.  V.  McGuire,  79  Ala.  395;  A.  G.  8.  E.  E. 
Co.  V.    Grabf elder  ^  83   Ala.    200;  West  Eailway  of  Ala.  v. 
LittU,  86  Ala.  159. 

There  is  also  great  conflict  of  authority,  whether  notice  of 
the  arrival  of  goods  at  the  point  of  destination  should  be  given 
to  the  consignee  by  the  carrier,  before  the  reasonable  time 
within  which  the  extraordinary  liability  will  continue  begins 
to  run;  or,  in  other  words,,  whether  the  relation  of  carrier  to 
the  property  gives  place  to  that  of  warehouse-man,  in  any 
case,  until  such  notice  has  been  given,  and  opportunity 
afforded  to  the  consignee  to  receive  and  take  away  the  con- 
signment In  this  State,  however,  the  rule  is  settled,  cer- 
tainly in  all  cases  where  the  delivery  is  not  to  be  made  at  a 
town  of  two  thousand  inhabitants,  having  a  daily  mail  deliv- 
ery (as  to  which  there  is  a  statutory  provision — Code, 
§  1180),  that  no  such  notice  is  necessary,  and  that  the 
change  in  the  degree  of  the  railway's  liability  will  be  effected 
by  the  lapse  of  a  reasonable  time  for  the  property  to  be  taken 
away,  in  the  absence  of  notice. —  West.  Eailway  of  Ala. 
V.  Little,  supra-,  S.  &  N.  Ala.  E.  E.  Co.  v.  Wood,  66  Ala. 
167  ,L.&N.  E.  E.  Co.  v.  Oden,  80  Ala.  38. 

Where  the  evidence  on  the  point,  as  to  the  length  of  time 
which  has  elapsed  from  the  arrival  and  unloading  of  the 
goods,  to  the  time  at  which  it  is  claimed  the  liability  as 
common  carrier  ceased,  and  that  of  warehouse-man  attached, 
is  without  conflict,  the  question  should  not  be  submitted  to 
the  jury,  but  is  one  of  law  for  the  determination  of  the  court. 
Hutchinson  on  Carriers,  §  376 ;  Bedfield  on  Bailways,  pp. 
75-76;  Eoth  v.  Buffalo  E.  E.  Co.  34  N.  T.  548. 

In  the  case  at  bar,  there  was  a  conflict  in  the  evidence,  as 
to  the  length  of  time  elapsing  between  the  arrival  of  the 
property  and  its  destruction  by  fire,  one  aspect  of  the  testi- 
mony showing  the  lapse  of  six  days,  and  the  other  three 
days.  There  was  no  conflict  as  to  the  fact,  that  the  goods 
had  been  kept  by  defendant  in  its  warehouse,  ready  for 
delivery,  as  long  as  three  days;  nor  was  the  testimony  at  all 
conflicting  as  to  any  other  fact — as,  for  instance,  the  length 
of  the  carriage,  or  other  circumstances  bearing  on  the  ques- 
tion as  to  whether  the  consignment  might  have  been  expected 
to  arrive  at  any  definite  date,  the  character  of  the  goods,  Ac. — 
proper  to  be  looked  to  in  determining  whether  the  consignee 
had  had  a  reasonable  time  to  have  taken  the  property  before 
the  fire  which  destroyed  it.  The  submission  of  this  matter 
to  the  jury,  therefore,  ccm  only  be   justified  on  the  theory, 
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that  six  days  was  such  reasonable  time,  and  three   days  was 
not;  since,  if  no  period  which  the  evidence  tended  to  show 
was  sufficiently  long,  the  court  should,  as  a  matter  of  law, 
have  held  the  defendant  to  the  liability  of  a  common  carrier; 
and  if   any   period  which  all   the   testimony  concurred  in 
establishing  was  sufficiently  long,  in  like  manner  the  court 
should  have  held,  aside  from  custom,  that  the  liability  as 
insurer  had  ceased,  and  that  of  bailee  had  begun.     In  deter- 
mining the  question,  as  to  how  long  the  carrier^s  liability  as 
such  will  continue,  after  the  property  has  reached  its  desti- 
nation and  is  ready  for  delivery,  the  peculiar  circumstances 
and  environment  of   the  consignee  can  not  be  considered. 
His  convenience  or  necessities,  the  proximity  or  remoteness 
of  his  residence  or  place  of  business  to  the  point  of   con- 
signment, are  matters  of  no  importance  in  reaching  a  con- 
clusion on  this  point.     The  law  proceeds,  not  unreasonably, 
on  the  assumption  Chat  he  has  been  already  advised  of  the 
shipment,  and  wherever  he  lives,  or  engages  in  business,  he 
will  seasonably  appear,  and  claim  and  remove  his  property. 
So  that  it  is  not  of  moment  in  this  case,  that  the  consignee 
resided  at  a  distance  of  twenty-eight  miles  from  the  place  of 
delivery. — Hutchinson  on  Carriers,  §  377;  S.  &  N.  Ala.  K 
R.  Co.  V.  Wood,  66  Ala.  172;  L.  &  N.  R.  R.  Co.   v.  Oden, 
80  Ala.  41.     Her  rights,  and  the  degree  of  the  responsibility 
resting  on  the  defendant,  were  the  same  in  all  respects  as  if 
she  had  resided  in  the  town  of  Goodwater,  to  which  the 
shipment  was  made.     The  point,  then,  may  be  treated  as 
upon  these  facts:     The  consignee  had  contracted  with  plain- 
tiffs to  ship  to  her,  from  Columbus,  Ga.,  over  the   road  of 
the  defendant,  a  piano  and  piano-stool,  for  delivery  to  her  at 
Goodwater,  Ala.     The  distance  was  comparatively  short,  and 
the  entire  carriage  over  one  continuous  line  of  railway,  so 
that  the  arrival  of  the  goods  at  the  point  of  destination  might 
reasonably  have  been  expected  on  the  day,  or  the  day  after 
the  shipment.     The  character  of  the  property  was  such  that 
its  removal  from  defendant's  depot  would  have  been  one  act, 
involving  scarcely  one  hour  of  time.     It  was  allowed  to  re- 
main there  at  least  three   days.     On  these  facts,  none  of 
which  are  disputed,  our  opinion  is,  that  a  reasonable  time 
for  the  consignee  to  have  received  and  removed  the  property 
had  elapsed  before  its  destruction,,  and  that,  of  consequence, 
at  the  time  of  the  fire,  it  was  held  by  the  defendant   as  a 
warehouse- man,  and  not  as  a  carrier.     Several  of  the  rulings 
below,  predicated  solely  on  the  facts  stated  above  in  this 
Vol.  lzxxix. 
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coxinection,  and  without  reference  to  'a  certain  custom  to  be 
hereafter  considered,  are  not  in  harmony  with  these  views. 

The  custom,  to  which  casual  reference  has  been  made,  and 
which  was  relied  on  to  expand  the  time  within  which  the 
extraordinary  liabilility  as  common  carrier  would  continue, 
was  in  regard  to  the  giving  of  notice  to  persons  residing  at 
Lineville,  the  place  of  consignee's  residence,  and  at  other 
places  away  from  Goodwater,  for  whom  consignments  were 
made  to  that  place.  It  was  alleged  that  a  custom  to  that 
effect  did  exist,  and  had  existed  in  the  conduct  of  the  Good- 
water  office,  in  such  sort  as  that  the  consignee  had  a  right 
to  rely  upon  the  notice  being  given  her  in  this  instance,  as 
a  part  of  the  contract  of  affreightment,  and  was  consequently 
under  no  obligation  to  go  to  defendant's  depot  for  this  prop- 
erty until  she  had  been  so  notified.  It  is  not  denied  that  a 
custom  to  give  notices  of  this  kind,  properly  established  by 
the  evidence,  would  have  the  effect  here  claimed.  If,  how- 
ever, the  proof  fails  to  show  that  the  usage  has  existed  for 
such  a  length  of  time,  and  has  been  so  uniformly  acted  upon 
as  to  have  become  established  and  generally  known  through- 
out the  community  having  dealings  with  the  office  involving 
a  resort  to  it,  it  can  not  be  looked  to  in  determining  the  con- 
tractual rights  of  parties. — Hutchinson  on  Carriers,  §§  40, 
366;  Story  on  Bailments,  §  543;  Bedfield  on  Bailways, 
pp.  155-157;  M.  &  E.  Railway  Co.  v.  Kotb,  73  Ala.  396; 
Melburne  v.  L.  &  N.  R  R.  Co,,  88  Ala.  443;  6  So. 
Bep.  762. 

We  apprehend  that  the  fact  that  a  custom  to  give  notice 
obtains  only  with  respect  to  consignees  living  beyond  the 
immediate  vicinity  of  the  point  of  destination,  will  not  vitiate 
it  when  relied  on  against  the  carriers,  whatever  might  be  the 
effect,  on  considerations  of  public  policy  operating  against 
discriminations,  when  invoked  in  the  carrier's  favor.  When 
an  usage  and  course  of  dealing  has  long  obtained,  and  been 
so  substantially  universal  in  respect  to  the  inhabitants  of  a 
particular  town  or  towns  that  they  have  a  right  to  expect  a 
continuance,  and  predicate  their  action  or  non-action,  in  a 
given  instance,  on  such  well  grounded  expectation,  we  are 
not  prepared  to  say  that  the  carrier  may  defend  against  any 
right,  which  would  have  been  theirs  had  the  custom  been  a 
good  one  in  all  respects,  merely  on  the  ground  that  it  was 
bad  in  that  it  was  not  of  universal  application.  Hence,  if 
the  custom  under  consideration  was  well  established,  as  to 
consignees  residing  at  Lineville,  in  such  manner  that  they 
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were  not  expected,  and  it  was  not  their  practice,  to  remove 
their  goods  until  notice  of  arrival  bad  been  given  them,  the 
common-carrier  liability  of  the  railway  company  would  con- 
tinue for  a  reasonable  time  after  such  notice,  and  this  not- 
withstanding the  usage  did  not  obtain  in  regard  to  Good  water. 
But,  however  universal,  in  territorial  application,  long  estab- 
lished, and  well  known  the  usage,  if  it  only  be  resorted  to 
by  the  carrier  for  his  own  convenience  in  relieving  an  over- 
crowded warehouse,  and  only  when  there  is  an  unusual 
accumulation  of  propeity  in  its  depot  awaiting  delivery 
therefrom,  the  custom  can  not  be  looked  to  as  a  part  of  the 
contract  of  shipment,  having  the  effect  to  extend  the  period 
of  the  carrier's  extraordinary  liability.  The  purpose  of 
notice,  of  the  character,  and  givon  under  the  circumstances 
last  supposed,  it  would  seem,  is  not  advice  to  the  consignees 
of  the  arrival  of  goods,  with  a  view  to  delivery  by  the  carrier, 
but  to  facilitate  delivery  by  the  warehouse-man,  the  carrier'* 8 
responsibility  having  ceased.  Again,  the  fact  that  defend- 
ant's agent  occasionally,  or  "about  as  often  as  not,"  gave  the 
notice  in  question,  would  not  be  sufficient  to  establish  the 
existence,  much  less  the  notoriety,  of  a  Custom  which  would 
have  authorized  the  consignee  in  this  case  to  forego  that 
diligence  in  removing  her  property,  which,  we  have  seen,  the 
law,  apart  from  usage,  required  of  her.  On  the  other  hand, 
neither  the  fact  that  the  alleged  custom  was  of  the  agent^s 
own  adoption,  without  instruction  from  his  principal,  nor 
that  it  was  sometimes  departed  from  and  notice  pretermitted, 
would  have  the  effect  of  vitiating  the  usage.  Whether  any 
custom  was  shown,  and  if  shown,  whether  it  was  of  a  char- 
acter to  extend  the  carrier's  liability  as  an  insurer  of  the  prop- 
erty, for  a  reasonable  time  after  notice  given,  were  questions 
for  tjie  jury,  as  instructed  by  the  court  under  the  facts 
adduced,  there  being  some  evidence  which  tended  to  show 
such  .a  course  of  dealing  as  would  have  the  effect  relied  on 
by  the  plaintiffs. 

If  such  a  custom  was  not  shown,  the  liability  of  the  de- 
fendant, at  the  time  of  the  destruction  of  the  goods,  was  that 
only  of  a  warehouse-man  for  hire;  and  the  degree  of  care 
which  the  law  imposed  upon  it  as  warehouse-man,  was  that 
only  which  an  ordinarily'  prudent  and  diligent  man  would 
bestow  upon  his  own  property. 

We  deem  it  unnecessary  to  consider  the  various  exceptions 
reserved  in  detail.  We  find  no  error — at  least,  none  which 
was  of  injury  to  the  appellant— in  the  rulings  of  the  trial 
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court  on  demurrer  to  the  pleadings,  or  in  reference  to  the 
admiBsion  of  testimony.  There  was  error,  however,  in 
several  particulars  with  respect  to  the  giving  and  refusing 
to  give  instructions  to  the  jury.  What  we  have  said  will 
furnish  sufficient  guidance  for  the  court  in  charging  the 
jury  on  a  re-trial  of  the  cause. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


Moody  V.  Walker. 

Action  on  Common   Count  for  Money  Had  and  Received. 

1.  Emancipation  of  minor  sons  by  father;  liability  of  proceeds  of  their 
labor  to  claims  of  creditors. '-The  attempted  emancipanoo  of  his  minor 
sons  by  a  debtor  ran  not  prevail,  it  seems,  against  the  claims  of  his 
creditors,  seeking  10  subject  the  proceeds  of  their  labor,  when  it  appears 
that  he  continued  to  support  them  as  memberp  of  his  household,  giving 
them  the  use  of  his  stock,  and  what  they  couM  raise  on  a  part  of  his 
land,  in  consideration  of  their  services  in  cultivating  the  other  part  for 
him. 

2.  When  action  lies;  remedy  of  mortgageey  against  purchaser  of  mort- 
gaged crops, — ^A  mortgagee  of  crops  may  maintain  a  special  action  ou 
the  case  against  a  purchaser  with  notice,  who  has  received  and  sold,  or 
otherwise  converted  an^  part  of  it;  but  he  can  not  maintain  an  action 
lor  money  had  and  received,  unless  he  shows  that  the  purchaser  had 
sold  it,  or  has  had  it  so  lon^  that  a  presumption  of  its  sale  arises. 

3.  Error  without  injury  tn  charges  given  or  refused,— When  the  un- 
controverted  facts  show  that  the  plaintiff  was  not  entitled  to  recover, 
and  that  the  court  might  have  given,  if  requested,  a  general  charge  in 
favor  of  the  defendant,  this  court  will  not  consider,  at  the  instance  of 
the  plaintiff,  the  correctness  of  any  charges  given  or  refused,  since  they 
could  have  wrought  no  injury. 

Appeal  from  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  Jesse  M.  Carmiohael. 

This  action  was  brought  by  B.  J.  Moody  against  F.  M. 
Walker,  and  was  commenced  in  a  justice's  court,  on  the  7th 
December,  1888.  A  complaint  was  filed  in  the  justice's 
court,  claiming  $39.52  money  had  and  received  by  the  de- 
fendant, on  the  16th  October,  1888,  to  and  for  the  use  of  the 
plaintiff ;  and  the  record  does  not  show  that  any  other  com- 
plaint was  filed  in  the  Circuit  Court,  to  which  the  case  was 
removed  by  appeal.  On  the  trial  in  the  Circuit  Court,  as 
the  bill  of  exceptions  shows,  the  plaintiff  read  in  evidence  a 
mortgage  for  advances  executed  to  him  by  G.  B.  Wilkerson, 
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which  was  dated  January  2d,  1888,  anddaly  recorded;  and 
which  conveyed  the  mortgagor's  entire  crops  of  every  kind 
raised  daring  the  year  1888  on  any  land  cultivated  by  him, 
or  which  he  might  cause  to  be  cultivated.  Said  Wilkerson 
testified,  as  a  witness  for  the  plaintiff,  "that  the  bale  of 
cotton,  out  of  which  this  suit  grew,  was  grown  during  the 
year  1888,  on  the  place  rented  by  him,  and  was  sold  by  his 
minor  son  to  defendant;"  and  he  further  testified,  "when 
examined  by  defendant,  that  in  the  last  of  December,  1887, 
or  first  of  January,  1888,  he  gave  his  two  minor  sons  their 
freedom,  and  let  them  have  a  certain  portion  of  the  farm, 
and  agreed  that  they  might  have  the  use  of  his  stock  to  culti- 
vate the  same,  and  all  that  they  could  make  thereon,  if  they 
would  cultivate  the  balance  of  the  farm  for  him,  which  they 
did;  and  that  said  bale  of  cotton  was  raised  by  the  boys  on 
their  part  of  the  farm,  and  sold  by  one  of  them  to  the 
defendant.  One  of  the  sons  testified  to  the  same  facts  in 
substance.  The  evidence  showed,  also,  that  the  sons,  who 
are  still  minors,  continued  to  live  with  their  father  during 
the  year  1888,  and  he  furnished  them  board,  lodging,  <&c., 
without  charge,  after  their  said  emancipation  as  before;  that 
the  boys  raised  three  bales  of  cotton  on  their  part  of  the 
farm,  and  about  the  same  quantity  was  raised  on  the  father's 
part;  and  that  the  father  procured  supplies  during  the  year 
1888,  for  himself  and  family,  including  his  said  sons,  under 
the  mortgage  read  in  evidence.  Ihe  evidence  showed,  also, 
that  a  balance  of  about  $134  was  still  due  and  unpaid  on  the 
mortgage  debt,  and  that  the  bale  of  cotton  received  by  the 
defendant  was  worth  about  $40." 

"This  being  all  the  evidence,"  the  court  charged  the  jury, 
that  the  execution  of  the  mortgage  by  Wilkerson  was  not  a 
revocation  of  the  alleged  emancipation  of  his  minor  sons; 
and  refused  to  instruct  them,  on  request,  that  the  emancipa- 
tion was  revocable  at  any  time  before  the  crop  was  gathered 
and  disposed  of  by  the  sons,  and  that  the  execution  of  the 
mortgage  was  a  revocation  of  it  The  charge  given,  and  the 
refusal  of  the  charges  asked,  being  duly  excepted  to,  are 
here  assigned  as  error. 

J.  W.  Foster,  for  appellant. 

Walker  &  Espey,  contra. 

STONE,  C.  J. — If  the  question  was  properly  raised,  we 
are  not  prepared  to  affirm  that  the  attempted  emancipation 


Digitized  by  CjOOQ IC 


1889.1  OF  AT.AHAMA  621 

[Moody  V.  Walker.] 

of  his  minor  sons,  made  by  Wilkerson,  would  or  oaght  to 
prevail  against  the  claims  of  his  creditors.  He  did  not  cast 
them  loose  on  their  own  resources,  but  fed  and  supported 
them  as  members  of  his  own  household,  and  that  largely 
from  the  very  advances  for  which  their  crop  was  sought  to 
be  held  liable  under  his  mortgage.  He  also  surrendered  to 
them  the  use  of  the  land  and  stock,  in  addition  to  supporting 
them ;  and  all  this,  in  consideration  that  they  would  cultivate 
lands  which  yielded  for  him  about  as  much  as  they  produced 
on  lands  they  cultivated  for  themselves.  This  was  a  gift  to 
them  of  more  than  their  time.  It  was  unquestionably  a  gift 
of  their  support,  and  of  the  use  of  his  stock ;  and  for  the 
privilege' of  cultivating  his  land,  and  enjoying  its  crops,  they 
agreed  to  give,  and  did  give  him,  what  was  already  bis,  and 
which  he  did  not  surrender,  their  half-time  labor  on  the 
land  cultivated  for  him.  This  case  is  unlike  any  we  have 
decided,  and  is  not  supported  by  the  current  of  authority. 
Godfrey  t?.  Hays,  6  Ala.  501 ;  41  Amer.  Dec.  58 ;  Stovall  v. 
Johnson,  17  Ala.  14;  Donegan  v.  Davis,  66  Ala.  362; 
Boyett  V.  Wimherly,  80  Ala.  476;  Field  on  Infants,  §§  67-8 ; 
Aiwood  V.  Hohomb,  39  Conn.  270;  12  Amer.  Eep.  386; 
Morse  v.  Welton,  6  Conn.  547;  16  Amer.  Dec.  664;  Cloud 
V.  HamiUon,  11  Humph.  104;  53  Amer.  Dec.  778;  Amer. 
A  Eng.  Encyc.  of  Law,  vol.  6,  448,  note  3. 

The  present  suit  is  assumpsit  for  money  had  and  received. 
It  can  not  be  maintained,  unless  Walker  received  money,  or 
property  in  lieu  of  money,  whish  ex  cequo  et  bono  belonged 
to  Moody ;  or,  unless  he  is  shown  to  have  held  the  cotton 
long  enough  to  raise  the  presumption  he  had  converted  it 
into  money.  The  record  affirms  it  contains  all  the  evidence. 
The  cotton  was  grown  in  1888,  and  this  suit  was  commenced 
December  7,  1888.  The  testimony  shows  that  Walker  pur- 
chased the  bale  of  cotton  from  young  Wilkerson,  and  paid 
him  for  it.  It  does  not  show  when  he  purchased  it.  It  is 
not  shown  that  Walker  ever  sold  the  cotton,  or  that  he  had 
held  it  long  enough  to  raise  the  presumption  of  its  sale. 
There  is  no  proof  that  he  received  any  money  which  belongs 
to  Moody,  nor  in  fact  that  he  received  any  money  at  all. 
He  paid  out  money,  if  the  testimony  be  believed.  Moody's 
claim  was,  at  most,  an  equitable  lien  on  the  cotton,  which, 
if  valid,  would  authorize  him  to  bring  an  action  on  the  case. 
It  could  not  maintain  assumpsit. — Thompson  v.  Merriman, 
15  Ala.  166;  Price  v.  PickeU,  21  Ala.  741;  Hnssey  r. 
Peebles,  53  Ala.  432;  Westmorela7id  v.  Foster,  60  Ala.  448. 
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The  plaintiff  showed  no  right  whatever  to  recover  in 
assumpsit,  and  the  Circuit  Court,  if  thereto  requested  in 
writing,  might  and  should  have  given  the  general  charge  to 
find  for  the  defendant  We  will  not,  therefore,  inquire  into 
the  correctness  of  the  court's  rulings.  Bight  or  wrong, 
they  could  not  harm  the  plaintiff, — 8  BricL  Dig.  109, 
§§  42  et  seq.;  lb.  405,  §  22, 

Affirmed. 


Holland  v.  Bergman. 

Action  on  Promissory  Notcj  by  Payee  against  Maker. 

1.  Waiver  of  exemption»;  where  operative. — A  stipulatioD  in  a  promis- 
sory note  executed  iu  Greorgia,  by  a  resident  citizen  of  Alabama,  waiv- 
ing all  homestead  rights  nnd  exemptions  allowed  to  him  "by  the  laws, 
State  and  Federal,  in  all  property,  real  or  personal,  now  owned,  or 
afterwards  acquired,  until  this  debt  is  paid,"  is  a  valid  waiver  of 
exemptions  of  personalty,  it  seems,  in  Alabama,  or  in  any  other  State 
in  which  the  debtor  may  reside  and  be  sued. 

2.  Presumption  as  to  place  where  note  is  executed, — A  promissorv  note, 
dated  at  Columbus,  Georgia,  is  presumptively  signed  and  defivered 
there,  without  the  aid  of  extrinsic  evidence. 

3.  Error  without  injury  in  exclusion  of  eoidence, — The  exclusion  of 
evidence  offered  to  prove  a  fact  which  the  law  presumes  without  proof, 
or  of  evidence  the  aamission  of  which  would  only  be  prejudicial  to  the 
party  offering  it,  is  not  a  reversible  error. 

Appeal  from  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  Jas.  E.  Dowdell. 

J.  J.  Abercbombie,  for  appellant. 

SOMEEVILLE,  J. — The  language  of  the  note  sued  on,  so 
far  as  it  relates  to  the  waiver  of  exemptions,  reads  as  follows: 
"I  hereby,  for  myself  and  family,  expressly  waive  all  home- 
stead rights  and  exemptions,  which  by  the  laws,  State  and 
Federal,  are  allowed  to  me  and  my  family  in  any  of  said 
described  property,  and  all  other  property,  real  or  personal, 
which  I  now  own,  or  may  hereafter  own  or  acquire,  imtil 
this  debt  is  fully  paid/'  The  instrument  also  contains  an 
additional  clause  waiving  exemption  of  wages  from  gar- 
nishment. 

The  court  entered  judgment  declaring  the  waiver  operatiye 
Vol.  TiTtttt. 
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against  all  personal  property  of  the  defendant. — Code,  1886, 
§  2570;  Terrell  v.  Hurst,  76  Ala.  588;  Wagnon  v.  Keman, 
77  Ala.  519. 

It  is  contended  by  appellant  that,  as  the  note  was  executed 
in  the  State  of  Georgia,  the  waiver  of  exemptions  must  be 
construed  to  have  reference  only  to  the  laws  of  that  State, 
and  not  to  the  laws  of  Alabama.  If  we  felt  au- 
thorized to  decide  this  point,  we  are  inclined  to 
the  view  that  the  waiver  would  be  good  against  any 
claim,  of  exemption  to  personalty  in  any  State  of  the  Union, 
where  the  debtor  might  reside,  and  be  sued.  But  the  record 
does  not  necessarily  raise  this  precise  question.  The  only 
error  assigned  is  a  single  one  based  on  the  exclusion  of  cer- 
tain evidence  offered  by  the  defendant,  by  which  he  proposed 
to  prove  that  the  note  was  signed  and  delivered  in  Columbus, 
Georgia,  and  that  the  defendant  then,  and  on  the  day  of  the 
trial  lived  in  Lee  county,  Alabama.  The  exclusion  of  this 
evidence  was  of  no  possible  injury  to  the  defendant.  The 
note  being  dated  in  Columbus,  Georgia,  was  presumptively 
signed  and  delivered  there,  without  any  extrinsic  proof  of 
this  fact.  And  the  fact  of  the  defendant's  residence  in  Ala- 
bama tended,  rather  than  otherwise,  to  corroborate  the  view 
of  the  trial  court,  that  the  waiver  of  exemptions  referred  to 
the  laws  of  Alabama — the  forum  of  his  residence,  where  he 
was  liable  to  be  sued,  and  where  the  claim  of  exemption 
would  probably  arise  and  be  litigated. 

The  ruling  of  the  court  on  this  point,  therefore,  if  error, 
was  error  without  injury  to  the  appellant.  ^ ' 

AfSrmed. 


^  MeEIrath  v.  Whetstone. 

Action  on   Statutory  Claim   Bond. 

1.  Claim  bond;  condition  a »  to  payment  of  costA. — A  statutory  claim 
bond,  being  conditioned  that  the  oblipors  "shall  have  the  property 
forthcoming  for  the  satisfaction  of  the  judgment,  if  it  be  found  liable 
therefor,  and  pay  such  costs  nnd  damajjes  as  may  be  recovered  for 
putting  in  said  claim  for  delay"  (Code,  §  3004),  binds  them  for  the  pay- 
ment of  the  costs,  if  a  judgment  of  condemnation  is  rendered,  although 
the  jud'iment  does  not  ascertain  that  the^claim  was  put  in  for  delay. 

2.  Demurrer  to  complaint  assigning  good  and  had  breaches. — In  an 
action  on  a  penal  bond,  assigning  several  breaches,  one  of  which  is 
well  assigned,  a  demurrer  will  not  lie  to  the  entire  complaint. 
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Appeal  from  the  Circuit  Court  of  Coosa. 
'  Tried  before  the  Hon.  Jas.  E.  Dowdell. 

This  action  was  brought  by  J.  A.  McEirath,  against  J.  L. 
Whetstone  and  others;  w^s  founded  on  a  statutory  claim 
bond  executed  by  the  defendants,  payable  to  the  plaintiff, 
and  was  commenped  on  the  28th  February,  1889.  The  con- 
dition  of  the  bond  is  set  out  in  the  opinion  of  this  court. ' 
The  court  below  sustained  a  demurrer  to  the  complaint,  and 
its  judgment  is  here  assigned  as  error. 

Watts  &  Son,  for  appellant,  cited  Robertson  v.  Patterson, 
17  Ala.  408;  Toumsend  vr  Brooks,  76  Ala.  308;  Langtoorthy 
V.  Goodall,  76  Ala.  325;  Roberts  v.  Burgess,  85  Ala.  192; 
Pryor  v.  Beck,  21  Ala.  393;  Griel  v.  Lomax,  86  Ala.  132; 
Tabler  v.  Sheffield  Land  Co.,  79  Ala.  377. 

F.  L.  Smith,  contra,  cited  Copeland  v.  Cunningham, 
63  Ala.  394. 

CLOPTON,  3. — This  action  is  brought  by  appellant  on 
a  bond  given  by  defendants  for  the  trial  of  the  right  to 
property  levied  on  under  an  attachment  against  W.  G. 
Whetstone,  and  claimed  by  J.  R.  Whetstone,  one  of  the 
obligors.  The  condition  of  the  bond  is,  "If  the  said  J.  L. 
Whetstone  shall  have  the  said  property  above  described 
forthcoming  for  the  satisfaction  of  the  judgment,  if  it  be 
found  liable  therefor,  and  pay  such  costs  and  damages  as 
may  be  recovered  for  putting  in  said  claim  for  delay,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effecf  The  complaint  avers,  that  on  the  trial  of  the 
right  of  property,  judgment  was  rendered  in  favor  of  plain- 
tiff in  attachment,  condemning  the  property  to  the  satisfac- 
tion of  his  claim,  and  also  against  the  claimant  for  the  costs 
of  the  claim  suit  It  further  avers  that,  within  thirty  days 
thereafter,  the  claimant  delivered  the  property  to  the  sheriff, 
but  has  failed  to  pay  the  costs  of  the  claim  suit. 

One  of  *the  assigned  causes  of  demurrer  is,  that  the  com- 
plaint, failing  to  show  that  costs  were  assessed  against  the 
claimant  for  interposing  the  claim  for  delay,  does  not  show 
a  breach  of  the  bond.  This  precise  question  was  expressly 
decided  in  Robertson  v,  Patterson,  17  Ala.  407.  In  that 
case,  the  condition  of  the  bond,  which  was  given  by  the 
claimant  for  the  trial  of  the  right  of  personal  property  lev- 
ied  on  under  an  execution,  is  the  same  as  that  of  the  bond 

Vol.  lxzxiz. 
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on  which  the  present  suit  is  founded.  It  was  said:  ''We 
think  it  very  clear  that  it  binds  the  security  for  the  payment 
of  the  costs  of  the  trial  of  the  right  of  property,  if  it  be 
found  liable  to  the  execution,  although  the  claim  be  not  put 
in  for  delay.  This  being  the  proper  construction  of  the 
bond,  an  averment  showing  a  trial  of  the  right  of  property, 
and  a  judgment  for  costs  in  favor  of  plaintiff  in  execution 
against  the  claimant,  which  has  not  been  paid,  shows  a 
breach  of  the  condition.**  The  fact  that  the  property,  in 
this  case,  was  levied  on  under  an  attachment,  makes  no  dif- 
ference as  to  the  construction  of  the  bond;  for  by  the  stat- 
ute, when  a  claim  is  interposed  to  personal  property  on 
which  an  attachment  has  been  levied,  affidavit  must  be  made, 
and  bond  executed,  as  reouired  when  property  is  levied  on 
under  execution. — Code,  §  3012. 

It  may  be  conceded  that  the  breaches  relating  to  the  par- 
ticular  damages  claimed,  other  than  the  costs,  are  not  well 
assigned,  as  the  statute  requires  that,  '4f  it  be  shown  on  the 
trial  that  the  claim  was  interposed  for  delay,  they  [the  jury] 
must  also  assess  such  damages  as  the  plaintiff  may  be 
entitled  to,  not  less  than  ten  per  centum  on  the  execution." 
§  3007.  But  the  demurrer,  based  on  these  grounds,  goes  to 
the  entire  complaint  In  a  suit  on  a  bond,  in  which  several 
breaches  are  assigned,  some  of  which  are  good,  a  demurrer 
to  the  whole  complaint  will  not  lie. — Floumoy  v.  Lyoriy 
70  Ala.  308.  As  we  have  seen,  the  breach  as  to  the  non- 
payment of  the  costs  is  well  assigned.  The  demurrer  should 
have  been  overruled. 

Reversed  and  remanded. 
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McKinnon  v.  Lessley. 

statutory  Action  m  nature  of  Ejectment,  by  Mortgagee 
against  Mortgagor. 

IH    363 

1.    Payment  of  mortgage  debtf  or  suggestion  of  mortgage. — Under  statu-  '^•'*  ^^ 

tory  provisions,  the  mottgagor  of  lands,  when  sued  at  law  by  the  mort- 
gagee, may  plead  and  prove  payment  of  the  mortgage  debt,  or  have  the 
balance  due  ascertained  under  a  suggestion  of  partial  payment,  and  re- 
tain the  land  on  payment  of  that  balance  within  thirty  days  (Code, 
§  2707) ;  but  he  can  not,  under  such  statutory  suggestion,  attack  the 
consideration  of  the  mortgage  as  recited,  on  the  ground  of  usury  in  the 
debt,  nor  can  he  show  a  set-off  against  it. 
40 
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2.  Issue  on  defective  pleas. — When  issue  is  joined  on  a  defective  plea, 
without  testing  its  sufficiency  by  demurrer,  evidence  relevant  to  the 
issue  can  not  be  excluded  from  the  jury  on  motion. 

Appeal  from  the  Circuit  Court  of  Coosa. 

Tried  before  the  Hon.  Jas.  R.  Dowdell. 

This  action  was  brought  by  J.  T.  Lessley  against  Alex. 
McKinnon,  to  recover  the  possession  of  a  tract  of  land  par- 
ticularly described  in  the  complaint;  and  was  commenced  on 
the  10th  February,  1888.  The  plaintiff  claimed  the  land 
under  a  mortgage  executed  to  him  by  the  defendant,  which 
was  dated  January  20th,  1887,  and  given  to  secure  the  pay- 
ment of  a  promissory  note  for  $287,  payable  on  the  let  No- 
vember, 1887 ;  and  he  offered  the  note  and  mortgage  in  evi- 
dence on  the  trial.  The  record  shows  that  on  the  3d  April, 
1888,  the  defendant  filed  three  pleas — namely,  payment  of 
the  mortgage  debt,  set-off,  and  usury  in  the  mortgage  debt; 
and  that  a  demurrer  to  these  pleas  was  filed  on  the  13th  Jan- 
uary, 1890.  It  shows,  also,  that  on  the  14th  January,  1890, 
three  other  pleas  were  filed — namely,  not  guilty,  and  special 
pleas  attacking  the  consideration  of  the  mortgage  and  note, 
and  alleging  usury,  set-off,  and  payment;  and  that  a  demur- 
rer was  interposed  to  these  pleas  on  the  same  day.  The  trial 
was  had  on  the  14th  January,  1890,  and  resulted  in  a  judg- 
ment on  verdict  for  plaintiff.  The  judgment-entry  only  re- 
cites, that  the  parties  came  by  attorneys,  *^and  defendant, 
by  leave  of  the  court,  withdraws  his  pleas  heretofore  filed, 
and  files  new  pleas ;  and  issue  being  joined,  thereupon  came 
a  jury,"  Ac.  On  the  trial,  as  the  bill  of  exception  shows, 
the  defendant  offered  evidence  tending  to  establish  his  pleas 
of  set-off,  usury,  and  payment;  all  of  which  was  excluded  by 
the  court,  on  motion  of  the  plaintiff,  and  the  defendant  ex- 
cepted. The  court  also  charged  the  jury,  on  request,  that 
they  must  find  for  the  plaintiff,  if  they  believed  the  evi- 
dence ;  to  which  charge  the  defendant  excepted. 

The  charge  of  the  court,  and  its  rulings  on  evidence,  are 
now  assigned  as  error. 

Watts  &  Son,  for  appellant. 

Jno.  H.  Parkeb,  contra. 

McCLELLAN,   J.— Section   2707  of   the   Code,    which 
authorizes  the  defendant,  in  an  action  by  a  mortgagee  or  his 
assignee,  to  recover  the  land  conveyed  by  the  mortgage  from 
Vol.  lxxxiz. 
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the  mortgagor,  or  any  one  holding  under  him,  to  plead  pay- 
ment of  the  mortgage  debt,  and  requires  an  ascertainment 
by  the  jury  of  the  amount  qf  the  mortgage  debt,  upon  a 
suggestion  of  the  defendant  to  that  end,  yvas  not  intended  to 
aflEord  a  mode  of  foreclosure  in  a  court  of  law,  or  to  confer 
any  right  on  the  defendant  other  than  those  which  appear 
from  a  fair  interpretation  of  its  terms  to  be  given.  Its  pur- 
pose is  simply  to  secure  to  a  defendant  in  such  action  the 
right  to  show  that  he  had  paid  the  amount  he  had  agreed  to 
pay,  or  had  performed  the  condition  he  had  agreed  to  per- 
form, and  the  right,  if  the  secured  debt  had  not  already  been 
paid,  to  have  its  amount  fixed,  and  to  pay  the  sum  so  fixed 
and  to  retain  the  land.  Payment  of  the  mortgage  debt — the 
debt  apparent  on  the  face  of  the  instrument — either  before, 
or  within  thirty  days  after  judgment,  is  the  basis,  and  only 
predicate  for  defendant's  right  to  defeat  recovery  of  his 
land.  And  to  this  extent  only,  the  common  law,  which  does 
not  countenance  the  defense  of  payment  of  the  mortgage 
debt  in  actions  of  ejectment  by  the  mortgagee  {Jackson  v. 
Scott,  67  Ala.  99;  Slaughter  v.  Doe,  lb,  494),  was  changed 
by  the  statute.  Neither  the  right  to  go  behind  the  mort- 
gage, and  attack  its  consideration,  or  to  plead  set-off,  is 
within  the  terms  or  spirit  of  the  enactment.  Those  rights 
can  not  be  effectuated  under  it,  but  must  be  asserted  now  as 
before  its  passage.  It  is  only  the  existence  or  amount  of  the 
mortgage  debt  which  can  be  put  in  issue  under  the  statute, 
and  its  existence  can  be  disproved,  or  its  amount  reduced, 
only  by  evidence  of  payment  in  whole,  or  pro  tanto. — San- 
ders V.  Cassady,  86  Ala.  246 ;  Bradford  v.  Daniel,  65  Ala.  188. 
The  special  pleas  interposed  by  the  defendant,  relying 
upon  usury  in  the  original  debt,  of  which  the  mortgage  debt 
was  a  renewal,  and  on  set-off,  presented,  therefore,  immaterial 
issues,  and  should  have  been  stricken  out  on  demurrer. 
Demurrers  were  filed,  but  it  does  not  appear  that  any  action 
was  had  on  them.  The  record  shows  affirmatively  that  the 
plaintiff  took  issue  on  these  insufficient  pleas,  and  upon  that 
issue  went  to  the  jury.  The  court  excluded  all  testimony 
offered  in  support  of  the  pleas.  This  was  error,  for  which 
the  judgment  must  be  reversed.  The  doctrine  is  too  well, 
and  has  been  too  long  established  in  this  court,  that,  if  the 
parties  make  up  a  false  issue,  evidence  must  be  received 
upon  it,  and  it  must  be  submitted  to  the  jury,  to  be  now 
questioned. —  Watson  v,  Brazeale,  7  Ala.  451;  Master  son  v. 


Digitized  by  CjOOQ IC 


80    dB8l 

jud 

80    OSS' 
06    6151 

[89  633 
llOS  489 
89  6S8 
108    466 

'  89    628 
lU5    «64, 

r»  628^ 
123641 


80    628 
140    337 


89    628 
141    380 


628  8UPBEME  OOUBT  [Nov.Tton, 

[Tanner  &  DeLaney  Engine  Go.  v.  Hall.] 

Oibson,  56  Ala.  56;  Mudge  v.  Treat,  57  Ala.  1;  Ex  parte 
Pearce,  80  Ala.  195. 

The  judgment  of  the  Circu^  Court  is  reversed,  and  the 
cause  remanded. 


Tanner  &  DeLaney  Engine  Co.  v.  Hall. 

Action  on  Promissory  Notes  given  for  Price  of  Machinery. 

1.  Predicate Jor  secondary  evidence  of  letters.'^A  wltnepg  who,  aa  agent 
for  plAJqtiff,  pfuiHnf^tPfi  rh^  tVpgnfTntioiiH  with  tha  dpff^nf^^"^  ah/inf  th<> 
matter  in  controversy f  and' who  ^eatjfiftfi,  '*Thai-a  uroa  nnrrftflprtn^^p^A 
between  defendant  ami  myself,  but  it  has  be^n  lost,  and  T  hif,Yf|  maAi^ 
ailiigen^t  search  for  it  io  the  proper  places."  mav  thflrpnpr^n  atato  tha 
gont<-nt8  or  Hub?jtance  of  the  correspondence. 

2~~Sf/fn/?n>i,i^  "---  -' " 

chase  at  sale  um 


i\f  title  hu  vendor  of  personally,  and  waiver  thereof:  nur- 
ider  attachment,  ana  re-saie  ai  prom. —  ine  rptft^^pr^QT 


the  le^al  title  by  the  vendor,  when  peraonal  property  is  aold  on  a  credit.  ^ 
is  intended  for  his  benefit  and  prv)tection^  and  may  be  waived  by  hiin; 
ftnH  \\\a  wttivpH  Uy  aiiin^r  c^wt  an  flttf^ychment  a^^ains^  tftfi  niirphaftAr. 
^SYJng  it  Ir^^'Q^  ^"  **^i?  p'T^p^'-l^yi  "^"d   hpro?nina  t^e  pnrrhaaer  at.the 

i»^)ft  nnHftrthftftttftPhinPnt.;    hnt^  if    hi^  afrPrwRrH^  rp-at>||>^  f.f^^    prnpi^rfy" 

i^|: a  profit,  t^ift  punhaser  can  not  cltim  the  benefit  oi  the  profit 
realized,  in  reduction  of  tiie  recovery  again?jt  turn  In  an  action  tor" 
original  purchase-money. 
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Appeal  from  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  Jesse  M.  Cakmichael. 

This  action  >«ras  brought  by  the  appellant,  a  corporation 
.  chartered  under  the  laws  of  Virginia,  against  Nathan  Hall, 
as  a  member  of  the  firm  of  Hall  &  Mobley;  was  founded  on 
several  promissory  notes  executed  in  the  name  of  said  part- 
nership, and  was  commenced,  as  the  former  report  of  the 
case  (86  Ala.  305-08)  shows,  on  the  22d  February,  1887. 
The  complaint  contained  several  counts  on  the  notes,  and 
also  the  common  counts.  The  defendant  pleaded  the  general 
issue,  payment,  accord  and  satisfaction,  nul  tiel  corporation, 
and  non  est  factum,  denying  that  he  had  signed  the  notes, 
or  had  authorized  any  other  person  to  sign  them  for  him ; 
and  issne  seems  to  have  been  joined  on  all  of  these  pleas. 
On  the  trial  it  appeared,  as  the  bill  of  exceptions  shows, 
that  the  notes  were  given  for  the  agreed  price  of  an  engine, 
boiler,  and  mill  machinery,  sold  by  plaintiflE  to  said  Hall  A 
Mobley,  which  was  operated  by  them  for  a  while  in  Florida, 
where  the  firm  was  doing  business.     The  negotiations  for 

Vol.  lxxxix. 
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the  sale  were  conducted,  on  the  part  of  the  plaintiff,  by  W. 
O.  Batler,  its  agent  and  business  manager,  whose  deposition 
was  taken  on  interrogatories,  his  answer  to  the  third  inter- 
rogatory being  in  these  words:  "There  was  correspondence 
between  Hall  and  myself,  but  it  has  been  lost.  I  have  made 
diligent  search  for  it  in  the  proper  places.  The  contents 
were  as  follows:  Mr.  Hall  said  in  his  letter  that  the  mort- 
gage was  given  to  secure  the  notes  given  by  Hall  &  Mobley ; 
that  he  would  pay  the  notes  himself  at  maturity ;  that  he 
had  taken  in  Mobley  as  a  partner,  who  was  the  business  man 
of  the  firm,  and  was  authorized  to  execute  the  notes."  On 
motion  of  defendant,  the  court  suppressed  this  answer  as 
evidence,  and  the  plaintiff  excepted. 

It  was  shown  that,  after  the  maturity  and  non-payment  of 
some  of  the  notes  for  the  purchase-money  of  the  mill  and 
machinery,  the  plaintiff  sued  out  an  attachment  against  Hall 
&  Moblay  in  Florida,  where  their  mill  was  situated,  and  had 
it  levied  on  said  engine,  mill  and  fixtures;  that  at  the  sale 
of  the  property  under  said  attachment  proceedings,  the 
plaintiff  became  the  purchaser  at  the  price  of  $475 ;  that  its 
market  value  was  at  the  time  about  $1,000,  and  that  it  was 
afterwards  sold  by  plaintiff  for  about  that  sum.  The  court 
admitted  the  evidence  as  to  the  market  value  of  the  property, 
against  the  objection  and  exception  of  the  plaintiff;  and 
charged  the  jury,  on  request  of  the  defendant,  ''that  if  the 
plaintiff  re-possessed  itself  of  the  property  for  which  the 
notes  were  given,  no  matter  in  what  manner,  the  defendant 
would  be  entitled  to  a  credit  for  its  market  value  at  that 
time."  The  plaintiff  excepted  to  this  charge  as  given,  and 
also  to  the  refusal  of  the  following  charge,  asked  in  writing: 
''If  said  property  was  sold  under  attachment  proceedings  in 
Florida,  and  brought  $475  at  that  sale,  the  defendant  is 
entitled  to  a  credit  for  that  sum  only." 

The  rulings  on  evidence,  the  charge  given,  and  the  refusal 
of  the  charge  asked,  are  assigned  as  error. 

M.  £.  MiLLiOAN,  for  appellant 

STONE,  C.  J.— We  think  the  Circuit  Court  erred  in  ex- 
cluding from  the  jury  that  part  of  the  witness  Butler^s  testi- 
mony, which  purports  to  give  the  contents  of  the  corres- 
pondence between  him  and  Hall.  The  plaintiff  proved 
enough — ^laid  a  sufficient  predicate — to  let  in  secondary 
evidence. — Foster  v.  State^  88  Ala.  182 ;  Bogan  v,  McCuichen, 
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48  Ala.  493;  Donegan  v.  Wade,  70  Ala.  501;  PensacolaR. 
R.fiq.y^JSeluaffer,  76  Ala.  |l33;4fG«in  v.  Brown,  75  Ala. 

The  notes  sued  on  were  given  as  purchase-money  for  an 
engine,  mill  and  fixtures,  which  were  delivered  to  the  pur- 
chasers. In  the  body  of  the  notes,  it  was  "agreed  that  the 
ownership  and  title  of  the  said  machinery  remains  in  said 
Tanner  &  DeLaney  Engine  Company  until  this  note  is  paid." 
Plaintiff  sued  out  an  attachment  against  Hall  &  Mobley,  the 
apparent  makers  of  the  notes,  and  had  it  levied  on  the 
engine,  mill  and  machinery,  as  the  property  of  Hall  &  Mob- 
ley.  This  was  in  the  State  of  Florida,  where  the  machinery 
was  situated.  Under  this  proceeding,  the  property  was  sold, 
and  the  plaintiff  became  the  purchaser  at  something  less 
than  five  hundred  dollars.  There  was  proof  tending  to  show 
that  the  engine  and  machinery  were  worth  more  than  they 
sold  for,  and  the  plaintiff  subsequently  sold  them  at  a  price 
considerably  above  the  sum  for  which  he  purchased  them  at 
the  attachment  sale.  The  main  question  of  contest  in  this 
case  is,  whether  the  makers  of  the  notes  are  entitled  to  a 
credit  for  the  increased  price  obtained  by  plaintiff,  in  the 
re-sale  of  the  engine,  mill  and  fixtures. 

The  retention  of  title  by  the  seller  is  a  clause  of  the  con- 
tract inserted  for  his  benefit.  It  is,  at  most,  a  form  of  secur- 
ity for  the  payment  of  the  purchase-money.  It  is  not  abso- 
lute ownership ;  for  payment  of  the  debt,  or  tender  withiQ  a 
reasonable  time,  kept  good,  would  devest  the  seller's  title. 
So  far  as  the  rights  of  the  purchasers  were  concerned,  they 
were  the  owners  of  the  property,  subject  only  to  the  right 
and  option  of  the  seller  to  assert  his  reserved  title,  and  the 
security  it  afforded.  He  alone  could  assert  this,  and  he  had 
the  equal  right  to  waive  it,  and  treat  his  claim  as  an  ordinary 
.  debt  of  the  purchasers.  And  in  the  exercise  of  this  option, 
he  was  entirely  independent  of  any  control  or  wish  the  pur- 
chasers could  assert  or  make  known. —  Woolridge  v.  Holmes^ 
78  Ala,  568,  and  authorities  collated;  Sumner  v.  Wood^ 
77  Ala.  139. 

The  attachment  in  Florida,  and  sale  tmder  it,  were  an 
election  to  treat  the  property  as  belonging  to  the  purchasers, 
and  not  to  assert  the  title  and  lien  reserved  in  the  seller. 
If  a  stranger  had  purchased  at  that  sale,  there  can  be  no 
question  that  he  would  have  acquired  a  good  title,  and  the 
Tanner  &  DeLaney  Engine  Company  would  have  been 
estopped  from  asserting  its  lien,  or  reserved  ownership. 

Vol.  lzzziz. 
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The  plaintiff  had  an  equal  right  to  purchase,  and  acquired 
an  equally  good  title  by  its  purchase.  The  defendant  was 
not  entitled  to  the  increase  of  price  realized  on  the  re-sale, 
any  more  than  he  would  have  been  required  to  suffer  the 
loss,  if  the  property  had  been  destroyed  subsequent  to  the 
sale,  or  could  not  have  been  re-sold  except  at  a  loss.  This 
rule,  however,  applies  only  to  personal  property,  the  title  to 
which  may  pass  without  writing.  A  different  rule  obtains 
when  title  to  real  estate  is  retained  as  security. — Powell  v. 
Williams,  14  Ala.  476. 

Several  charges  of  the  court  are  in  conflict  with  the  views 
expressed  above. 

Reversed  and  remanded.  ' 


Miller  v.  Swann  &  Billups. 

Bill  in  Equity  by  Purchaser  of  Railroad  Lands,  against 
Trustees,  to  obtain  Conveyance  of  Legal  Title. 

1.  Forfeiture  of  grants  for  breach  of  condition  subsequent. — No  one  but 
the  grantor,  his  heirs,  or  successors,  can  take  advantage  of  a  forfeiture 
by  breach  of  condition  subsequent ;  but  this  principle  can  not  be  invoked 
by  the  defendant  in  an  action  at  law,  seeking  m  equity  to  enjoin  its 
further  prosecution,  when  both  parties  claim  under  the  grantee,  and 
the  declaration  of  such  a  forfefture  would  only  show  that  the  plaintiff  at 
law  had  no  legal  title. 

2.  Orant  of  lands  by  Congress,  in  aid  of  railroads  in  Alabama;  title  of 
State,  and  of  trustees  under  Debt- Settlement  Act  of  Feb,  £Sd,  1876;  sale  by 
railroad  agent  without  authority;  acceptance  of  purchast-money  as  ratifica- 
tion.— Under  the  acts  of  Congress  granting  public  lands  in  Alabama  in 
aid  of  railroads  (U.  S.  Stat,  at  large,  vol.  11,  p.  17;  16  lb.  4*5),  the  legal 
title  to  the  lands  was  vested  in  the  State  as  trustee,  for  the  purposes 
mentioned,  and  might  b^  conveyed  by  it  to  several  railroad  companies, 
subject  to  the  restrictions  imposed  by  the  act  of  Congress;  but,  having 
conveyed  the  lands  subject  to  these  restrictions,  which  gave  a  condi- 
tional ri^ht  of  sale,  the  State  could  not  ratify  and  sanction  a  sale  made 
in  violation  of  those  conditions,  nor  has  it  done  so  in  regard  to  the  lands 
acquired  by  the  Alabama  &  Chattanooga  Railroad  Company,  some  of 
which  were  {afterwards  sold  by  the  agents  of  that  company  without 
authority ;  and  sub-purchasers  of  those  lands,  being  sued  *by  the  rail- 
road trustees,  can  not  enjoin  the  action  in  equity  on  the  ground  that  the 
purdiase-money  paid  was  used  in  completing  the  road. 

Appeal  from  the  Chancery  Court  of  JeflEerson. 
Heard  before  the  Hon.  Thomas  Cobbs. 
The  original  bill  in  this  case  was  filed  on  the  15th  July, 
1884,  by  D.  B.  Miller,  against  John   Swann  and  John  A. 
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BillupB,  trustees  in  a  conveyance  executed  te  them  in  the 
name  of  the  State  of  Alabama,  and  against  several  other 
persons,  tenants  in  possession  under  them;  and  sought  to 
divest  the  legal  title  te  a  tract  of  land  out  of  said  trustees, 
and  te  enjoin  an  action  at  law  which  they  had  instituted 
against  Ellis  Phelan,  to  whom  the  complainant  had  sold  and 
conveyed  with  reservations.  The  tract  of  land  was  a  part  of 
the  public  lands  granted  te  the  State  of  Alabama  by  the  act 
of  Congress  approved  June  3d,  1856,  in  aid  of  certein  rail- 
roads therein  described;  and  of  that  portion  of  said  lands 
which  were  afterwards  allotted  and  set  apart,  under  the  terms 
of  said  grant,  te  the  Alabama  &  Chattanooga  Railroad  Com- 
pany. Swann  and  Billups,  plaintiffs  in  the  action  at  law, 
claimed  the  land  under  the  deed  executed  te  them  by 
Governor  Houston,  in  the  name  of  the  State  of  Alabama,  on 
the  8th  February,  1887,  under  the  provisions  of  the  "Debt 
Settlement  Act"  of  February  23,  1876,  as  trustees  for  the 
creditors  of  said  corporation.  The  lands  had  been  sold,  in 
1870  and  1871,  by  one  D.  J.  Duffy,  acting  as  the  agent  of 
the  railroad  company,  to  Joab  Bagley ;  and  the  complainant 
derived  title,  through  mesne  conveyances,  from  said  Bagley. 
Part  of  the  purchase- money  was  paid  in  cash  by  Bagley,  and 
his  notes  given  for  the  residue,  according  te  the  terms  of 
the  contract.  At  the  time  each  of  these  contracte  was  made, 
Duffy  signed  a  written  instrument  under  seal,  which  stated 
that  he  had  made  the  sale  as  "commissioner  for  the  Alabama 
&  Chattanooga  Railroad  Company,  for  the  sale  of  lands 
granted  to  said  company  by  act  of  Congress,"  and  further 
declared,  "This  is,  therefore,  te  entitle  the  said  Joab  Bagley 
te  receive  a  deed  from  the  said  railroad  company,  by  its 
president,  secretary,  or  other  duly  authorized  agent,  for  the 
above  described  tract  of  land,  when  the  full  amount  of  the 
purchase-money,  with  interest,  is  paid!"  Bagley  died  in 
1875,  having  paid  the  balance  of  purchase-money  due,  as 
the  bill  alleged  on  information  and  belief;  and  the  com- 
plainant offered  in  his  bill  te  pay  any  balance  that  might  re- 
main unpaid. 

The  chancellor  overruled  a  demurrer  to  the  bill,  and,  on 
the  first  hearing,  on  pleadings  and  proof,  rendered  a  decree 
for  the  complainant;  but  his  decree  was  reversed  by  this 
court  on  appeal,  and  the  cause  was  remanded,  as  shown  by 
the  former  report  of  the  case,  where  the  facts  are  stated  at 
length.— 82  Ala.  530-40. 

After  the  reversal  and  remandmeut,  the  bill  was  amended, 
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by  leave  of  the  court,  by  adding  these  averments:  (1.) 
That  at  the  time  the  contracts  of  sale  were  made  by  Duffy 
to  Bagley,  the  said  railroad  corporation  had  completed  its 
road  from  its  eastern  terminus  in  Tennessee,  in  the  direction 
of  Tuskaloosa,  Alabama,  to  a  point  beyond  said  lands  in 
Jefferson  county,  and  was  running  its  trains,  carrying  freight 
and  passengers  over  that  portion  of  its  road ;  that  the  entire 
ro^d  was  finished  on  the  17th  May,  1871 ;  that  said  contracts 
of  sale  by  Duffy  to  Bagley  "were  made  in  accordance  with 
said  act  of  Congress,  and  the  requirements  of  said  act  had 
been  complied  with  in  all  essential  parts,  in  such  manner  as 
to  authorize  said  contracts" ;  or,  '*if  there  was  not  a  strict 
compliance  with  the  letter  of  said  statute,"  said  contracts 
were  made  ' 'according  to  the  true  intent  and  spirit  of  said 
statute,  and  have  been  fully  ratified  and  confirmed  by  the 
railroad  company  since  the  17th  May,  1871,  and  by  the  State 
of  Alabama,  and  by  said  Swann  and  Billups,  and  no  action 
has  been  taken  by  the  United  States  Government,  through 
any  of  its  departments,  to  declare  a  forfeiture  on  account  of 
any  irregularity  in  said  sales  to  Bagley,  or  for  any  other 
cause."  (2.)  That  payments  were  made  by  Bagley  on  his 
notes,  but  how  much  complainant  does  not  know;  that 
Duffy  claimed,  in  a  letter  written  in  February,  1878,  that  a 
balance  of  $105  was  then  due;  and  that  Bagley's  notes  were 
filed  after  his  death,  by  said  Swann  and  Billups,  as  claims 
against  his  estate. 

On  the  second  hearing,  on  pleadings  and  proof,  the  chan- 
cellor dismissed  the  bill,  holding  that  the  amendments,  and 
the  additional  testimony  in  support  thereof,  did  not  take  the 
case  out  of  the  influence  of  the  former  decision  of  this  court; 
and  this  decree  is  here  assigned  as  error. 

Watts  &  Son,  John  Phelan,  and  Arrington  A  Graham, 
for  appellant. 

Samuel  F.  Rice,  contra.     (No  briefs  on  file.) 

SOMERVILLE,  J. — This  case  has  once  before  been  de- 
cided by  this  court,  at  a  former  term.  The  facts  of  the  case 
remain  essentially  unchanged.  The  chancellor  now  decides, 
that  there  is  nothing  in  the  amended  bill,  or  in  the  additional 
testimony,  which  takes  the  case  out  of  the  operation  of  the 
former  decision,  as  it  appears  reported  under  the  title  of 
Swann  db  Billups  v.  Miller,  82  Ala.  Rep.  530. 
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The  decree  might  well  be  affirmed  upon  the  authority  of 
that  case.  The  printed  argument  filed  in  the  case,  by  the 
able  counsel  of  the  appellant,  and  his  oral  argument  at  the 
bar,  are  but  reproductions  of  the  one  filed  on  his  application 
for  a  re-hearing  on  the  former  appeal.  This  argument  was 
then  considered  by  us,  and  we  saw  nothing  in  it  which,  in 
our  judgment,  required  us  to  modify  or  recant  the  opinion 
then  announced. 

In  view  of  the  importance  of  the  question  raised,  and  the 
magnitude  of  the  interests  involved,  however,  we  haye  held 
the  cause  up  for  further  examination,  in  the  light  of  one  or 
more  recent  decisions  of  the  Supreme  Court  of  the  United 
States,  which  are  asserted  to  bear  on  the  subject  in  dispute. 

The  contest  of  title  is  between  Swann  and  Billups,  on  the 
one  hand,  who  derive  their  interest  in  the  land  from  the 
State,  and  Miller,  on  the  other,  who  claims  through  one  Bag- 
ley,  under  the  Alabama  and  Chattanooga  Railroad  Company. 
The  common  source  of  title  is  admitted  to  be  the  State,  the 
lands  in  controversy  being  a  portion  of  those  granted  to  the 
State  of  Alabama  by  the  act  of  Congress  approved  June 
3d,  1856  (11  U.  S.  Stat  at  large,  pp.  17-18),  to  aid  in  the 
construction  of  certain  railroads  in  this  State.  This  grant 
was  renewed  and  extended  by  another  act  of  Congress,  ap- 
proved April  10,  1869  (16  U.  S.  Stat,  at  large,  pp.  45-46.) 

Much  time  and  space  may  be  saved  by  disposing  of  some 
points  urged  in  the  argument  of  appellant^s  counsel,  as  to 
which  there  can  be  no  room  for  reasonable  controversy. 

So  far  as  the  question  of  forfeiture  is  concerned,  it  may 
be  admitted  that,  if  the  railroad  company  had  the  authority 
to  sell  the  lands,  and  did  so  prior  to  the  legally  authorized 
time,  the  condition  violated  would  be  a  condition  subsequent, 
and  no  one  could  take  advantage  of  the  violation  of  a  condi- 
tion subsequent,  except  the  United  States  Government  The 
rule  is  unquestionable,  that  no  one  but  the  grantor,  or  his 
heirs,  or  successors,  can  set  up  a  failure  to  perform  a  condi- 
tion subsequent 

The  question  of  forfeiture  does  not,  however,  enter  the 
case,  as  we  view  it;  If  there  had  been  a  forfeiture  for  vio- 
lation of  a  condition  subsequent,  and  the  Government  had 
claimed  the  benefit  of  it,  the  title  of  Swanh  &  Billups,  as 
trustees,  as  well  as  that  of  the  State  under  which  they 
claim,  would  also  be  divested.  The  plainti£Es  in  ejectment 
would  have  no  title,  and  this  fact  would,  of  itself,  defeat 
their  action,  unless  the  defendants  were  estopped  to  deny  the 
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fact  by  reason  of  claiming  through  the  Alabama  &  Chatta- 
nooga Bailroad  Company,  which  corporation  held  under  the 
State  by  grant,  and  solemnly  admitted  its  title  by  so  holding, 
and  executing  a  mortgage  back  to  the  State  on  these  lands 
to  secure  certain  bonds  loaned  by  the  State  to  expedite  the 
construction  of  the  road.— Acts  1869-1870,  pp.  89-92.  The 
basis  of  the  defense  to  the  bill,  which  seeks  to  enjoin  the 
ejectment  suit,  is,  that  the  title  of  the  plaintiffs  in  ejectment 
is  good,  and,  therefore,  there  necessarily  could  have  been 
no  forfeiture.  The  only  issue  is,  whether  such  title  has 
been  divested  by  a  lawful  and  authorized  sale  by  the  rail- 
road company,  under  the  power  conferred  by  the  State,  and 
under  the  acts  of  Congress  in  question. 

It  has  often  been  held,  in  the  numerous  cases  of  this  class, 
which  have  come'before  this  court  for  consideration,  as  fol- 
lows: (1.)  That  the  title  to  these  lands  was  vested  by  Con- 
gress in  the  State  as  trustee  for  the  purposes  mentioned. 
(2. )  That  the  State  had  the  right  to  transfer  the  lands  to 
the  railroad  company,  subject  to  the  restrictions  imposed  by 
the  acts  of  Congress,  which  made  the  grant;  and  that  the 
transfer  was  subject  to  these  restrictions  on  the  grantee's 
power  of  disposition.  (3.)  That  the  legal  title  to  the  lands 
was  to  remain  in  the  State  until  the  road  was  completed, 
which  event  occurred  on  May  17th,  1871,  the  State  never 
having  conveyed  the  legal  title,  up  to  this  time,  unless  to 
Swann  &  Billups,  as  trustees  for  the  creditors.  (4.)  That 
the  State  had  no  authority  to  sanction  any  sale  of  these 
lands,  except  such  as  might  be  made  in  substantial  compli- 
ance with  the  terms  imposed  by  Congress,  and  that  it  has 
made  no  attempt  to  do  so. 

These  propositions  are  fully  supported  by  the  decisions 
of  this  court,  and  by  those  of  the  United  States  Supreme 
Court — Swann  v.  Lindsey,  70  Ala.  507 ;  Swann  v.  Larmore, 
lb.  555;  s.  c,  116  U.  S.  198;  Standifer  v.  Swann,  78  Ala. 
88;  Ware  v.  Swann,  79  Ala.  331;  Swann  v.  Miller,  82  Ala. 
530;  Swann  v,  Gaston,  87  Ala.  569. 

The  interest  in  the  lands  claimed  by  the'^^railroad  company 
was  derived  from  the  State,  through  the  joint  resolution  of 
the  General  Assembly,  approved  January  30th,  1858,  grant- 
ing them  to  certain  railroads,  under  which  corporations  the 
Alabama  &  Chattenooga  road  claims  by  privity  of  title. 
Acts  1857-58,  p.  430;  Swann  v.  Lindsey,  70  Ala.  507. 

The  railroad  company,  on  March  2d,  1870^  mortgaged 
these  lands  back  te  the  State,  under  the  authority  conferred 
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by  the  act  of  the  General  Assembly,  approved  February 
11th,  1870.— Acts  1869-70,  pp.  89-92.  .  The  sales  to  Bagley 
were  made  after  the  execution  of  this  mortgage,  and  Miller 
claims  no  better  title  than  Bagley  acquired. 

Unless  the  lien  of  the  mortgage  was  released,  it  is  mani- 
fest that  the  title  acquired  under  it  would  be  superior  to  that 
acquired  from  the  mortgagor — or,  in  other  words,  that  Swann 
&  Billups' title  would  be  superior  to  Miller's. —  Wilson  v. 
Boyce,  92  U.  S.  320. 

A  mortgagor  ordinarily  has  no  power  to  sell  the  mort- 
gaged property,  free  of  the  incumbrance  created  by  the 
mortgage.  He  may  do  so,  however,  if  allowed  by  the  con- 
tract of  the  parties,  the  rights  of  no  creditors  intervening. 
Or  he  may  be  permitted  to  do  so  by  express  legislative  author- 
ity.    Such  authority  is  claimed  in  this  case. 

The  act  of  February  11th,  1870,  expressly  permits  a 
"reservation"  to  be  made  by  the  railroad  company,  in  the 
mortgage  to  be  executed  to  the  State,  providing  thai  ''the 
said  Alabama  &  Chattanooga  Railroad  Company  shall  have 
the  privilege  and  right  of  selling  said  lands,  or  any  part 
thereof,  in  accordance  with  the  act  of  Congress  granting  the 
same."— Acts  1869-70,  pp.  89-90,  sec.  1.  This  reservation 
was  incorporated  in  the  moiiigage,  and  its  construction,  as 
applied  to  the  facts  of  the  case,  is  the  controlling  question 
for  us  to  decide.  The  power  retained  by  the  mortgagor  was 
not  unlimited  power  to  sell.  It  was  a  power  to  sell  only  in 
accordance  with  the  terms  and  conditions  of  the  act  of  Con- 
gress making  the  grant — which,  we  have  said  in  a  former 
decision,  was  ''a  law  as  well  as  a  grant"  If  these  terms 
and  conditions  were  followed,  then  the  lien  of  the  mortgage 
was  by  agreement  to  be  released.  If  they  were  not  followed, 
as  to  the  mode  or  time  prescribed,  or  otherwise,  then  the 
contract  of  the  parties  is,  that  the  lien  of  the  mortgage  was 
to  remain  unaffected.  Compliance  with  the  essential  require- 
ments of  the  act  of  Congress  became  thus  a  condition  pre- 
cedent to  the  divestiture  of  title  out  of  the  State  as  mort- 
gagee. This,  we  l^peat,  was  the  express  contract  between  the 
parties.  It  is  sufficiently  shown  in  the  former  opinion  in 
this  case,  that  the  attempt  to  sell  to  Bagley  was  in  direct 
violation  of  the  terms  of  the  law  of  Congress,  and,  therefore, 
necessarily  also  in  violation  of  the  agreement  of  the  parties 
to  the  mortgage,  which  was  based  on  that  law. — Swann  v. 
Miller^  82  Ala.  530.  The  lien  of  the  mortgage,  for  this 
reason,  remained  tmdischarged.     This  we  understand  to  be 
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the  nataral  and  just  construction  of  the  mortgage  agreement, 
and  of  the  act  of  the  Alabama  General  Assembly,  approved 
February,  1870,  above  cited.  The  case  of  St  Louis  Iron 
Mountain  <Sb  Railway  Co.  v.  McOee,  115  U.  S.  469,  is  not, 
in  our  opinion,  in  conflict  with  the  conclusion  reached  in 
this  case.  The  question  there  discussed  involved  the  con- 
struction of  no  mortgage,  or  other  contract  between  the 
State  and  the  railroad  to  which  the  grant  was  made,  analo- 
gous to  the  one  here  construed,  which  governs  the  relative 
rights  of  the  contracting  parties. 

The  act  of  Congress  conferring  title  to  these  lands,  more- 
over, was  not  a  mere  grant.  As  said  on  the  former  appeal 
in  this  case,  *'It  was  a  law  as  well  as  a  grant." — Swann  v. 
Miller,  82  Ala.  540.  Its  policy  was  to  prohibit  either  the 
State,  or  its  grantees,  from  selling  any  of  these  lands,  except 
in  the  mode,  and  at  the  time  authorized.  Its  prohibition 
was  against  such  sales.  An  express  act  of  the  General 
Assembly,  attempting  to  legalize  these  sales,  would  have 
been  void  for  repugnancy  to  the  letter  and  policy  of  the  law. 
An  agreement  between  the  State  and  the  railroad  company, 
having  in  view  such  a  violation  of  the  Congressional  statute, 
would  have  been  equally  void.  Can  the  actual  doing  of  the 
illegal  thing  be  less  invalid  than  the  agreement  to  do  it,  or 
than  a  law  which  is  void  because  it  purports  to  authorize  it 
to  be  done?  In  PettU  v.  Peitit,  32  Ala.  288,  this  court 
properly  held,  that  a  lease  of  lands  belonging  to  an  Indian 
reservation,  under  a  treaty  with  the  Chickasaw  nation,  was 
illegal  and  void,  because  in  violation  of  the  provisions  and 
policy  of  the  treaty  of  1832.  And  it  was  further  held  that 
it  "was  incapable  of  confirmation,  because  it  falls  within  the 
influence  of  the  general  rule,  that  a  contract  which  is  void, 
either  by  a  positive  law,  or  upon  principles  of  public  policy, 
is  deemed  incapable  of  confirmation."  We  have  once  before 
so  declared  the  law  of  this  case,  and  we  adhere  to  the  con- 
clusion reached. — Swann  v.  Miller,  82  Ala.  530,  540;  Bishop 
on  Contr.,  §§  542,  614,  620,  846;  2  Pom.  Eq.  Jur., 
§964. 

There  is  another  view  of  this  question  of  ratification.  No 
one  could  ratify  the  sale  in  question  except  the  State,  so  as 
to  discharge  the  lien  of  its  mortgage.  This  could  be  done 
only  by  legislative  authority. — Van  Dyke  v.  State,  24  Ala. 
81.  The  laws  enacted  on  this  subject  protect  only  the  titles 
of  bona  fide  purchasers,  and  Bagley  was  not  of  this^  class. 
8v)ann  v.   Miller,  82  Ala.  530,  540.     The  receipt  of  the 
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purchase-mopey  for  the  lands,  by  the  officers  of  the  railroad 
company,  was  no  estoppel  to  preclude  the  rights  of  the 
State. 

One  suggestion  more.  It  is  argued,  that,  inasmuch  as 
the  railroad  was  fully  completed,  the  purposes  of  the  act  of 
Congress  have  been  carried  out,  and  this  confers  a  strong 
equity  on  the  purchaser  of  the  land,  which  was  a  part  of  the 
fund  intended  for  this  trust.  It  may  be  answered,  that  the 
equity  of  the  State  is  the  stronger,  in  view  of  the  fact  that 
the  road  was  constructed  with  her  bonds  advanced  to  the 
company,  for  the  security  of  which  the  very  mortgage  in 
controversy  was  given. 

The  decree  of  the  chancellor  is  accordingly  affirmed. 


Ernst  Brothers  v.  Hoi  lis. 

Action  against  Husband  and  Wife^  for  Family  Sujyplies. 

1.  Joint  action  against  husband  and  wife;  judgment  for  wife  on  de- 
murrer, and  against  husband  on  verdict, — In  a  joint  action  against  hus- 
band and  wife,  seeking  to  subject  the  wife's  statutory  property  to  the 
pavment  of  a  debt  for  necessary  family  supplies  sold  ana  delivered, 
judgment  on  demurrer  being  rendered  for  the  wife,  the  plaintiff  doen 
not  waive  or  forfeit  his  right  to  revise  this  judgment  on  appeal  by 
taking  judgment  against  the  husband. 

2.  Actions  against  separate  estate  of  married  women;  stattUe  not 
retroactive. — The  statute  now  of  force,  defining  the  rights  and  liabilities 
of  husband  and  wife  (Code,  JJ  2341-56;,  while  establishing  an  entirely 
new  svstem,  does  not  retroact  upon  suits  panding  at  the  date  of  its  ap- 
proval, February  28th,  1887,  to  enforce  statutory  liabilities  created 
before  that  time,  nor  upon  causes  of  action  then  existing,  on  which  no 
action  had  been  instituted ;  the  former  remedies  in  such  cases  being 
expressly  preserved  by  the  general  statute  (Code,  §  10),  as  well  as  by 
the  constitutional  provision  against  laws  destroying  or  impairing  the 
remedy  for  the  enforcement  of  contracts. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  Wm.  E.  Clakke. 

This  action  was  brought  by  Ernst  Brothers,  suing  as 
partners,  against  John  L.  Hollis  and  his  wife,  Mrs.  Elizabeth 
G.  Hollis;  and  was  commenced  on  the  20th  August,  1887. 
The  complaint  contained  two  counts,  each  claiming  $365  for 
goods  sold  and  delivered  by  plaintiffs  to  defendants  during 
the  year  1885,  and  each  seeking  to  subject  the  statutory- 
property  owned  by  Mrs.  Hollis,  on  the  ground  that  the 
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goods  sold  were  articles  of  necessary  family  support.  After 
the  reversal  of  the  case  on  the  former  appeal  (86  Ala.  511), 
Mrs.  Hollis  withdrew  her  pleas,  by  leave  of  the  court,  and 
demurred  to  the  complaint;  and  the  court  sustained  her  de- 
murrer, while  judgment  on  verdict  was  rendered  against  her 
husband.  The  appeal  is  sued  out  by  the  plaintifiFs,  and  the 
judgment  on  the  demurrer  is  the  only  matter  assigned  as 
error.  The  appellees  submitted  a  motion  to  dismiss  the 
appeal. 

Tayloe  &  Johnston,  for  appellants,  cited  Jordan  <Sb  Sons 
V.  Smith,  83  Ala.  299;  Edwards  v.  Williamson,  70  Ala. 
145;  State  v.  McBride,  76  Ala.  52;  HaH  v.  Ross,  64  Ala. 
96;  GHbson  v.  Marquis,  29  Ala.  668;  Hall  v.  Cannte, 
22  Ala.  650. 

Geo.  W.  Taylor,  contra. — (1.)  The  right  of  appeal  was 
waived  by  taking  judgment  against  the  husband. — Duncan 
V.  Hargrove,  22  Ala.  150-61;  13  Amer.  Dec.  546,  note; 
5  Amer.  8t.  Eep.  466.  (2.)  Taking  judgment  against 
John  L.  Hollis,  while  appealing  from  the  judgment  in  favor 
of  Mrs.  Hollis,  is  splitting  up  a  single  cause  of  action,  which 
is  not  allowable.— 22  Ala.  161.  (3.)  The  liability  of  the 
wife's  statutory  estate,  for  necessary  articles  of  family  sup- 
ply, is  solely  the  creature  of  the  statute,  and  not  matter  of 
contract;  the  consent  of  the  wife  is  not  an  element  of  the 
liability,  which  arises  by  operation  of  law,  even  against  her 
consent. — G^Connm*  v.  Chamberlain,  59  Ala.  431:  3  Brick. 
Digest,  554-6,  §§  176,  201;  Edwards  v.  Williamson,  70  Ala. 
145;  Jones  on  Liens,  §  709. 

CLOPTON,  J. — The  complaint  in  this  action,  which  was 
brought  by  appellants  against  appellees,  contains  common 
counts,  with  special  allegations  that  defendants  are  husband 
and  wife ;  that  the  goods  sold  were  articles  of  comfort  and  sup- 
port of  the  household,  suitable  to  the  degree  and  condition 
in  life  of  the  family,  for  which  the  husband  would  be 
responsible  at  common  law;  and  that  the  wife  was  possessed 
of  a  statutory  separate  estate,  consisting  of  certain  real 
estate  particularly  described  in  the  complaint.  Mrs.  Hollis 
interposed  a  demurrer,  on  the  ground  that  the  act  of  Feb- 
ruary 28, 1887,  defining  the  rights  and  liabilities  of  husband 
and  wife,  repealed  sections  2711  and  2712  of  Code,  1876, 
which  provided  the  mode  by  which  the  liability  of  the  wife's 
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separate  estate  for  articles  of  comfort  and  sapport  of  the 
household  may  be  enforced.  The  demurrer  having  been 
sustained  by  the  court,  and  plaintiffs  declining  to  plead 
over  as  to  Mrs.  Hollis,  a  final  judgment  was  rendered  dis- 
charging her,  and  judgment  against  her  husband  on  verdict 
Appellees  insist,  that  plaintiffs  waived  their  right  to  appeal, 
by  taking  judgment  against  the  co-defendant. 

The  statute  authorized  a  joint  action  against  the  husband 
and  wife.  After  the  demurrer  of  Mrs.  Hollis  was  sustained, 
it  was  plaintiffs'  right  to  proceed  to  a  personal  judgment 
against  her  husband.  Had  they  suffered  a  non-suit,  the 
rulings  upon  the  pleadings  could  not  have  been  revised. 
Code,  §3757;  Palmer  v.  Bice,  28  Ala.  430.  This  is  not 
splitting  up  a  cause  of  action;  different  judgments  are  ren- 
dered. If  the  husband  does  not  defend,  judgment  by  default 
may  be  taken  against  him,  and  then  proceed  to  try  the 
liability  of  the  wife's  separate  estate,  when  the  issues  are 
different,  and  different  proof  required.  Can  it  be  said,  that 
in  such  a  case  the  plaintiff  waived  his  right  to  appeal  from 
a  judgment  against  him  in  favor  of  the  wife,  because  he  had 
taken  a  judgment  by  default  against  the  husband?  The 
motion  to  dismiss  the  appeal  must  be  denied. 

The  act  of  February  28,  1887,  expressly  repealed  sections 
2711  and  2712  of  Code,  1876,  not  only  abrogating  the 
liability,  but  destroying  the  remedy  for  the  enforcement  of 
liabilities  previously  created.  The  material  queetion  arises 
on  the  effect  of  the  repealing  statute.  We  think  this  case 
falls  within  the  principle  declared  and  settled  in  Jordan  & 
Sons  V,  Smith,  83  Ala.  299,  where  it  was  decided  that  the 
repealing  statute  does  not  retroact  upon  suits  pending  at  the 
date  of  its  approval,  to  enforce  statutory  liabilities  created 
before  that  time;  the  former  remedies  being  reserved  by  the 
constitutional  provision  against  laws  destroying  or  impair- 
ing the  remedy  for  the  enforcement  of  contracts.  It  is  said, 
there  is  this  difference  in  the  cases:  in  that,  the  suit  was 
pending  when  the  statute  was  passed,  and  in  the  present 
case,  it  was  not  commenced.  We  do  not  regard  this  differ- 
ence as  materially  affecting  the  question.  The  constitutional 
prohibition  makes  no  exception  as  to  remedies  not  in  pro- 
cess. It  declares:  ''There  can  be  no  law  of  this  State 
impairing  the  obligation  of  contracts  by  destroying  or  im- 
pairing the  remedy  for  their  enforcement." 

It  is  contended,  however,  that  the  liability  of  the  wife's 
separate  estate  does  not  arise  from  any  contract  of  the  wife, 
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but  is  created  and  fixed  by  statute;  and  hence  the  remedy  for 
its  enforcement  does  not  come  within  the  protection  of  the 
Constitution.  We  have  heretofore  declared,  that  the  lia- 
bility is  defined  and  fixed  by  the  statute,  and  is  not  created 
by  the  contract  of  the  wife.  It  rested  on  the  contract  of  the 
husband,  express  or  implied,  to  which  it  attached  by 
operation  of  law — a  security  which  the  creditor  had  over  and 
above  the  responsibility  of  the  husband,  when  the  goods 
were  sold.  The  statute,  which  declared  that  the  separate 
estate  of  the  wife  shall  be  liable  ^*for  all  contracts  for  articles 
of  comfort  and  support  of  the  household,"  made  it  a  part  of 
the  obligation,  consisting  of  the  husband's  personal  responsi- 
bility and  the  liability  of  the  wife's  separate  estate.  The 
remedy  provided  for  its  enforcement  was  virtually  and  in 
effect  a  remedy  for  the  enforcement  of  a  contract — Haw-- 
thome  V.  Calefj  2  Wall.  10.  The  repealing  statute  does  not 
affect  plaintiffs'  rights,  or  the  remedy  for  tiieir  enforcement 
Beversed  and  remanded. 


Allen  V.  Intendant  and  Gonncllmen  of 
LaFayette. 

Bill  in  Equity   by  CitizenSy    Tax-PayerSy  for  Injunction 

against  CorpcH'ate  AtithoritieSf  restraining  Payment  of 

Invalid  Warrants. 

1.  Injunction  at  suit  of  property-owners  and  taa-payers,  against  munic- 
ipal authorities,  restraining  payment  of  invalid  warrants. — Property-own- 
ers and  tax-payers,  residents  of  a  municipality,  may  maintain  a  bill  in 
equity  against  the  corporate  authorities,  to  enjoin  the  payment  of  war- 
rants issaed  without  aathority  of  law ;  but,  if  it  appears  that,  although 
the  warrants  are  void,  the  holder  has  a  valid  claim  against  the  corpora- 
tion for  the  money  advanced  on  them,  the  injunction  will  not  be  retained. 

2.  Municipal  corporation;  power  to  purchase  property  for  school-house. 
When  the  charter  of  a  municipal  corporation  confers  on  it  power  to  pur- 
chase and  hold  property,  real  and  personal,  not  exceeding  a  specified 
value,  and  to  maintain  public  schools  within  its  boundaries  (as  is  con- 
ferred on  the  town  of  LaFayette  in  Chambers  county),  it  is  authorized 
to  purchase  and  hold  property  for  use  as  a  school-house,  but  not  exceed- 
ing in  value,  with  the  other  property  owned,  the  maximum  amount 
specified. 

3.  Same;  power  to  incur  debt.s — The  power  of  taxation  is  conferred  on 
municipal  corporations  to  enable  them  to  provide  means  with  which  to 
meet  and  defray  their  current  expenses,  and  it  is  to  be  assumed  that, 
ordinary,  the  means  so  provided  will  be  adequate  for  that  purpose ; 
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jret,  in  recognition  of  a  practical  neceBsity,  by  cufitom  long  establiahed, 
if  not  express  law,  they  are  allowed  to  create  debts,  in  the  accomplish- 
ment of  an  object  clearly  within  their  powers,  and  thas  anticipate  cor- 
porate revenues,  when  the  funds  in  hand  are  not  sufficient,  and,  as 
evidence  of  such  debts  or  liabilities,  to  issue  warrants  on  their  treasurer, 
or  other  disbursing  officer,  in  favor  of  the  creditors. 

4.  Same;  power  to  borrow  money. — The  power  to  borrow  money  is  not 
incident  to  municipal  corporations,  but  must  be  expressly  granted,  or 
must  arise  by  implication  from  the  imposition  of  duties  which  can  not 
be  performed  without  borrowing  money ;  and  though  the  corporation 
may  create  a  valid  debt,  and  issue  a  warrant  to  the  creditor  as  evidence 
thereof,  which  he  may  transfer  to  any  person  who  will  advance  the 
money  on  it,  a  direct  loan, of  money  to  the  corporation,  taking  its  war- 
rant for  the  amount,  is  governed  by  a  different  principle. 

5.  Same]  liability  for  money  had  and  received. — Wnen  money  is  bor- 
rowed by  a  municipal  corporation,  without  authority  of  law,  but  for  a 
legitimate  purpose,  and  is  used  and  applied  for  that  purpose;  although 
the  warrant  issued  to  the  lender  may  be  ultra  vires  and  void,  the  cor- 
poration is  liable,  on  principles  of  e(}uitv  and  justice,  as  on  an  implied 
assumpsit  for  money  had  and  received;  but  this  principle  does  not 
apply  where  there  is  an  express  prohibition  of  the  power  to  borrow 
money. 

Appeal  from  the  Ohancerj  Conrt  of  Chambers. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  21st  December,  1889, 
by  David  G.  Allen  and  others,  citizens,  tax-payers,  and 
property-owners  in  the  town  of  LaFayette  in  said  county, 
against  the  corporate  authorities  of  the  town  and  Mrs.  S.  A. 
Frederick;  and  sought  to  enjoin  and  restrain  said  corporate 
authorities  from  paying  two  warrants  which  they  had  drawn, 
in  favor  of  Mrs.  Frederick,  and  which  were  given  for  money 
borrowed  from  her  by  them.  The  chancellor  refused  to  dis- 
miss the  bill  for  want  of  equity,  but  dissolved  the  injunction 
on  motion ;  and  the  complainants  assign  this  dissolution  as 
error. 

N.  D.  Denson,  and  Tompkins  &  Troy,  for  appellant,  cited 
Dillon's  Municipal  Corporations,  vol.  1,  p.  VIS;  Wharf  Cfo. 
V.  Wetumpka,  63  Ala.  611 ;  Minium  v.  Larue,  23  How.  485 ; 
Hodges  v.  Buffalo,  2  Denio,  110;  Mayor  v.  Ray,  19  WalL 
468;  Police  Jury  v.  Britton,  15  Wall.  566;  Railroad  Co.  v. 
Dunn,  51  Ala.  128 ;  Simpson  v.  Lauderdale  County,  56  Ala. 
64;  Cause  V.  Clarksville,  5  Dill.  C.  C.  165;  Hackettstoum  v. 
Swackhamer,  8  Vroom,  37  N.  J.  191 ;  Ketchum  v.  Buffalo, 
14  N.  T.  356;  Concord  v.  Robinson,  121  U.  S.  165;  Clark  v. 
Des  Moines,  87  Amer.  Dec.  423;  3  Tenn.  Ch.  52;2  Johna 
Ch.  202;  3  Md.  Ch.  892;  Savings  Bank  v.  Nashville,  8  Tenn. 
Ch.  338;  Rembert  v.  Brown,  17  Ala.  667;  Satterfield  v. 
John,  53  Ala.  127;  Hill.  Injunctions,  95  §  11. 
Vol.  lzzzix. 
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Samford  &  Chilton,  contra,  cited  80  .Amer  Dec.  198; 
Douglas  v.  Virginia  City,  5  Nev.  147 :  Bank  v.  Danville, 
60  Ind.  504;  19  Iowa,  21;  48  111.  424;  8  B.  I.  199;  84  Penn. 
498;  Eureka  Co.  v,  Edwards,  71  Ala.  256;  Nunnlv.  Norris, 
58  Ala.  202;  Bland  v.  Bowie,  58  Ala.  152;  Wright  v.  Ware, 
50  Ala.  549;  7  Ohio  St.  109;  1  Pom.  Equity,  §S  105,  885; 
Dill.  Mun.  Corp.  §  127,  note;  1  Story's  Equity,  §  64  e. 

MoCLELLAN,  J. — The  Intendant  and  Councilmen  of  the 
town  of  LaFayette,  on  or  soon  after  March  18,  1889,  pur- 
chased from  one  Schuessler  a  brick  college  building  and 
grounds,  situate  in  LaFayette,  and  took  a  quit-claim  deed  to 
the  property  to  themselves,  the  said  intendant  and  council- 
men.  Only  a  small  part  of  the  purchase-money  was  paid 
out  of  the  funds  of  the  town,  and  the  balance,  about  $1,800, 
was  borrowed  from  Mrs.  S.  A.  Frederick  by  the  town  author- 
ities, and  paid  to  Schuessler.  For  the  repayment  of  this 
loan,  warrants  were  regularly  drawn  against  the  treasury  of 
the  town,  for  the  sums  of  $659.40,  payable  January  1,  1890, 
and  $667,72,  payable  March  1,  1890,  respectively,  and  de- 
livered to  Mrs.  Frederick.  The  present  bill  is  exhibited  by 
resident  property-owners  and  tax-payers  of  the  town  of  La- 
Fayette, and  seeks  to  enjoin  the  payment  of  said  warrants, 
on  the  grounds  (1)  that  the  municipality  of  LaFayette  was 
without  authority  to  purchase  the  school-house  or  college 
building,  and  that  the  money  was  loaned  by  Mrs.  Frederick 
with  full  knowledge  that  it  was  to  be  used  in  that  behalf, 
and  warrants  taken  by  her  with  full  knowledge  that  it  had 
been  so  applied;  and  (2)  that  the  intendant  and  councilmen 
of  the  town  of  LaFayette  had  no  power  under  its  charter  to 
borrow  money  for  any  purpose. 

1.  ^Assuming  that  the  theory  of  the  bill,  as  to  the  powers  of 
the  municipality,  and  as  to  the  character  of  the  transaction 
between  the  intendant  and  councilmen  on  the  one  hand,  and 
Mrs.  Frederick  on  the  other,  is  sound,  the  right  of  these 
complainants  to  maintain  the  suit  is,  as  a  general  proposition, 
fully  supported  by  the  authorities,  and  not  seriously  contro- 
verted by  the  appellees. — 2  High  on  Inj.  §§  1287  et  seq. ; 
2  Dill.  Mun.  Corp.  §§  914  et  seq. ;  1  Pom.  Eq.  Jur.  §§  258, 
260,  270,  278;  10  Amer.  &  Eng.  Encyc.  of  Law,  968. 

2,  The  first  ground  upon  which  the  prayer  for  relief  is 
based  is,  in  our  opinion,  untenable.  The  charter  of  LaFay- 
ette empowers  the  municipal  authorities  to  purchase  and 
hold,  or  dispose  of,  for  the  benefit  of  the  town,  real,  per- 
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sonal  and  mixed  property,  to  the  value  of  fifteen  thousand 
dollars.  Power  is  also  conferred  to  maintain  public  sohoolB 
within  the  town;  and  to  this  end,  as  well  as  to  defray  the 
ordinary  expenses  of  municipal  government,  the  corporate 
authorities  may  levy  an  annual  tax,  not  exceeding  one-half 
of  one  per  cent,  on  the  assessed  value  of  the  property  thereoi 
Acts  1880-81,  p.  420;  Acts  1888-89,  p.  1061.  We  do  not 
doubt  that,  under  these  grants  of  power,  the  municipality  of 
LaFayette  was  fully  authorized  to  purchase  and  hold  a 
school-house,  such  as  the  present  bill  alleges  to  have  been 
purchased  by  the  intendant  and  councilmen  of  the  town. 
2  Dill.  Mun.  Corp.  §§  561  ei  seq. 

3.  The  taxing  power  is  conferred  on  mxmicipal  corpo- 
rations, of  course,  for  the  purpose  of  providing  means  with 
which  to  meet  their  current  expenses  incurred  in  the  per- 
formance of  the  duties  resting  on  them  as  governmental 
agencies;  and  it  may  ordinarily  be  assumed  that  the  means 
thus  provided  are  adequate  to  the  ends  in  view.  Yet,  in 
the  nature  of  things,  it  is  impracticable,  if  not  indeed  im- 
possible, for  the  powers  of  such,  or  of  any  corporations,  to 
be  exercised,  without  incurring  liabilities  beyond  the  funds 
immediately  in  hand,  and  thus  anticipating  corporate  rev- 
enues. In  recognition  of  a  necessity  of  this  kind,  it  may  be 
said  that  the  law  has  come  to  be  well  settled,  to  the  effect 
that  municipal  corporations  may  create  debts  in  the  accom- 
plishment of  any  object  clearly  within  their  powers,  and 
reasonably  essential  to  the  attainment  of  their  charter  pur- 
poses. Custom  of  long  standing  and  universal  adoption, 
if  not  express  law,  has  sanctioned  the  evidencing  of  such 
debts  by  the  drawing  of  warrants  therefor  on  disbursing 
officers,  in  favor  of  creditors. 

Applying  these  principles  to  the  exigencies  which  presented 
themselves  to  the  intendant  and  councilmen  of  LaFayette, 
when,  in  their  judgment,  the  good  of  the  town  demanded  \ihe 
purchase  of  a  school-house,  we  do  not  question  that  it  was 
competent  for  them  to  buy  the  property,  which  they  did 
buy,  on  a  credit,  and  thus  incur  a  debt  to  the  extent  of  tiie 
price  they  were  to  pay,  the  value  of  the  property  not  being 
in  excess,  when  added  to  the  value  of  other  property  already 
owned  by  the  corporation,  of  fifteen  thousand  dollars,  and 
the  property  being  of  a  class  and  character  appropriate  to 
corporate  uses  in  the  discharge  of  legitimate  municipal 
functions.  Nor  do  we  doubt  that,  for  a  debt  thus  created, 
warrants  might  legally  have  been  drawn  on  the  town  treasury, 
Vol.  lxzxix. 
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payable,  at  stated  dates,  to  the  vendor.  Had  this  been  done, 
these  evidences  of  the  indebtedness  might  have  been  sold 
and  transferred  by  the  vendor  to  Mrs.  Frederick,  and  she 
thereby  subrogated  to  all  the  rights  of  the  first  holder. 

4  The  case  alleged  by  the  bill,  and  admitted  in  the 
answers,  differs  from  the  case  hypothetically  stated,  in  this, 
and  only  in  this,  in  substance  and  effect,  that  Mrs.  Frederick, 
instead  of  paying  the  money  to  the  town  creditor,  paid  it  to 
the  town  itself,  and  the  latter  immediately,  and  as  upon  pre- 
arrangement  known  to  all  parties,  paid  it  to  Schuessler,  and  in 
consideration  thereof  received  a  conveyance  of  the  college 
building.  Slight  as  the  difference  appears  on  its  face  to 
be,  it  has,  in  our  opinion,  the  important  operation  of  con- 
verting the  transaction  into  a  loan  of  money  by  Mrs.  Fred- 
erick to  the  corporation,  and  left  in  her  hands  a  contract  for 
its  repayment  which,  as  such,  she  can  not  enforce,  for  the 
reason  that  this  conteact  is  ultra  vires  the  town  of  LaFay- 
ette. Its  charter  no  where  expressly  confers  on  the  corporate 
authorities  power  to  borrow  money  for  any  purpose,  or  under 
any  circumstances.  And  whatever  may  be  the  decisions  of 
other  courts,  and  however  variant  may  be  the  judicial  opin- 
ion in  other  jurisdictions  on  the  point,  the  doctrine  is  thor- 
oughly well  settled  in  Alabama,  that  the  power  to  borrow 
money  is  not  incident  to  municipal  corporations,  and  that  if 
it  exists  in  any  instance,  it  must  be  by  the  force  of  express 
legislative  grant,  or,  at  least,  by  force  of  legislative  invest- 
ment of  power  coupled  with  the  imposition  of  duties  which 
are  incapable  of  exercise  and  performance  without  the  bor- 
rowing of  money.'  We  need  not  enter  upon  a  discussion  of 
the  reasons  which  underlie  this  doctrine.  They  are  many 
and  cogent,  and  most  clearly  stated  by  Judge  Dillon,  Jus- 
tice Bradley,  and  in  former  adjudications  of  this  court  which 
establish  the  proposition.—!  Dill.  Mun.  Corp.  §§  117,  126; 
Mayor  v,  Ray,  19  Wall.  475;  Simpson  v.  Lauderdale 
County,  56  Ala.  64;  Wetumpkav.  Wetumpka  Wharf  Co., 
63  Ak.  611. 

The  intendant  and  councilmen  of  LaFayette  had  no 
authority,  therefore,  to  borrow  this  money,  nor  had  they  any 
authority  to  draw  the  warrants  which  were  drawn  and  de- 
livered to  Mrs.  Frederick.  They  were  the  trustees  for  the 
inhabitants  of  the  town.  Their  action  in  excess  of  the 
power  with  which  the  trust  relation  clothed  them,  and  in 
violation  of  the  duties  they  owed  to  their  cestui  que  trustent, 
the  present  complainants  among  others,  was  of  no  manner 
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of  eflBicacy  in  fixing  a  liability  on  those  for  whom  they 
thus  usurped  the  power  of  acting.  The  warrants  in  the 
hands  of  Mrs.  Frederick  are  as  if  they  were  not,  and  had 
never  been.  Neither  the  municipality  of  LaFayette,  nor 
any  of  its  officers  or  agents,  is  under  any  obligation,  legal, 
equitable,  or  moral,  to  pay  those  warrants,  or  to  fulfil  the 
contract  out  of  which  they  sprung.  But,  back  of  that  con- 
tract, and  back  of  those  warrants,  there  is,  on  the  facts  pre- 
sented by  the  bill,  and  accentuated  by  the  answers,  not  only 
a  moral,  but  a  legal  liability  resting  on  the  municipality  of 
LaFayette,  and  on  its  officers,  to  repay  the  money  which  came 
from  Mrs.  Frederick,  and  has  been  used  by  the  corporation 
for  authorized  corporate  purposes.  In  other  words,  the 
town  of  LaFayette  is  liable,  as  upon  an  implied  assumpsit, 
not  under,  but  wholly  apart  from  the  unauthorized  confaract^ 
and  not  for  the  amount  its  officers  borrowed  from  Mrs.  Fred- 
erick, but  for  the  amount  of  her  money  which  they  recived 
and  applied  to  the  purchase  of  a  house,  which  the  charter 
authorized  them  to  buy,  and  the  town  to  hold,  which  was 
reasonably  necessary  to  the  exercise  and  performance  of  ex- 
pressly granted  and  imposed  functions  and  duties,  and  which 
the  use  of  her  funds  had  enabled  the  corporation  to  acquire 
and  devote  to  its  legitimate  purposes. 

The  authorities  are  not  uniform  to  this  proposition.  It  is, 
however,  believed  to  be  eminently  sound  in  principle,  and 
has  the  support  of  some  of  the  most  distinguished  law- 
writers,  and  of  courts  of  marked  ability  and  learning.  It  is 
thus  formulated  by  Mr.  Brice,  with  general  reference  to  both 
public  and  private  corporations:  "Persons  who  have  in  any 
way  advanced  money  to  a  corporation,  which  money  has  been 
devoted  to  the  necessaries  of  the  corporation,  are  considered 
in  chancery  [and  also  it  would  seem  to  follow,  in  the  equi- 
table action  for  money  had  and  received  at  law],  as  creditors 
of  the  corporation  to  the  extent  the  loan  has  been  expended;'^ 
and  in  support  of  the  doctrine  thus  stated,  he  cites  many 
cases,  in  which  corporations,  without  any  authority,  expressed 
or  implied,  to  that  end  had  borrowed  money,  and  been 
holden,  although  the  contract  itself  was  wholly  void,  to  ac- 
count for  so  much  of  it  as  had  been  expended  in  furthering 
the  legitimate  objects  of  the  concern. — Green's  Brice's  Ultra 
Vires,  pp.  724  et  seq.  And  in  this  connection,  the  Ameri- 
can editor  of  the,  work  cited  observes:  "In  the  United 
States,  the  defense  of  ultra  vires  interposed  against  a  con- 
tract wholly  or  in  part  executed,  has  very  generally  been 
Vol.  lxzxiz. 
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looked  upon  with  disfavor.  The  result  has  been,  that  in 
some  cases  a  liberal  construction  has  been  applied,  so  as  to 
destroy  the  foundation  of  the  defense;  in  others,  the  courts 
have  idlowed  the  recovery  of  the  money  paid,  not  upon  the 
contract,  but  because  of  the  money  received  and  the  bene- 
fits enjoyed;  while,  in  still  another  class  of  cases,  the  doc- 
trine of  estoppel. en  pais  has  been  applied  to  exclude  the  de- 
fense;^' and  many  American  cases  are  cited  which  support 
one  or  the  other  of  the  positions  stated,  as  being  taken  by 
the  courts  of  this  country  in  respect  to  private  corporations. 
In  regard  to  municiparcorporations,  the  opinion  of  Judge 
Dillon  manifestly  is  in  line  with  the  position  we  have 
taken.  We  believe  this  to  be  a  correct  formulation  of 
his  views  of  the  law  on  the  point  under  consideration, 
as  gathered  from  his  inestimable  work  on  municipal  cor- 
porations; that  municipal  corporations  are  liable  to  ac- 
tions of  implied  assumpsit  with  respect  to  money  or  prop- 
erty received  by  them  and  applied  beneficially  to  their  au- 
thorissed  objects,  through  contracts  which  are  simply  unau- 
fhorizedy  as  distinguished  from  contracts  which  are  prohib- 
tied  by  their  charters,  or  some  other  law  bearing  upon  them, 
or  are  malum  in  ae,  or  violative  of  public  policy. — 1  Dillon 
Mun.  Corp.  §§  126,  132,  laS,  459-465;  2  i7).  §§  935,  937, 
938.  Thus,  in  a  note  to  §  126,  it  is  said:  ''If  money  is 
improperly  borrowed  in  a4vance  of  liabilities  actually  cre- 
ated, and  reaches  the  municipal  treasury,  and  is  expended  by 
direction  of  the  governing  body,  for  authorized  municipal 
objects,  the  municipality  may  then  be  liable  in  a  proper  ac- 
tion or  suit;  but  the  action  should  be,  we  think,  for  money 
had  and  received,  or  by  suit  in  equity,  and  not  upon  the  in- 
valid bonds."  And  under  §  935  it  is  said:  ''Where  the 
corporation  receives  and  retains  the  consideration  of  an  ultra 
vires  contract,  it  may  be  liable  upon  an  implied  assumpsit 
in  respect  to  such  consideration."  And  the  opinion  of  Chief- 
Justice  Field,  in  a  case  where  the  subject  underwent  very 
thorough  examination,  is  quoted  approvingly,  to  the  effect 
that  "the  doctrine  of  implied  municipal  liability  applies  to 
cases  where  money  or  property  of  a  party  is  received  under 
such  circumstances  that  the  general  law,  independent  of  ex- 
press contract,  imposes  the  obligation  upon  the  city  to  do 
justice  with  respect  to  the  same.  If  the  city  obtain  money 
of  another  by  mistake,  or  without  authority  of  law,  it  is  her 
duty  to  refund  it — not  from  any  contract  entered  into  by 
her  on  the  subject,  but  from  the  general  obligation  to  do 
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justice,  which  binds  all  persons,  whether  natural  or  artifi- 
cial. If  the  city  obtain  other  property  which  does  not 
belong  to  her,  it  is  her  duty  to  restore  it,  or,  if  used  by  her, 
to  render  an  equivalent  to  the  true  owner,  from  the  like  gen- 
eral obligation;  the  law,  which  always  intends  justice,  im- 
plies a  promise." — Argenti  v.  San  Francisco^  16  CaL  255. 

Justice  Miller,  speaking  of  cases  where  corporations  have 
been  sued  on  contracts  which  they  have  successfully  resisted, 
because  they  were  ultra  vires,  observes:  "But,  even  in  this 
class  of  cases,  the  courts  have  gone  a  long  way  to  enable 
parties,  who  have  parted  with  property  or  money  on  the 
faith  of  such  contracts,  to  obtain  justice  by  recovery  of  the 
property  or  the  money,  specifically,  or  as  money  had  and 
received  to  plaintiff's  use." — Salt  Lake  dig  v.  Hollister, 
118  U.  S.  256.  To  a  like  effect  are  the  following  cases: 
Pimentalv.  San  Francisco,  21  Cal.  362;  Clark  v.  Saline 
County,  9  Neb.  516;  Marsh  v.  Fulton  County,  10  Wall  676; 
Louisiana  V.  Wood,  102  IT.  S.  294;  Chapman  v.  County  of 
Douglass,  107  U.  S.  348. 

The  case  of  Read  v.  Plattsmouth,  106  U.  8.  568,  involved 
the  constitutionality  of  a  statute  of  Nebraska  which  under- 
took to  impart  legality  and  vitality  to  certain  previously  is- 
sued bonds  of  the  city  of  Plattsmouth,  upon  which  money 
had  been  raised  by  the  city,  and  applied  to  the  a>cquisition  of 
a  lot  and  the  building  thereon  o{  a  schooUhouse,  but  which 
were  void  for  the  lack  of  charter  power  to  issue  them.  The 
question  of  the  constitutionality  of  the  statute  turned  upon 
a  consideration  of  whether,  granting  the  utter  invalidity  of 
the  bonds  as  such,  the  city  was  nevertheless  not  bound  for 
the  money  thus  received  and  used  for  corporate  purposes ;  and 
to  this  point  Justice  Matthews  deliyered  the  opinion  of  the 
Supreme  Court  of  the  United  States,  as  follows:  "In  the 
present  case,  the  statute  does  not  impose  upon  the  city  of 
Plattsmouth,  by  an  arbitrary  act,  a  burden  without  consent 
and  consideration.  On  the  contrary,  upon  the  supposition 
that  the  bonds  issued,  as  to  the  excess  of  $15,000,  were  void, 
because  unauthorized,  the  city  of  Plattsmouth  received  the 
money  of  the  plaintiff  in  error,  and  applied  it  to  the  purpose 
intended,  of  building  a  school-house  on  property,  the  title 
to  which  is  confirmed  to  it  by  the  very  statute  now  claimed 
to  be  unconstitutional,  and  an  obligation  to  restore  the  value 
thus  received,  kept  and  used,  immediately  arose.  This  obliga- 
tion, according  to  general  principles  of  law  accepted  in  Neb- 
raska, was  capable  of  judicial  ei^orcement." 

Yoii.  LXZ2JZ. 
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The  case  of  Gause  v.  City  of  Clarksville  involved  the 
power  of  a  municipality,  invested  with  the  ordinary  corpo- 
rate powers,  to  borrow  money.  The  power  was  denied,  and 
the  bonds  on  which  the  money  was  borrowed  were  held  to 
be  void.  After  announcing  this  conclusion,  Dillon,  Circuit 
Judge,  proceeds:  "It  will  not  validate  these  bonds,  so  as  to 
make  them  the  basis  of  a  recovery,  even  if  it  be  shown  that 
the  money  borrowed  was  in  each  instance  used  for  the  pur- 
pose for  which  they  are  recited  in  the  deed  to  have  been 
borrowed.  But  the  plaintiff  may  amend,  and  add  in  respect 
to  these  bonds  counts  in  the  nature  of  counts  for  money  had 
and  received.  Adhering  to  the  decisions  of  this  court 
(Treat,  J.)  in  Wood  v.  Louisiana,  [affirmed  on  appeal  and 
reported  in  102  U.  S.  294]  the  present  holder  of  the  bonds 
will  then  be  treated  as  the  assignee  of  the  original  holder  or 
payee  in  respect  of  the  money  actually  lent  to  the  city;  and  if, 
after  the  city  obtained  it,|the  same  was  in  fact  expended  for  the 
erection  and  repair  of  wharves,  or  the  improvement  of  the 
streets,  or  possibly,  if  expended  for  other  authorized  munic- 
ipal purposes  under  the  authority  of  the  city  council,  the 
amount  advanced  with  lawful  interest,  less  payments  thereon, 
may  be  recovered." — Oause  v.  Clarksville,  5  Dill.  C.  C.  180. 
We  find  no  adjudication  in  Alabama  irreconcilable  with 
the  doctrine  of  the  foregoing  authorities.  There  are  indeed 
cases  which  hold  that  recovery  can  not  be  had  upon  the 
uUra  vires  contra^^t  of  borrowing.  Such  was  the  case  of 
Simpson  v.  Lauderdale  County.  The  gravamen  of  that 
action  was,  that  the  county  had  agreed  to  pay  a  certain  sum 
of  money,  and  that  this  sum  had  been  loaned  to  the  county 
for  building  a  bridge.  It  was  not  sought  to  charge  the 
county  for  that  it  had  received  plaintiffs  money,  and  actually 
used  it  for  a  legitimate  county  purpose.  No  question  arose, 
or  was  discussed  in  that  case,  involving  the  implied  liability  of 
the  county  because  of  the  advantage  which  had  accrued  to  it 
and  all  its  inhabitants  from  the  expenditure  of  the  plaintifPs 
money  in  a  structure  which  the  law  authorized  it  to  erect. 
It  was  not  even  shown  what  became  of  the  money,  further 
than  that  it  was  borrowed  for  the  purpose  of  being  expended. 
And  a  right  of  recovery  was  denied,  because  it  was  rested 
upon,  and  involved  the  assumption  of  the  validity  of,  an  un- 
dertaking which  the  county  was  without  power  to  enter  into. 
We  do  not  understand  the  opinion  to  go  further  than  this; 
the  matter  decided  certainly  does  not;  and  to  this  extent  it 
is  in  perfect  accord  with  the  position  we  have  taken.    The 
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same  view  may  be  taken  of  the  case  of  Wetumpka  v.  We- 
tumpka  Wharf  Co.,  supra,  supported  by  the  further  consid- 
eration, that  the  uses  to  which  the  borrowed  money  was  put 
in  that  case  were  themselves  ultra  vires,  and  not  only  was 
the  contract  without  authority  and  void,  but  there  was  a 
misappropriation  of  the  fund,  accomplished  or  contemplated, 
so  as  to  preclude  the  implication  of  corporate  liability  from 
corporate  benefits  received. 

The  cases  of  Montgomery  v.  Wetumpka  Plank-Boad  Co., 
31  Ala.  76,  and  Grand  Lodge  v.  Waddill,  86  Ala.  318,  were 
suits  by  the  corporations  themselves,  on  ultra  vires  contracts, 
and  no  position  was  taken  in  either  which  militates  against 
the  liability  of  a  corporation,  at  the  suit  of  an  individual,  for 
money  or  property  which  it  has  received  upon  a  void  con- 
tract, and  used  in  the  furtherance  of  its  charter  objects. 
So,  too,  the  decision  in  Eufaula  v.  McNab,  67  Ala.  588, 
proceeds  on  lines  wholly  distinct  from  those  upon  which  the 
case  at  bar  must  be  determined,  and  reaches  conclusions  not 
at  all  in  conflict'  with  the  doctrine  which  we  think  must 
obtain  here.  Nor  is  there  anything  to  the  contrary  in  the 
case  of  N.  O.,  M.  &  C  B.  B.  Co.  v.  Dunn,  51  Ala.  128, 
cited  to  the  point  by  appellant's  counsel.  The  benefit  there 
relied  on  to  support  the  loan  or  gift  of  the  city's  credit  was 
such  only  as  would  result,  not  from  the  use  of  funds  or 
property  received  by  the  city  in  accomplishing  authorized 
municipal  ends,  but  from,  and  as  merely  incident  to,  the 
reclamation  for  private  purposes  of  certain  swamp  land, 
whereby  the  drainage  &c.  of  the  city  would  be  improyed; 
and  the  refusal  of  the  court  to  accord  to  this  fact  the  effect 
claimed  for  it,  was  made  to  rest  upon  the  proposition,  that 
this  mode  of  improving  the  drainage  &c.  was  not  authorized 
or  contemplated  by  the  charter.  It  would  be  a  fair  infer- 
ence from  the  opinion  on  the  point,  that  if  the  city  had  in 
fact  gotten  money  on  its  unauthorized  bond  issue,  and 
applied  it  to  the  improvement  of  its  streets  and  sewers  as 
directed  by  its  charter,  it  would  have  been   liable  therefor. 

So  much  for  the  adjudications  of  this  court  We  repeat, 
that  nothing  decided  in  them  is  opposed  to  the  view  we  have 
taken.  There  are  some  cases  in  other  States  which  assert  the 
contrary  doctrine.  One  of  them  is  HackeUstovm  v.  Swack- 
hamer,  decided  by  the  Supreme  Court  of  New  Jersey,  which 
ranks  among  the  ablest  in  the  country.  The  opinion  denies 
a  right  of  recovery  for  money  had  and  received  and  appro- 
priated to  corporate  purposes,  when  it  has  been  obtained  on 
Vol.  ltttit. 


Digitized  by  CjOOQ IC 


1889.]  OF   ATiAT^AMA  6B1 

f  Allen  V.  Intendant  and  Oouncilmen  of  LaFayette.] 
an  ultra  vires  borrowing  contract;  Beasley,  C.  J.,  intimat- 
ing that  the  only  remedy,  if  any,  was  in  equity  to  be  subro- 
gated to  the  claims  of  creditors  whose  debts  had  been  paid 
with  the  borrowed  money.  Judge  Dillon  says  of  this  pro- 
position, "No  necessity  is  perceived  for  so  strict  a  doctrine." 
Dillon  Miin.  Corp.,  §  126,  n.  No  other  cases  are  cited  by 
counsel  to  this  point  than  those  we  have  referred  to.  Two 
or  three  others,  tending  in  greater  or  less  degree  to  support 
the  view  taken  by  the  New  Jersey  court,  have  come  under  our 
observation  in  the  somewhat  exhaustive  examination  we  have 
given  this  question ;  but  our  conclusion  is,  that  the  weight 
of  authority  is  in  favor  of  the  implied  liability  of  municipal 
corporations  under  the  facts  disclosed  in  this  record. 

We  can  not  perceive  that  the  doctrine  is  open  to  objection 
on  the  ground  of  its  supposed  evil  tendencies  and  conse- 
quences. It  is  shorn  of  all  perilous  possibilities  by  the 
limitations  which  hedge  it  aboui  It  can  not  obtain  where 
the  charter,  or  other  statute  operating  in  the  premises,  con- 
tains a  prohibition  of  the  power  to  borrow  money;  since  a 
promise  can  not  be  implied  in  the  face  of  express  law,  but 
only  in  cases  where,  as  in  this  one,  there  is  merely  a  defect 
of  power. — 1  Dillon  Mun.  Corp.,  §  451.  It  involves  no 
danger  of  the  municipality  being  charged  with  moneys  which 
have  been  appropriated  by  its  officers  to  their  own  use,  or 
even  to  the  use  of  the  corporation,  except  in  the  manner,  to 
the  extent,  and  for  the  purposes  authorized  by  the  charter, 
as  in  either  case  the  implication  will  not  arise,  and  corporate 
liability  will  not  attach.  None  of  the  evils  which  are  justly 
supposed  to  result  from  the  power  to  borrow  money,  which 
are  not  also  attendant  upon  the  capacity  to  incur  debts,  and 
which  therefore  have  led  to  a  denial  of  the  former  power  un- 
less expressly,  or  by  necessary  intendment,  conferred,  while 
the  latter  is  admitted  as  incident  to  ordinary  municipal 
functions,  can  possibly  supervene,  where  the  money  which 
has  been  borrowed,  has  also  been  honestly  devoted  to  expen- 
ditures for  which  the  corporate  authorities  might  have  in- 
curred debt;  and  to  declare  liability  in  the  one  instance,  and 
deny  it  in  the  other,  on  the  ground  of  evils  which  pertain 
alike  to  both,  would  be  an  anomaly  to  which  we  can  not  sub- 
scribe. Indeed,  we  apprehend  that  the  power  to  create  debts 
may  be  productive  of  more  evils  in  municipal  government, 
than  coidd,  in  the  nature  of  things,  result  from  the  doctrine 
we  are  considering,  when  would-be  lenders  of  money  come 
to  understand  that  the  return  of  their  proverbially  timid 
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capital  depends,  not  upon  the  contracts  they  make,  but  on 
the  faithful  application  of  the  loan  to  certain  specific  objeds, 
by  persons  over  whom  they  have  no  control 

^rom  every  point  of  view,  therefore,  we  feel  safe  in  affirm- 
ing, that  Tinder  the  case  presented  by  the  bill  and  answer — 
there  really  being  no  dispute  about  the  facts  in  this  regard — 
Mrs.  Frederick  has  a  valid  demand  against  the  town  of 
LaFayette,  for  the' amount  of  money  advanced  by  her;  not 
because  the  corporate  authorities  agreed  to  repay  it  to  her, 
but  because  they  have  legitimately  used  it  for  the  benefit  of 
the  town,  in  a  way,  and  to  an  end,  fully  authorized  by  its 
charter.  The  warrants  she  holds  are  not  enforceable  as  sudi, 
yet  they  truly  represent  the  amount  of  her  claims;  and  in 
the  payment  of  that  amount  the  corporate  authorities  would 
do  more  than  equity  and  justice  require  of  them.  It  would 
be  an  idle  and  useless  thing,  therefore,  to  enjoin  their  pay- 
ment; and  exercising  that  discretion  which  may  always  be 
indulged  with  reference  to  the  grant  or  refusal  (tf  an  in- 
junction, when  substantial  equity  does  not  demand  the 
issuance  of  the  writ,  we  decline  to  reinstate  it  in  this  casa 
McRryde  v.  Sayre,  86  Ala.  458. 

The  decree  of  the  chancellor  dissolving  the  injunction  is 
affirmed. 
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ACOOMPLIOE.    See  Gbiminal  Law,  10^21. 
AOnON. 

1.  Action  Jar  rue  and  occupation;  lie$  ti^^n.^Under  Btatatory  pro- 

yifiions  relating  to  the  action  for  the  use  and  occupation  of  land 
(Code,  (  2715),  the  action  can  not  be  maintained  by  a  married 
woman,  against  a  person  who  is  in  poFsession  of  lands  belong- 
ing to  her  statutory  estate,  claiminff  under  a  mortgage  executed 
by  her  and  her  husband  lointly,  which,  though  executed  in  good 
faith  under  the  honest  belief  that  she  had  been  relieved  of  the 
disabilities  of  coverture,  has  been  declared  void  by  a  judicial 
decree ;  when  it  also  appears  that,  after  the  law-day  and  default 
made,  she  gave  written  instructions  to  her  tenants  to  attorn  to 
the  mortgagee,  who  at  once  entered  into  possession,  claiming  ad- 
versely to  her,  and  has  so  continued  to  hold  notwithstanding  the 
decree  declaring  the  mortgage  void,  which  was  rendered  in  a  suit 
to  which  he  was  a  party.  Powell  i\  N,  E.  Mortgage  Security 
Co,,  490. 

2.  Action  against  partnerBhip^  and  against  individual  partners. — When 

the  defendants  are  described  in  the  original  process  as  ''0.  R.  & 
J.  S.  Price,  partners  under  the  style  of  Price  Brothers,"  the 
action  is  against  them  individually,  and  also  as  a  partnership ; 
and  execution  on  a  judgment  may  be  levied  on  the  partnership 
effects,  as  well  as  on  the  property  of  the  persons  named  as 
partners.    DoUins  <fc  Adams  v.  Pollock  dc  Co.,  361. 

3.  When  action  lies  between  tenants  in  comfnon.--Ordinarily,  one  ten- 

ant in  common  can  not  maintain  an  action  against  his  co-tenant, 
without  proving  an  actual  ouster,  or  its  legal  equivalent ;  but, 
when  the  defendant  is  in  actual  possession  of  the  premises, 
claiming  the  whole  adversely  under  a  written  conveyance,  a  pre- 
vious demand  is  not  necessary  to  the  maintenance  of  the  action. 
Southern  Cotton  Oil  Co.  v.  Eenshaw,  448. 

4.  ilc^n    agairat  corporation,  foreign  or  domestic. — The    Alabama 

Great  Southern  Railroad  Company  being  a  domestic  corporation, 
an  action  may  be  maintained  against  it  here,  to  recover  damages 
for  injuries  to  cattle  transported  over  its  road  under  a  contract 
made  in  Alabama,  although  the  injury  occurred  at  Meridian, 
Mississippi,  the  terminus  of  its  road.  Ala.  Or.  So.  Railroad  Co. 
V.  Thomas  ds  Sons,  294. 

6.  Action  on  promissory  note,  by  transferree  — An  action  on  a  promis-  . 
Bory  note,  payable  at  a  banking-house,  must  be  brought  in  the 
name  of  the  person  having  the  legal  title  (Code,  §  2694) ;  and 
where  the  complaint  alleges  that  the  note  is  so  payable,  an  aver- 
ment it  was  ''duly  transferred"  to  plaintiff  by  the  payee,  does 
not  show  that  he  has  the  legal  title  by  indorsement.  Lake-side 
Land  Co.  v.  DrumgooU,  606. 

6.  Action  against  probate  judge,  for  statutory  penalty;  consent 
of  parents  to  marriage  of  minor. — The  written  consent  of  the 
mother,  during  the  temporary  absence  of  the  father  from  the 
State,  to  the  issue  of  a  marriage  license  to  her  minor  daughter 
(Code,  ii  2316-18),  does  not  constitute  a  defense  to  tlie  probate 
judge  against  an  action  by  the  father  to  recover  the  stotntory 
penalty.    JRiley  v.  Bell,  597. 
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7.  Same;  personal  appearance  of  minor,  and  representations  as  to  age. 

The  personal  appearance  of  the  minor,  indicating;  that  she  is 
of  lawful  age,  and  her  representation  that  she  is  of  lawful  &f^e,  do 
not  justify  the  issue  of  the  license  (Code,  §  2319),  unless  affidavit 
of  the  fact  is  made  before  the  probate  judge,  either  by  the  minor 
or  by  some  other  credible  person  claiming  to  know  it.    lb,  597. 

8.  Action  by  mortgagee,  against  purchaser  of  mortgage  crops. — A  mort- 

gagee of  crops  may  maintain  a  special  action  on  the  case  against 
a  purchaser  with  notice,  who  has  received  and  sold,  or  otherwise 
converted  any  part  of  it ;  but  he  can  not  maintain  an  action  for 
money  bad  and  received,  unless  he  shows  that  the  purchaser  bad 
sold  it,  or  had  it  so  long  that  a  presumption  of  its  sale  arises. 
Moody  V.  Walker,  619. 

9.  Joint  action  against  husband  and  wife;  judgment  for  wife  on  de- 

murrer, and  against  husband  on  verdict. — In  a  joint  action  against 
husband  and  wife,  seeking  to  subject  the  wife's  statutory  prop- 
ertv  to  the  payment  of  a  debt  for  necessary  family  supplies  sold 
and  delivered,  judgment  on  demurrer  being  rendered  for  the 
wife,  the  plaintiff  does  not  waive  or  forfeit  his  right  to  revise 
this  judgment  on  appeal  by  taking  judgment  against  the  husband. 
Ernst  Bros.  v.  Hollis,  638. 

10.  Actions  against  separate    estate  of  married   women;     statute   not 

retroactive. — The  statute  now  of  force,  defining  the  rights  and 
liabilities  of  husband  and  wife  (Code,  $$2341-56),  while  estab- 
lishing an  entirely  new  system,  does  not  retroact  upon  suits 
pending  at  the  date  of  its  approval,  February  28th,  1887,  to 
enforce  statutory  liabilities  created  before  that  time,  nor  upon 
causes  of  action  then  existing,  on  which  no  action  had  been  in- 
stituted; the  former  remedies  in  such  cases  being  expressly 
preserved  by  the  general  statute  (Code,  $  10),  as  well  as  by  the 
constitutional  provision  against  laws  destroying  or  impairing  the 
remedy  for  the  enforcement  of  contracts,    lb.  638. 

11.  Action  by  county. on  bond  of  bridge  builder;  information  or  complaint 

by  freeholder. — ^The  statute  requires  the  County  Commissioners  to 
notify  the  contractor  that  the  bridge  haa  become  unsafe,  or  has 
been  washed  away,  when  the  fact  is  made  known  to  them  by  a 
freeholder  of  the  county,  and  to  bring  suit  in  the  name  of  the 
county  on  his  failure  or  refusal  to  repair  or  rebuild ;  but  such  in- 
formation or  complaint  by  a  freeholder  is  not  a  condition  prece- 
dent to  the  right  of  the  commissioners  to  give  notice  and  bring 
suit.    Meriwether  v.  Lowndes  County,  362. 

12.  Same;  materials  furnished  by  county. — The  bridge  consisting  of  a 

single  span  with  approaches  at  each  end,  the  fact  that  the  county 
furnished  tne  materials  for  the  span,  and  paid  the  contractor  a 
specified  sum  for  superintending  its  erection,  is  not  available  as  a 
partial  defense  to  the  action  on  the  bond.    fb.  362. 

ADVERSE  POSSESSION. 

1.  Ezclusiveness  is  an  essential  element  of  adverse  possession,  and 

it  can  not  be  asserted  against  the  holder  of  the  l^gal  title,  by  a 
person  who  is  in  possession  jointly  with  him.  Duncan  v.  WU- 
Hams,  341. 

2.  Parol  gift  of  land;  adverse  possession,  as  between  husband  and  wife. 

A  party  entering  into  possession  of  land  under  a  parol  gift,  may 
acquire  a  title  by  continuous  adverse  possession  for  the  statutory 
period  of  ten  years ;  but  there  can  be  no  adverse  possession  be- 
tween husband  and  wife,  while  residing  together  on  the  land ; 
and  the  claim  of  the  wife,  under  a  parol  gift  from  the  husband, 
can  not  prevail  against  a  subsequent  mortgagee  of  the  husband, 
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when  it  apf)ear8  that  they  continued  to  reside  together  on  the 
land  until  his  death.  Gafford  v,  Strauss,  283. 
3.  Adverse  possession,  as  between  hitshand  and  wife. — As  against  the 
hnshand,  the  wife  can  not  acquire  title  to  personal  property 
during  coverture  which  is  in  their  joint  possession,  since  their 
possession  is  a  unit,  and  is  referred  to  the  legal  title.  Harper 
v.Rudd,  S7l, 

AGENCY. 

1.  Employment  of  attorney  by  commercial  agency, — When  a  claim  is 

g laced  in  the  hands  of  a  commercial  agency  for  collection,  and 
y  them  delivered  to  an  attorney  for  collection,  the  attorney  is 
the  agent  of  his  immediate  employer,and  has  no  right  to  look  to 
the  owner  of  the  claim  for  compensation  of  his  services ;  and  the 
creditor  having  afterwards  effected  a  settlement  with  the  debtor 
through  another  attorney,  as  he  might  lawfully  do,  his  employ- 
ment of  the  former  attorney,  or  recognition  of  liability  to  him, 
can  not  be  inferred  or  implied  from  the  fact  that  his  attorney 
personally  notified  the  other  of  the  settlement  which  he  had 
made,  and  instructed  him  to  turn  over  all  the  papers  in  his 
hands  to  the  debtor,  as  required  by  the  terms  of  the  settlement. 
Milligan  <fc  Son  v.  Ala,  Fertilizer  Co.,  322. 

2.  Power  of  attorney  to  surviving  partner  ^' to  settle  up  all  matters  groW' 

ing  out  of  business  of  late  firm,  and  to  settle  up  and  divide  estate  of 
deceased  among  those  entitled  thereto.''^ A.  power  of  attorney  exe- 
cuted by  the  heirs  of  a  deceased  partner,  authorizing  the  survivor 
"to  settle  up  all  matters  growing  out  of  the  business  of  the  late 
firm,  and  to  settle  up  and  divide  the  estate  of  the  said  F.  H. 
[deceased  partner]  among  those  entitled  thereto,  according  to 
their  several  rights  at  law  and  in  equity,"  and  "to  do  all  acts 
which  may  be  necessary  to  accomplish  said  results  in  his  discre- 
tion as  he  may  deem  for  their  interest  in  the  premises,"  does  not 
authorize  him  to  sell  and  convey  their  interest  in  a  tract  of  land 
which  belonged  to  him  and  the  deceased  as  tenants  in  common. 
Southern  Cotton  Oil  Co.  v.  Henshaw,  448. 

3.  Declaration  of  agent,  as  evidence  against  principal. — ^The  declara-  . 

tion  of  the  defendant's  operator  at  the  terminal  ofifice,  made  to 

Elaintiff  the  day  after  the  message  was  sent  and  received,  as  to 
is  reason  for  not  delivering  the  message  as  soon  as  received,  is 
not  competent  evidence  against  the  telegraph  company.  W,  U. 
Tel.  Co,  V.  Henshaw,  511. 

4.  Authority  of  agent;  declarations  as  evidence, — In  an  action  against 

a  railroad  company  as  a  common  carrier,  for  injuries  to  cattle 
transported,  it  is  competent  for  the  plaintiff  to  prove  that,  on  the 
arrival  of  the  cars  at  the  defendant's  terminus,  he  asked  the  de- 
pot-agent if  the  cattle  were  to  be  transferred  to  other  cars,  as  he 
desired  to  superintend  the  transfer  and  preparation  of  the  car», 
and  was  told  by  the  agent  that  no  transfer  would  be  made ;  that 
the  cattle  were  afterwards  transferred  during  his  temporary 
absence,  and  that  he  then  notified  the  agent,  if  any  injury  resulted 
from  the  improper  transfer  or  preparations,  he  would  hold  the 
defendant  liable  for  it.  As  to  these  matters,  the  agent  was 
acting  within  the  scope  of  his  authority  and  duties,  and  the 
evidence  tends  to  show  an  offer  by  plaintiff  to  perform  the  duties 
imposed  on  him  by  the  contract.  A,  O.  S.  Railroad  Co,  v. 
Thomas  d:  Sons,  294. 
6,  Contract  of  agent,  in  excess  6f  authority, — An  agent  is  personally 
liable  on  a  contract  made  by  him  in  excess  of  his  authority, 
although  the  fact  of  his  agency  was  known  to  the  other  party. 
PexUr  V.  Ohlander,  262. 
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6.  Proof  of  agency. --The  consignee  may  waive  delivery  at  the  named 
station,  and  does  waive  it  by  acceptance  at  a  further  station ;  but 
the  fact  that  several  negro  tenants  on  his  plantation  inquired 
for  the  bricks  at  the  further  station,  unloaded  the  car,  and  de- 
posited them  on  the  ground,  does  not  establish  such  waiver  and 
acceptance  by  him,  without  other  proof  of  their  agency.  L. 
A  N,  Railroad  Co,  v.  Gilmer,  534. 

AGRICULTURAL  LABORERS. 

1.  Lien;  contract  for  labor  and  services. — The  lien  given  by  the  stat- 

ute to  agricultural  laborers,  on  the  crops  grown  during  the 
current  year,  for  the  hire  and  wages  due  them  for  labor  and 
services  rendered  in  and  about  the  cultivation  of  such  crops, 
"under  any  contract  for  such  labor  and  services"  (Code,  $  3078), 
is  not  limited  to  express  contracts,  but  equally  embraces  services 
rendered  under  implied  contracts.     Wilson  v.  Taylor,  368. 

2.  Same;  aUachment  to  enforce. — Neither  the    statutory*  lieu  of  an 

agricultural  laborer,  nor  the  right  to  enforce  it  by  attachment 
(Code,  $  3081),  is  waived  or  abandoned  by  the  recovery  of  a 
judgment  for  the  debt  in  a  common-law  action.    lb.  368. 

ALIBI.    See  Charob  of  Court  to  Jury,  20. 

AMENDMENT. 

1.  Amendment  of  complaint;  error  vnthout  injury. — If  leave  to  amend 

the  complaint  is  improperly  granted,  but  the  record  does  not  show 
that  the  amendment  was  in  fact  made,  the  error  is  without  injury. 
Oolden  v.  Conner,  598. 

2.  Amendment  of  complaint. — In  an  action  to  recover  damages  for 

personal  injuries  sustained  by  plaintiff  by  being  thrown  from  a 
vehicle  at  a  street  crossing  of  the  defendant's  railway  track,  the 
complaint  may  be  amended  so  as  to  describe  more  fully  the 
nature  of  the  negligence  imputed  to  the  defendant — as,  its  failure 
to  keep  the  road-bed  in  a  reasonably  safe  condition  at  that  point. 
Ely  ton  Land  Co.  v.  Mingea,  521. 

3.  Same;  statute  of  limitations. — Where  the  original  complaint  claims 

damages  for  personal  injuries  alleged  to  have  been  caused  by 
defendant's  negligent  failure  to  keep  its  street  railway  track  in 
proper  condition,  whereby  plaintiff  was  thrown  from  a  vehicle  in 
which  he  was  crossing  it;  an  amended  count,  setting  out  a 
municipal  ordinance  which  specified  the  duties  required  of  street 
railway  companies  in  keeping  their  tracks  in  safe  and  proper 
condition,  does  not  introduce  a  new  cause  of  action,  nor  is  the 
statute  of  limitations  available  as  a  defense  against  it.    lb.  521. 

4.  Description  of  corporate  name;  amendment  of  complaint. — In    an 

action  against  a  railroad  corporation,  described  m  the  original 
summons  and  complaint  as  the  *' Atlanta  &  West  Point  Kail- 
*  road  and  Western  Railway  of  Alabama  Company,  a  foreign  cor- 
poration incorporated  under  the  laws  of  Georgia,"  an  amend- 
ment can  not  be  allowed  (Code,  i  2833),  changing  the  name  to 
the  **Western  Railway  of  Alabama  Company,  a  corporation  in- 
corporated under  the  laws  of  Alabama."  Western  Railway  v. 
McCall,  375. 

5.  Amendment  of  complaint;  change  of  parties.-  -In  an  action  against 

a  telegraph  company,  to  recover  damages  for  its  failure  to  trans- 
mit and  deliver  a  message  within  a  reasonable  time,  the  original 
complaint  being  in  the  name  of  the  person  for  whom  the  dispatch 
was  sent,  an  amendment  may  be  allowed  (Code,  ^  2833),  by  add- 
ing the  name  of  his  brokers,  who  sent  the  dispatch  in  their  own 
name,  and  making  them  sue  for  his  use.  W.  U,  Tel,  Co.  v* 
Daughtery,  191. 
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6.  Same;  statute  of  limitcUioru* — The  gravamen  of  the  original  com- 

plaint, in  an  action  against  a  railroad  company  as  a  common 
carrier,  beins  the  injury  to  plain ti£f*s  cattle  by  the  alleged 
negligence  of  the  defendant's  servants  in  their  transportation 
over  its  road,  or  in  the  failure  to  deliver  them  safely  to  the  con- 
necting road,  as  stipulated  in  the  bill  of  lading ;  amendments 
may  be  allowed,  correcting  a  misdescription  of  the  contract,  as  to 
agreed  point  of  destination  of  the  cattle,  or  otherwise  curing  an 
imperfect  statement  of  the  same  subject-matter,  or  stating  tacts 
which  more  clearly  show  the  negligence  complained  of,  or  other- 
wise altering  the  grounds  of  recovery,  or  varying  the  allegations 
as  to  the  mode  in  which  the  defendant  has  violated  its  duties 
growing  out  of  the  contract ;  and  the  statute  of  limitations  can 
not  be  pleaded  to  such  amendments.  A,  O.  S,  Railroad  Co.  v. 
Thomas  6c  Sons,  294. 

7.  Amendable  defects  in  petition. — In  a  petition  for  the  establishment, 

nuder  a  local  statute,  of  an  agricultural  district  in  which  stock 
shall  not  run  at  large,  if  it  be  necessary  to  allege  or  show  that  the 
proposed  district  ''is  not  embraced  in  the  territory  composing 
the  *  no  fence '  or  'stock-law  district,'  as  now  established,*' 
objection  on  account  of  the  defect  can  not  be  raised  for  the  first 
time  in  this  court  on  appeal,  when  the  conrt  can  see  that  the 
defect,  if  objected  to  in  the  Commissioners  Court,  might  have 
been  remedied  by  amendment.    McQrawv,  County  CommWst  407. 

8.  Amendment  of  indictment;  striking  out  count. — An  indictment  can 

not  be  amended,  strictly  speaking,  by  striking  out  one  count ;  but 
such  amendment  being  the  e<)uivalent  of  a  nolle-pros,  as  to  that 
count,  which  is  allowable,  it  is  not  a  reversible  error.  Salm  v. 
State,  56. 

ARREST.    See  Criminal  Law,  1-6. 

ARSON.    See  Criminal  Law,  7-8. 

ASSAULT.    See  Criminal  Law,  9-11. 

ASSIGNMENT. 

1.  Assignment  by  partner  of  interest  in  partnership  assets. — An  assign- 

ment by  one  partner,  for  valuable  consideration,  of  "all  the  right, 
title  and  interest  he  has  in  and  to  the  stock  of  poods,  notes  and 
accounts  now  owned  and  due"  to  the  partnership,  passes  to  the 
assignee  such  an  interest  in  a  claim  secured  by  a  mortgage  on 
crops,  as  authorizes  him  to  join  with  the  other  partner,  as  joint 
plaintiffs,  in  an  action  for  tne  conversion  of  the  crops,  or  a  spe- 
cial aclion  on  the  case  for  damages  in  the  nature  of  an  action  of 
trover.     Keith  dk  Son  v.  Ham,  590. 

2.  Assignment  of  executory  contract  of  purchase;  defect  of  title,  as  faih 

ure  of  consideration.'—On  a  sale  and  transfer  of  a  purchaser's  in- 
terest in  a  tract  of  land  under  an  executory  contract,  the  trans- 
ferree  can  not  recover  back  the  money  paid,  on  the  ground  that 
the  transferror  had  no  title  or  interest  which  he  could  sell  or  as- 
sign, because  his  contract  with  the  vendor  and  owner  of  the  land 
was  by  parol  merely,  especially  where  it  appears  that  the  vendor 
has  executed  and  deposited  a  deed  in  escrow,  to  be  delivered  to 
the  purchaser  on  his  compliance  with  the  stipulations  of  the  con- 
tract.   Griel  v.  Lomax,  420. 

3.  Same;  case  at   6ar.— The  transferror  being  one  of  three  joint  pur- 

chasers of  a  tract  of  land  under  an  executory  parol  contract  of 
sale,  which  rec^uired  them  to  pay  a  part  of  the  price  in  cash, 
and  to  give  their  joint  notes  for  the  residue :  if  he  stated  to  tbe 

42 
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transferree  that  he  and  his  co-purchasers  had  contracted  to  bay 
the  land,  were  to  pay  a  part  of  the  price  in  cash,  and  to  give 
their  notes  for  the  balance,  this  would  import  that  the  notes 
were  to  be  joint,  and  his  failure  to  state  the  fact  would  not  be  a 
fraudulent  concealment ;  but,  if  he  stated  that  separate  notes 
were  to  be  given,  this  would  be  a  material  misrepresentation,  and 
would  avoid  the  contract,  if  the  transferree  relied  on  it,  was  jus- 
tified in  relying  on  it,  and  was  theieby  iujured,  although  the 
transferror  did  not  know  at  the  time  that  his  statement  was  un- 
true. 76.420. 
4.  Assignment  of  equity  of  redemption,  after  saU  under  power » — If  a 
mortgagee  becomes  the  purchaser  at  his  own  sale  under  a  power 
in  the  mortgage,  without  the  consent  of  the  mortgagor,  the  latter 
may  disaffirm  the  sale  within  a  seasonable  time,  and  claim  a  re- 
demption and  account ;  but,  not  having  exercised  this  right  him- 
self ,ne  can  not  assign  or  convey  it  to  another  person,  so  as  to  au- 
thorize the  assignee  to  disaffirm  and  recleem.  McCaU  v. 
Mash,  487. 

ATTACHMENT. 

1.  Wrongful  suing   out  of  attachment;   non-existence  of  debt. — An  at- 

tachment is  wrongfully  sued  out,  if  no  debt  in  fact  existed  from 
the  defendant  to  the  plaintiff,  without  regard  to  the  ground  on 
which  it  was  sued  out ;  and  the  damages  actually  sustained  may 
be  recovered  in  an  action  on  the  bond.    McLane  v,  McTighe,  411. 

2.  Assignfnent  of  breach  in  complaint;  actual  and  exemplary  damages; 

demurrer, — In  an  action  on  an  attachment  bond,  claiming  exem* 
plary  damages,  the  complaint  must  negative  the  truth  of  the  stat- 
utory ground  on  which  it  was  sued  out,  and  also,  it  may  be,  the 
existence  of  probable  cause  for  believing  that  it  was  true ;  but 
these  averments  are  not  necessary,  when  the  complaint  secJu  to 
recover  only  the  actual  damages,  and  alleges  the  non-existence  of 
a  debt ;  and  though  it  also  alleges  that  the  attachment  was  sued 
out  ''wrongfully  and  vexatiousiy,"  the  latter  averment  may  be 
regarded  as  surplusage,  and  does  not  render  the  whole  complaint 
demurrable.    Ih,  411. 

3.  Publication  against  non'resident  defendant.^-The  statute   author- 

izing the  puDlication  of  notice  against  non-resident  defendants 
in  attachment  cases  (Code,  §  2936),  is  not  confined  to  cases  in 
which  the  attach ivent  is  sued  out  on  the  ground  of  such  non -res- 
idence, but  applies  to  all  cases  in  which  there  is  a  non-res- 
ident defendant,  without  regard  to  the  ground  on  which  the  writ 
is  sued  out.    Dollins  &  Adams  v.  Pollock  <&  Co,,  351. 

4.  Nonsuit  set   aside,  and  cause  reinstated  on  trial  docket;  effect  on 

lien  of  attachment. — A  voluntary  nonsuit  in  an  attachment  case, 
which  is  immediately  set  aside  by  the  court,  and  the  cause  rein- 
stated on  the  trial  docket,  does  not  destroy  or  impair  the  lien  of 
the  attachment  as  against  a  claimant  who  has  intervened  under 
the  statute  to  try  the  right  of  property.    lb,  351. 

5.  Affidavit  for  attachment,  as  evidence  against  claimant, — ^When  an 

attachment  is  sued  out  on  the  ground  that  the  debtor  has  fraud- 
ulently disposed  of  his  property,  and  the  purchaser  of  the  prop- 
erty intervenes  as  claimant,  the  issue  being  the  validity  of  the 
transaction  between  him  and  the  debtor,  the  affidavit  for  the  at- 
tachment is  not  admissible  as  evidence  for  the  plaintiff.    lb.  851. 

6.  Attachment  to  enforce  lien  of  agricultural  laborer. — Neither  the  stat- 

utory lien  of  an  agricultural  laborer,  nor  the  right  to  enforce  it 
by  attachment  (Code,  §3081),  is  waived  or  abandoned  by  the  recov- 
ery of  a  judgment  for  the  debt  in  a  common-law  action.  Wilson 
V.  Taylor,  368. 
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7.  Equitable  aUachment. — An  equitable    attachment  at    the  suit  of 

creditors  of  an  insolvent  debtor,  who  has  made  a  fraudalent 
sale  or  transfer  of  his  property,  may  reach  the  goods  remaining 
in  the  hands  of  the  fraudulent  grantee,  but  can  go  no  further, 
though  he  may  be  held  personally  liable  for  the  goods  sold,  con- 
sumed, or  otherwise  converted.  Dollins  dk  Co.  v,  Lindsey  <fe  Co.t 
217. 

8.  Appointment  of   receiver;  attciched  property ^    with  statutory  claim 

interposed. — Property  on  which  an  attacnment  at  law  has  been 
levied,  and  to  which  a  statutory  claim  has  been  interposed,  is 
in  the  custody  of  the  law ;  and  a  court  of  equity  will  not  mterfere 
with  the  custodjr  and  control  of  the  law  court,  by  appointing  a 
receiver  at  the  instance  of  other  creditors,  who  have  not  a  para- 
mount lien.    Ih.  217. 

ATTORNEY  AT  LAW. 

1.  Employment  of  attorney  by  commercial  agency. — When  a  claim  is 

placed  in  the  hands  of  a  commercial  &gency  for  collection,  and 
by  them  delivered  to  an  attorney  f  ."^r  collection,  the  attorney  is 
the  agent  of  his  immediate  employer,  and  has  no  ri^ht  to  look  to 
the  owner  of  the  claim  for  compensation  of  his  services :  and  the 
creditor  having  afterwards  effected  a  settlement  with  the  debtor 
through  another  attorney,  as  he  might  lawfullv  do,  his  employ- 
ment of  the  former  attorney,  or  recognition  of  liability  to  nim, 
can  not  be  inferred  or  implied  from  the  fact  that  his  attorney  per- 
sonally notified  the  other  of  the  settlement  which  he  had  made, 
and  instructed  him  to  turn  over  all  the  papers  in  his  hands  to  the 
debtor,  as  required  by  the  terms  of  the  settlement.  Milligan  d: 
Son  V,  Ala.  Fertilizer  Co.,  322. 

2.  Stipulation  in  mortgage  for  payment  of  attorney^ s  fees  on  foreclosure. 

A  stipulation  in  a  mortgage  providing  for  the  payment,  out  of  the 
proceeds  realized  by  a  sale  under  the  power,  ''of  the  expenses 
incident  to  the  foreclosure  of  this  mortgage,  including  a  reason- 
able attorney's  fee  for  the  foreclosure  of  this  mortgage  and  the 
collection  of  the  debts  hereby  secured,"  applies  only  to  the  ser- 
vices of  an  attorney  in  and  about  a  sale  under  the  power,  and 
not  to  a  foreclosure  suit  in  equity ;  but  a  further  stipulation  for  the 
payment  by  the  mort^gor  of  '* the  attorney's  fees  and  other  ex- 
penses which  may  be  incurred  by  the  said  [ mortgagees ]|in  the  col- 
lection of  said  several  sums,  by  a  foreclosure  of  the  mortgage  or 
otherwise,  for  the  payment  of  which  this  conversance  is  a  lien,'' 
includes  solicitor's  fees  for  a  foreclosure  by  suit  in  equity.  Leh- 
man Burr  &  Co.  v.  Comer,  579. 

BAIL.    See  Cbiminal  Law,  12. 

BILL  OF  EXCEPTIONS. 

1.  Rulings  [on  demurrer,  shown  only  by  bill  of  exceptions,  can  not  be 

considered  on  error  or  appeal.    Powell  v.  State,  172. 

2.  Conflict    between  judgment-entry  and  bill  of  excejttions, — A   claim 

of  exemption  by  a  judgment  debtor,  for  an  admitted  debt  in  the 
hands  of  a  garnishee,  is  a  part  of  the  record  proper,  if  rightly  inter- 
posed; and  when  it  is  not  shown  by  the  iudgment-entry,  or  any 
other  part  of  the  record  proper,  being  only  suggested  in  the  an- 
swer of  the  garnishee,  a  recital  in  the  bill  of  exceptions,  among 
the  agreed  facts,  "that  the  defendant  claimed  said  amount  due 
him  by  the  garnishees  was  exempted  as  wages,"  will  not  be 
allowed  to  control  the  judgment-entry,  or  held  to  mean  that  the 
claim  was  properly  interposed  by  the  debtor  himself.  Courie  ^ 
Co.  V.  Goodwin,  569. 

3.  Exception  to  ^*each  paragraph  and  [each  sentence"  of  charge.^An 
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exception  to  ''each  paragraph  and  each  sentence  of  said  charge  as 
^ven  separately  and  severally,"  is  a  [general  exception  to  the  en- 
tire charge ;  and  it  will  not  avail  the  appellant,  nnlees  each  para* 
graph  and  each  sentence  is  erroneous.  Kirby  v.  StaUt  64. 
4.  Indefinite  exception  to  part  of  charge. — An  exception  to  a  part  of 
the  general  charge  given  hy  the  court,  not  specifying  with  precis- 
ion the  particular  portion  intended,  can  not  avail ;  as,  "to  all  that 
part  which  relates  to  a  corroboration  of  the  evidence  of  the  ac- 
complice by  subseouent  facts  developed  in  the  case;" or,  "to  all 
that  i>ortion  of  the  charge  which  undertakes  to  state  the  facts  and 
theories  as  having  been  proved  or  claimed  on  the  part  of  the  State 
and  the  defendant  respectively."    Malachi  v.  State,  134. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Theory  of  biU  of  exchange,— In  theory,  the  legal  implications  aris- 

ing from  the  face  of  a  bill  of  exchange  are,  that  the  drawer  has 
funds  in  the  hands  of  the  drawee,  that  he  is  indebted  to  the  pay- 
ee, and  that  he  directs  payment  of  that  debt  to  be  made  by  the 
drawee  out  of  said  funds ;  and  if  the  bill  is  indorsed  by  the  payee 
to  a  third  person,  there  is  nothing  on  the  face  of  the  papers  show- 
ing that  the  indorsement  is  a  part  of  the  original  transaction,  or 
rests  on  the  same  consideration.    Boiling  &  Son  v.  McKensie,  470. 

2.  lAabUily  of  indorser;  what  excuses  notice;  speciai  and  common  counts. 

The  liability  of  an  indorser  of  a  bill  is  only  contingent  and  condi- 
tional, requiring  due  presentment  and  notice  of  the  drawee's 
failure  to  pay ;  and  if  the  complaint  contains  only  a  special  count 
on  the  indorsement,  to  which  a  plea  is  interposed  denying  pre- 
sentment and  notice,  a  replication  averring  that  the  defendant  is 
the  real  debtor,  aud  that  the  consideration  of  the  bill  is  goods  and 
merchandise  sold  to  him  by  plaintiff,  is  a  departure;  nor  wonld 
the  replication  be  good,  if  tiie  complaint  contained  the  common 
counts,  unless  it  averred  facts  showing  that  the  bill  was  accommo- 
dation paper  in  the  hands  of  the  payee,  given  to  enable  him  to 
raise  money  or  buy  goods,  and  worthless  until  indorsed  by  him 
to  the  plaintiff,  lb.  470. 
8.  Same;  subsequent  promise^  or  acknowledgment  of  liability. — ^If  the 
drawer  or  indorser  of  a  bill,  knowine  that  due  presentment,  protest 
and  notice  have  not  been  made  and  given,  promises  to  pa^r,  or  ac- 
knowledges continued  liability  and  obligation  to  pay,  this  fixes 
his  liability  as  if  there  had  been  no  laches  on  the  part  of  the 
holder ;  and  such  acknowledgment,  or  admission,  is  sufficient, 
whether  made  before  or  after  the  commencement  of  the  suit ;  bat 
a  promise  to  pay,  made  after  the  commencement  of  the  suit,  is  not 
sufficient,  unless  it  includes  something  which  is  the  equivalent  of 
an  admission  that  the  original  liability  still  subsists.    lb.  470. 

4.  Acceptance  of  biU  of  exchange  as  payment, — A  bill  of  exchange 

drawn  on  a  third  person,  by  a  surety  on  the  note  secured  by  mort- 
gage, in  favor  of  the  mortgagee,  is  presumptively  received,  hot 
as  a  payment  on  the  debt,  but  only  as  a  means  of  raising  funds 
to  be  applied  as  a  payment  when  realized ;  and  the  onus  is  on  the 
mortgagor  to  overcome  this  presumption.  But,  in  this  case,  the 
court  holds,  affirming  the  chancellor's  decree,  that  the  evidence 
affirmatively  establishes  the  acceptance  of  the  bill  as  a  payment, 
showing  an  entry  at  the  time  of  the  amount  of  the  bilf.  less  ex- 
change, as  an  indorsement  on  the  note,  and  similar  entries  of 
credits  on  several  accounts  rendered  between  the  parties  subse- 
quently, both  before  and  after  the  dishonor  of  the  bill.  Whitley 
3c  Trimble  v,  Dunham  Lumber  Co,,  493. 

5.  Indorsement  of  note  in  blank, — ^The  indorsement  of  a  promissory 

note  in  blank  confers  on  the  indorsee,  or  any  subsec^uent  holder 


Digitized  by  Google 


INDEX.  661 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES— Coniinti^d. 
and  owner,  the  right  to  fill  up  the  blank  by  inserting  his  own 
name ;  and  it  is  not  necessary  that  this  shall  be  done  before  the 
note  goes  to  the  jury,  his  possession  and  production  of  it  being 
prima  facie  evidence  of  his  ownership  and  right  to  recover. 
Lake-tide  Land  Co,  Dromgoole,  605. 

6.  Who  is  proper  party  plaintiff;  averment  of  transfer   of   note.-^An 

action  on  a  promissory  note,  payable  at  a  bank  or  bankine-house. 
must  be  brought  in  the  name  of  jbhe  person  having  the  legal 
title  (Code,  ^  2594) ;  and  where  the  complaint  alleges  that  tne 
note  is  so  payable,  an  averment  that  it  was  "duly  transferred" 
to  plaintiff  by  the  payee,  does  not  show  that  he  has  the  legal  title 
by  indorsement,    ih.  505. 

7.  Plea  denying  plaintiff's  ownership  of  note  sued  on. — In  an  action  by 

the  transferree  of  a  promissory  note,  a  plea  denying  nis  legal 
ownership  of  the  note  is  not  demurrable,  for  the  want  of  an  aver- 
ment that  the  note  is  payable  at  a  bank  or  banking-house,  when 
that  fact  is  alleged  in  the  complaint,    lb.  505. 

8.  Presumptum  as  to  place  where  note  is  executed' — A  promissory  note, 

dated  at  Columbus,  Georgia,  is  presumptively  signed  and  deliv- 
ered there,  without  the  aid  of  extrinsic  evidence.  Holland  v,  Ber- 
gan,  622. 

BONDS. 

1.  Bond  for  keeping  bridge  inrepair;  liability  to  rebuild,  if  washed  away. 

A  bond  given  to  the  county  by  the  builder  of  a  public  bridge, 
conditioned  that  it  shall  be  '^kept  in  good  repair,'^'  and  shall  re- 
main safe  for  the  passage  of  travellers  and  other  persons  continu- 
ously for  the  period  of  five  years"  (Code,  H  1456-57),  binds  him 
to  rebuild  the  bridge,  if  it  is  washed  away  by  a  flood  during  that 
period,  though  the  flood  was  of  unusual  and  unprecedented  mag- 
nitude and  extent.    Meriwether  v.  Lowndes  County ,  362. 

2.  Forfeiture  of  claim  bond;  summary   execution  against  sureties. — A 

claim  bond  must  be  returned  forfeited  by  thcconstable,  or  other 
levying  officer,  before  a  summary  execution  can  be  regularlv 
issued  against  the  sureties  (Code,  §§  3008, 3368) ;  and  without  such 
return,  tne  justice  of  the  peace,  before  whom  the  claim  was  inter- 
posed, has  no  authority  to  enter  a  forfeiture.  Catching  v.  Bow- 
den,  604. 

3.  Claim  Ibond;  condition  as  to  payment  of  costs. — A  statutory  claim 

bond,  being  conditioned  that  the  obligors  "shall  have  the  prop- 
erty forthcoming  for  the  satisfaction  of  the  judgment,  if  it  be 
found  liable  therefor,  and  pay  such  costs  and  damages  as  may 
be  recovered  for  putting  in  said  claim  for  delay"  (Code,  ^  3004), 
binds  them  for  the  payment  of  the  costs,  if  a  judgment  of  condem- 
nation is  rendered,  although  the  judgment  does  not  ascertain  that 
the  claim  was  put  in  for  delay.    McElrath  v.  Whetstone,  623. 

BRIDGES. 

1.  Bend  for    keeping  bridge  in  repair;  liability  to  rebuild,  if  washed 

away. — ^A  bond  given  to  the  county  by  the  builder  of  a  public 
bridge,  conditioned  that  it  shall  be  "kept  in  good  repair,''  and 
"sh^l  rtmain  safe  for  the  passage  of  travellers  and  other  persons 
continuously  for  the  period  of  five  years"  (Code,  i§  1456-57),  binds 
him  to  rebuild  the  bridge,  if  it  is  washed  away  by  a  flood  during 
that  period,  though  the  flood  was  of  unusual  and  unprecedented 
magnitude  and  extent.    Meriwether  v.  Lowndes  County,  362. 

2.  Same;  information  or  complaint  by  freeholder. — ^The  statute  requires 

^e  County  Commissioners  to  notify  the  contractor  that  the  bridge 
has  become  unsafe,  or  has  been  washed  away,  when  the  fact  is 
made  known  to  them  by  a  freeholder  of  the  county,  and  to  bring 
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suit  in  the  name  of  the  county  on  his  failure  or  refusal  to  repair 
or  rebuild;  but  such  information  or  complaint  b^  a  freeholder  is 
not  a  condition  precedent  to  the  right  of  the  commissioners  to  give 
notice  and  bring  suit.  Ih.  362. 
3.  Same;  maieriah  furnUhed  by  county. — ^The  bridge  consisting  of  a 
single  span,  with  approaches  at  each  end,  the  fact  that  the  county 
furished  the  materials  for  the  span,  and  paid  the  contractor  a 
specified  sum  for  superiptending  its  erection,  is  not  available  as  a 
partial  defense  to  the  action  on  the  l)ond.    lb,  362. 

CARRYING  CONCEALED  WEAPONS.    See  Criminal  Law,  13-16. 
CHANCERY. 

JUBISDICTION,  AND  GbNBBAL  PRINCIPLES. 

1.  Equitable  attachment. — An  equitable  attachment  at  the  suit  of  cred- 

itors of  an  insolvent  debtor,  who  has  made  a  fraudulent  sale  or 
transfer  of  his  property,  may  reach  the  goods  remaining  in  the 
hands  of  the  fraudulent  grantee,  but  can  go  no  further,  though  he 
may  be  held  personally  liable  for  the  goods  sold,  consume,  or 
otherwise  converted.    Dollint  <&  Co,  v,  Lindtey  <fc  Co,,  217. 

2.  Appointment  of  receiver;  attacJied  property,  unth  statutory  claim  in- 

terposed.— Property  on  which  an  attachment  at  law  has  been 
levied,  and  to  which  a  statutory  claim  has  been  interposed,  is  in 
the  custody  of  the  law ;  and  a  court  of  equity  will  not  interfere 
with  the  custody  and  control  of  the  law  court,  by  appointing  a  re- 
ceiver at  the  instance  of  other  creditors,  who  have  not  a  para- 
mount lien,    lb.  217. 

3.  Same;  without  notice. — To  justify  the  appointment  of  a  receiver 

without  notice,  and  the  consequent  dispossession  of  the  owner  of 
his  presumptive  right  to  control  his  own  property,  with  no  bond 
to  compensate  him  for  its  wrongful  seizure,  requires  "a  very 
strong  case,  sustained  by  strong  affidavit  or  affidavits  of  fact  and 
urgency."    lb,  217. 

4.  Bill  for  discovery;  allegations;  affidavit, — A  bill  for  discovery  filed 

by  a  creditor  without  a  lien,  seeking  to  discover  and  subject  the 
debtor's  property  to  the  payment  of  a  legal  demand  (Code,  §  3545), 
must  be  sworn  to,  and  must  allege  (1)  that  the  debtor  has  not  visi- 
ble means  subject  to  legal  process,  of  value  sufficient  to  pay  the 
demand,  and  (2)  that  he  has  assets  not  subject  to  leeal  process, 
which  are  liable  for  his  debts,  and  a  discovery  of  which  is  sought. 
Lawson  v,  Warren,  584. 

5.  Equitable  relief  against  fraud;  filing  bill  within  twelve  months  after 

discovery, — When  a  bill  seeks  equitable  relief  as^ainst  a  decree  in 
chancery  on  the  ground  of  fraud,  after  the  statutory  bar  has  been 
perfected  in  favor  of  the  parties  holding  under  it,  it  must  allege 
with  precision  the  facts  which  constitute  the  alleged  fraud,  and  the 
discovery  of  those  facts  within  twelve  months  b^^fore  the  filins  of 
the  bill  (Code,  i  2630) ;  and  it  is  not  sufficient  to  allege  the  dis- 
covery of  a  fact  tending,  in  connection  with  other  facts  already 
known,  to  show  fraud.     Duncanv,  Williams,  341. 

6.  Presumptions  from  lapse  of  time,  in  favor  of  4ecr^.— When  the 

validity  of  a  chancery  decree  is  assailed  after  the  llpse  of  twenty 
years,  on  account  of  errors  and  irregularities  patent  on  its  face, 
the  court  will  presume  "almost  any  fact"  necessary  to  sustain  it, 
whether  consistent  with  the  record  or  contradictory  of  it.    lb,  341. 

7.  Fraudulent    combination  and  misconduct  of  directors,  as  against 

stockholders  and  corporation;  remedies  against. — After  the  organisa- 
tion of  a  corporation,  if  some  of  the  corporators  or  directors  enter 
into  a  fraudulent  agreement  and  combination  for  the  purchase, 
in  the  name  of  the  corporation,  of  a  tract  of  land  from  one  of 
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them,  at  a  price  greatly  in  excesB  of  its  valae,aQd  issue  stock  to 
him  on  the  basis  of  this  over-val  nation ;  this  is  a  fraud  on  the 
corporation,  if  not  on  subsequent  subscribers  for  stock,  and  equi- 
table relief  against  it  must  be  sought  in  the  name  of  the  corpo- 
ration, or  of  defrauded  stockholders  after  refusal  of  the  corporate 
authorities  to  act.  Tutwiler  v,  Tuskaloosa  CocU,  Iron  <k  Land 
Co.,  391. 

8.  Injunction'at  suit  of  property-ovmers  and  tax-payers,  a{iain9t  munic- 

ipal authorities,  restraining  payment  of  invalid  warrants. — Prop- 
erty-owners and  tax-payers,  residents  of  a  municipality,  may 
maintain  a  bill  in  equity  against  the  corporate  authorities,  to  en- 
join t^e  payment  of  warrants  issued  without  authority  of  law ; 
but,  if  it  appears  that,  although  the  warrants  are  void,  the  holder 
has  a  valid  claim  against  the  corporation  for  the  money  advanced 
on  them,  the  injunction  will  not  be  retained.  Allen  v.  Town  of 
LaFayette,  641. 

9.  Injunction  of  judgment  at  law. — A  court  of  equity  will  enjoin  a 

judgment,  which  purports  to  have  been  rendered  bv  default,  on 
averment  and  proof,  as  in  this  case,  that  the  defendant  was  not 
served  with  process,  and  that  he  had  a  good  and  meritorious 
defense  to  the  action.    Rice  <!'  Wilson  v.  Tobias,  214. 

10.  Extent  of  relief  in  equity;  injunction  of  action  at  law  by  mortgofee, 

under  bill  for  cancellation  of  mortgage,  or  account  and  redemption. 
When  the  jurisdiction  of  a  court  of  equity  has  attached,  under  a 
bill  filed  by  the  mortgagor,  alleging  payment  of  the  mortgage 
debt,  and  praying  a  cancellation  of  the  mortgage,  or  a  redemp- 
tion on  payment  of  any  balance  found  due  on  statement  of  the 
account;  and  the  mortgagee  afterwards  brings  an  action  at  law 
on  the  notes  secui  ed  by  the  mortgage,  which  fact  is  brought  to 
the  attention  of  the  court  by  an  amended  and  supplements  bill, 
the  court  will  effectuate  its  jurisdiction  by  enjoining  such  action 
at  law.     Whitley  &  Trimble  v.  Dunham  Lumber  Co.,  493. 

11.  Bill  for  cancellation  of  mortgage,  or  redemption  on  payment  of  any 

balance  found  due. — A  mortgagor  may  file  a  bill  allegmg  full  pay- 
ment and  satisfaction  of  the  secured  debt,  and  asking  a  can- 
cellation of  the  mortgage,  and  also  for  an  account  and  redemp- 
tion, offering  to  pay  any  balance  that  may  be  found  due.  A, 
493. 

12.  Dissolution  of  injunction  on  partial  denials  of  answer. — When  the 

bill  pra^s  the  cancellation  of  a  mortgage,  alleging  full  payment 
and  satisfaction  of  the  debt,  and  also  for  an  account  and  redemp- 
tion, offering  to  pay  any  balance  found  due,  a  denial  of  the  fact 
of  payment  in  the  answer  does  not  meet  the  full  equity  of  the 
bill,  nor  entitle  the  defendant  to  a  dissolution  of  the  injunction 
against  a  threatened  sale  under  the  power ;  and  the  case  also 
comes  within  the  rule  which  authorizes  the  retention  of  the  in- 
junction, whenever  it  appears  that  thereby  less  injustice  and 
inconvenience  would  probably  result  to  the  defendant,  than 
would  result  to  the  complainant  from  a  dissolution.    lb.  493. 

13.  Parol  gift  of  note  and  mortgage;  remedies  of  grantee. — If,  after  such 

verbal  gift  and  transfer,  the  mortgage's  executor  sells  the  land 
nnder  a  power  in  the  mortgage,  in  disregard  of  the  rights  of  the 
grantee,  the  latter  may  set  aside  the  sale  in  equity,  or,  affirming 
the  sale,  may  claim  and  recover  the  proceeds  by  action  at  law ; 
but  he  can  not  enjoin  an  action  at  law  by  the  purchaser  to  re- 
cover the  possession  from  the  mortgagor.  O'Connor  v.  McHugh, 
531. 

14.  Purchase  by  mortgagee  at  sale  under  power;  who  may  disaffirm  and 

redeem.— If  a  mortgagee  becomes  the  purchaser  at  his  own  sale 
under  a  power  in  the  mortgage,  without  the  consent  of  the 
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mortgagor,  the  latter  may  disaffirm  the  sale  within  a  aeaaonable 
time,  and  claim  a  redemption  and  account ;  bat,  not  having  ex- 
ercised this  right  himself,  he  can  not  assign  or  convey  it  to  another 
person,  so  as  to  authorize  the  assignee  to  disaffirm  and  redeem. 
McCaUv,Ma9h,4%7, 

15.  Subrogation,  or  equitable  aBsipnmerU  of  mortgage,  on  payment    by 

assianee  of  equity  of  redemption. — Lands  being  conveyed  by  the 
husband,  on  a  nominal  consideration,  besides  love  and  affection, 
in  trust  for  the  wife  for  life,  with  remainder  in  one-half  to  the 
heirs  or  devisees  of  each  of  them  respectively,  and  the  lands  be- 
ing at  the  time  subject  to  an  outstanding  mortgage  executed  by 
the  husband;  the  wife  has  a  right  to  pay  off  and  discharge  the 
mortgage,  for  her  own  benefit  and  protection,  either  before  or 
after  ner  husband's  death ;  and  such  payment  being  made  by  her 
after  his  death,  by  allowing  the  mortf^agee  to  retain  and  appro- 
priate the  rents,  she  is  entitled,  as  agamst  the  heirs  of  the  hus- 
band, or  any  one  claiming  under  him,  to  be  subrogated  to  the 
rights  of  the  mortgagee,  or  to  stand  as  an  equitable  assignee  of 
the  mortgage.    Ohmer  v,  Boyer,  273. 

16.  Same;  interest  on  mortgage  debt,  as  between  tenant  for  life  and  re- 

mainder-man.— ^The  wife  (or  widow)  being  tenant  for  life  of  the 
property,  under  such  deed,  was  bound,  as  against  the  remain- 
der-man, to  keep  down  the  accruing  interest  on  the  mortgage 
debt,  and  no  interest  could  be  allowed  during  her  life ;  but,  after 
her  death,  on  bill  for  sale  or  partition  between  her  devisees 
and  the  husband's  heirs,  interest  on  the  principal  paid  is  to  be 
apportioned  according  to  their  respective  interests  as  remainder- 
men,   lb,  273. 

17.  Limitation  of  foreclosure  of  mortgage,  or  enforcement  by  equitable 

assignee, — ^The  foreclosure  or  enforcement  of  a  mortgage  is  not 
barfed  by  lapse  of  time  less  than  twenty  years,  in  the  absence 
of  an  actual  adverse  possession  by  the  mortgagor,  or  those  claim- 
ing under  him,  brought  home  to  the  knowledge  of  the  mortgagee ; 
and  the  same  limitation  applies  to  an  equitable  assignee,  who, 
having  paid  the  debt,  seeks  to  be  subrogated  to  the  rights  of  the 
mortgagee,  as  against  the  heirs  of  the  mortgagor.    lb.  273. 

18.  Sale  Of  land  for  equitable  division  among  tenants  in  common;  alle- 

gation of  necessity  for  sale.^ln  a  bill  which  seeks  a  sale  of  lands 
for  distribution,  or  equitable  division,  among  several  tenants  in 
common,  **it  is  always  safest  to  conform  to  the  letter  of  the  stat- 
ute" (Code,  ii  3253,  3262),  and  allege  that  the  lands  ''can  not  be 
equitably  divided  among  them ;"  and  where  the  parties  interested 
are  eight  heirs  at  law,  some  of  whom  seek  a  sale  of  two  tracts  or 
parcels  of  land,  not  alleging  that  they  constitute  the  entire  inher- 
itance, the  necessity  for  such  averment  is  not  obviated.  McEvoy 
V,  Leonard,  455. 

19.  Same;  adverse  possession.^The  Chancery  Court,  like  the  Probate 

Court,  in  the  exercise  of  this  statutory  jurisdiction,  has  no  au- 
thority to  order  a  sale  of  lands  which' are  adversely  held.    lb.  455. 

20.  Specific  performance;  what  bill  must  aHege.—ln  a  suit  lor  the  spe- 

cific execution  of  a  contract  of  sale,  the  complainant  is  strictly 
required  to  do  equity,  by  showing  substantial  performance  on 
his  own  part,  or  alleging  a  readiness  and  offer  to  perform  all 
that  is  incumbent  on  him  under  the  terms  of  the  contract;  and 
when  any  stipulation  on  his  part  constitutes  a  condition  prece- 
dent to  his  right  to  relief,  he  must  show  performance  as  stipu- 
lated, or  facts  constituting  a  waiver  thereof,  or  special  circum- 
stances which  authorize  the  court  to  grant  relief  agamst  it.  Hag- 
gerty  v.  Elyton  Land  Co.,  428. 

21.  Same;  conditions  precedent  and  subsequent.— On  a  contract  for  the 


Digitized  by  CjOOQ IC 


INDEX.  666 

CHANCERY— Conimti^d. 

sale  of  a  tract  of  land,  the  title  bond  reciting  the  payment  of  a 
sam  of  money  by  the  parcbaser,  and  his  agreement  to  erect  im- 
provements of  specified  vahie  within  a  specified  time,  and  far- 
ther declaring  that  the  erection  of  the  improvements  "  is  the 
principal  consideration  and  inducement  for  the  said  sale/'  and 
that  if  they  are  not  erected  as  and  when  stipulated,  the  par- 
chaser  shall  forfeit  the  money  paid  and  whatever  improvements 
he  may  have  erected ;  possession  being  delivered  on  the  payment 
of  the  monev,  the  parcnaser  acquires  at  once  an  equitable  interest, 
as  to  which  the  stipulation  for  a  forfeiture  is  a  condition  sub- 
sequent; but  he  is  not  entitled  to  a  conveyance,  or  to  a  specific 
execution  of  the  contract,  unless  the  improvements  are  erected 
as  and  when  stipulated,  their  election  being  a  condition  prece- 
dent.   i6.  428. 

22.  Same;  time  of  performance;  Iache8,^-AB  a  general  rule,  a  court  of 

equity  does  not  regard  the  time  of  performance  as  of  the  essence 
of  the  contract  for  the  sale  of  land,  unless  made  so  by  express 
stipulation,  or  arising  by  implication  from  the  nature  of  the 
subject-matter  and  the  declared  objects  of  the  vendor ;  as  here, 
where  the  bond  for  titles  declared  that  the  erection  of  improve- 
ments by  the  purchaser,  as  stipulated,  was  the  principal  consid- 
eration and  inducement  for  the  sale ;  and  the  purchaser  havine 
failed  to  make  the  specified  improvements,  although  he  remainea 
in  possession  more  than  twelve  months  after  the  expiration  of 
the  stipulated  period,  and  having  then  moved  away,  leaving  the 
taxes  unpaid,  if  these  facts  did  not  authorize  the  vendor  to  re- 
gard the  contract  as  abandoned,  they  show  such  gross  laches  as 
would  bar  the  purchaser's  right  to  a  specific  performance. 
26.428. 

23.  Same;  laches  by  heirs  of  deceased  purchaser;  lapse  of  time,  or  stale 

demand, — The  purchaser  having  forfeited  his  right  to  specific 
performance,  and  died  more  than  a  year  after  his  abandonment 
of  possession,  his  heirs  at  law  can  not  maintain  a  bill  to  compel 
specific  performance  thirteen  years  afterwards,  without  averment 
and  proof  of  a  satisfactory  reason  for  their  delay ;  and  if  they 
rel^  on  ignorance  of  their  rights,  they  must  aver  and  prove  due 
diligence  in  the  ascertainment  of  the  facts  on  which  they  base 
their  claim  to  relief.    Ih,  428. 

24.  Same;  waiver  of  condition, — When  the  purchaser,  or  his  heirs,  seek- 

ing specifiic  performance  of  the  contract,  rely  on  the  iiaiver  of 
a  condition  precedent  on  his  part  to  be  performed,  they  must 
show  an  agreement  founded  on  valuable  consideration,  or  facts 
which  estop  the  vendor  from  insisting  on  the  condition.    lb.  428. 

25.  Specific  performance  of  stipulation  for  conveyance  in  contract  of  lease; 

consideration;  mutuality. — A  writing  signed  by  the  defendant, 
which  states  that  he  has  rented  a  tract  of  land  to  the  complainant 
for  a  term  of  ten  years,  at  a  stated  annual  rent,  and  agrees,  if  the 
rent  is  paid  at  the  times  stated,  to  execute  to  him  "a  good  and 
sufficient  deed  to  said  land,  as  a  free  gift,  without  any  charge  or 
compensation  from  him,''  is  supported  by  a  sufficient  considera- 
tion as  an  agreement  to  convey,  and  will  be  specificallv  enforced 
at  the  instance  of  the  purchaser,  after  the  expiration  of  the  term, 
on  proof  of  payment  of  the  rent  as  stipulated ;  and  the  want  of 
mutuality  in  the  contract  is  no  defense  against  its  specific 
performance.    Davis  v.  Robert,  402. 

26.  Same;  waiver  of  prompt  payments. — Prompt  payment  of  the  rent  on 

the  days  si)ecified,  even  if  it  be  of  the  essence  of  the  contract, 
may  be  waived,  and  is  waived  by  the  acceptance  of  the  money  on 
other  days,  some  before  and  some  after  the  days  of  maturity, 
lb.  402. 
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27.  Same;  tender  of  deed  by  purchaser. — The  tender  of  a  deed  by  the 

parchaser  asking  a  specific  performance,  to  be  executed  by  the 
vendor,  is  unnecessary,  being  a  useless  ceremony,  when  the 
vendor  denies  bis  right  to  a  conveyance.    76.  402. 

28.  Oral  agreement  for  exchange  of  lands;  delivery  of  possession  as  part 

performance. -Ajnder  an  oral  agreement  for  an  exchange  of  lands, 
if  possession  is  mutually  nven  and  taken,  the  case  is  taken  out 
of  the  statute  oE  frauds  (Code,  ^  1732,  snbd.  5),  and  either  party 
may  compel  the  execution  of  a  conveyance  by  the  other.  McLure 
V.  Tennille,  672. 

29.  Vendor's  lien;  transfer  by  delivery;  purchtue  or  payment. —Under 

statutory  provisions  (Code,  §  1764),  a  vender's  lien  on  land,  for 
the  unpaid  purchase^money,  passes  to  a  transferree  of  the  pur- 
chaser's notes  b}r  deliverv  merely,  without  indorsement  or  as- 
signment in  writing;  and  if  the  complainant,  seeking  to  enforce 
a  vendor's  lien,  acquired  the  notes  by  purchase  from  the  vendor, 
he  may  assert  the  lien ;  but  not  when  he  advanced  the  money 
as  a  loan  at  the  instance  and  request  of  the  purchaser,  to  whom 
the  notes  were  surrendered,  and  by  whom  they  were  after- 
wards placed  in  the  hands  of  the  complainant,  the  amount  so 
paid  being  charged  in  his  running  account  for  advances,  which 
was  secured  by  a  mortgage  on  other  property.  Jones  v.  Lock- 
ard,  675. 

30.  Waiver  of  vendor's  lien;  equitable  estoppel  against  married  woman. 

A  married  woman,  joining  with  her  husband  in  a  sale  and  con- 
veyance of  land  belonging  to  her  statutory  estate  prior  to  the 
laws  now  of  force,  and  taking  a  second  mortgage  to  secure  the 
deferred  payment  of  the  purchase-money ,  is  estopped  from  assert- 
ing a  vendor's  lien  on  the  land,  as  against  the  first  mortgagee, 
who,  with  her  knowledge,  acquiescence  and  active  interference, 
advanced  the  money  with  which  the  cash  payment  was  made, 
taking  his  mortgage  as  security.     Wilder  v.  Wilder^  414. 

31.  Probate  of  codicil,  after  probate  of  will;  when  aUowed. — When  a 

will  has  been  dul3r  admitted  to  probate,  its  validity  can  only 
be  impeached  by  bill  inequity  filed  within  the  period  prescribed 
by  the  statute  (Code,  §§  1989,  2000-2) ;  and  since  the  subsequent 
probate  of  a  codicil,  containing  provisions  inconsistent  with  the 
will,  necessarily  supersedes  and  annuls  it  to  the  extent  of  such 
inconsistency,  such  probate  ean  not  be  allowed  after  the  expira? 
tion  of  the  statutory  period  for  contesting  the  will.  Watson  v. 
Turner,  220. 

82.  Contesting  probate  in  equity. -^Il  codicil  havinp;  been  admitted  to 
probate,  after  a  contest  by  some  of  the  parties  interested  in  the 
estiite,  more  than  twenty  years  after  the  probate  of  the  original 
will  (Code,  §§  1989,  2000-02),  an  heir  or  legatee,  who  did  not  join 
in  that  contest,  may  maintain  a  bill  in  equity,  within  five  years, 
to  set  aside  such  probate.    lb.  220. 

:^     *  Pleading  and  Fbacticb. 

33«  Multifariousness. — A  bill  filed  b^  some  of  the  children  of  deceased 
hukband  and  wife,  against  their  brothers  and  sisters,  as  heirs  at 
law,  and  tenants  in  common  of  a  tract  of  land,  of  which  it  is 
alleged  the  husband  died  seized  and  possessed,  seeking  (1)  to  set 
aJaioe  the  will  of  the  wife,  by  which  she  devised  the  land  to  some 
of  the  defendants ;  (2)  to  vacate  and  cancel,  as  a  cloud  on  the 
title,  a  deed  by  which  the  husband  had  conveyed  the  land  in  trust 
for  tne  use  and  benefit  of  the  wife,  and  (3)  to  have  the  land  sold 
for  partition,  or  equitable  division  among  all  the  children, — ^is 
multifarious.    McEvoy  v.  Leonard,  466. 

34.  Same,— A  bill  filed  by  a  stockholder   against  the  corporation, 
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seeking  to  prevent  a  threatened  sale  of  his  stock  on  account  of 
unpaid  subscriptions  or  installments,  is  between  him  and  the 
corporation  only,  and  any  relief  granted  would  be  against  the 
corporation ;  and  if  it  also  asks  relief  against  fraud  and  wrongs 
perpetrated  by  stockholders  and  others  on  the  corporation  itself, 
alleging  that  the  governing  body  have  refused  to  interfere  on  re- 
quest, this  is  asking  relief  for  (not  against)  the  corporation,  and 
renders  the  bill  multifarious ;  but,  if  the  bill,  in  its  nrst  aspect,  is 
substantially  defective,  authorizing  no  relief,  the  question  of 
multifariousness  is  immaterial.  Tutwiler  v.  Tush.  Coal,  Iron  A 
Land  Co.,  391. 
36.  Parties  to  hill;  corporation  and  officers,— In  a  bill  by  a  stockholder 
against  a  corporation,  the  president  personally  is  improperly 
joined  as  a  defendant,  when  no  bad  faith  or  other  misconduct  is 
charged  against  him,  and  no  relief  is  prayed  against  him;  nor 
can  it  be  maintained  on  the  ground  of  discovery,  when  a  sworn 
answer  from  him  is  waived,    lb.  391. 

36.  Administrator  as  party. — When  the  bill  seeks  a  sale  of  lands  de- 

scended, for  equitable  division  among  the  heirs  at-  law,  '*it  is 
always  safest  to  have  a  personal  repiesentative  of  the  intestate 
appointed,''  and  made  a  party,  especially  when  it  is  not  averred 
that  the  estate  owes  no  debts.    McEvoy  v.  Leonard^  455. 

37.  Allegations  of  bill,  asking  sale  of  lands  for  partition, — ^In  a  bill  which 

seeks  a  sale  of  lands  for  distribution,  or  equitable  division,  among 
several  tenants  in  common,  **itis  always  safest  to  conform  to  the 
letter  of  the  statute"  (Code,  §^3253,  3262),  and  allege  that  the 
lands  "can  not  be  eauitably  divided  among  them;"  and  where 
the  parties  interested  are  eight  heirs  at  law,  some  of  whom  seek 
a  sate  of  two  tracts  or  parcels  of  land,  not  alleging  that  1  hey  con- 
stitute the  entire  inheritance,  the  necessity  for  such  averment  is 
not  obviated.    lb.  455. 

38.  Allegations  of  bill  by  foreign  corporation. — In  a  bill  filed  by  a  foreign 

corporation,  to  foreclose  a  mortgage,  or  to  enforce  any  other  con- 
tract, if  it  affirmatively  appears  that  the  mortg^M^e  or  other  con- 
tract was  executed  in  Alabama,  compliance  wim  constitutional 
and  statutory  provisions  regulating  tne  right  of  foreign  corpora- 
tions to  do  business  here  (that  is,  by  having  a  resident  agent  and 
a  known  place  of  business  here)  must  be  ^eged,  as  essential  to 
the  right  to  relief ;  otherwise,  the  fact  of  non-compliance  is  matter, 
of  defense,  and  must  betaken  by  plea  or  answer.  Christian  v. 
Amer.  Freehold  Mortgage  Co.,  198. 

39.  Instructions  to  register,  as  to  statement  of  account. — In  a  foreclosure 

suit,  on  appeal  from  a  decree  of  reference  as  to  the  matters  of 
account,  tne  failure  of  the  chancellor  to  give  specific  directions 
to  the  register  as  to  the  manner  of  stating  the  account  is  not  a 
reversible  error,  since  it  is  to  be  presumed  that  the  register  will 
state  the  account  according  to  law,  and  any  error  committed  by 
him  would  be  matter  of  exception  and  review.  Lehman,  Durr 
<k  Co.  V.  Comer,  579. 

40.  Objections  to  evidence;  waiver  o/.— Objections  to  evidence  in  a  chan- 

cery case,  which  were  not  raised  m  the  court  below,  can  not 
avail  in  this  court,  either  for  the  purpose  of  putting  the  lower 
court  in  error  in  admitting  the  evidence,  or  bavins  it  excluded  by 
.  this  court  in  passing  on  the  sufficiency  of  the  evidence  to  sustain 
the  decree,    nice  &  Wilson  v.  Tobias,  214. 

41.  Dissolution  of  injunction  on  partial  denials  of  answer. — When  the 

bill  prays  the  cancellation  of  a  mortgage,  alleging  full  payment 
and  satisfaction  of  the  debt,  and  also  for  an  account  and  redemp- 
tion, offering  to  pay  any  balance  found  due,  a  denial  of  the  fact  of 
payment  in  the  answer  does  not  meet  the  tuU  equity  of  the  biU| 
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nor  entitle  the  defendant  to  a  dissolution  of  the  injunction  against 
a  threatened  sale  under  the  power;  and  the  case  also  comes 
within  the  rule  which  authorizes  the  retention  of  the  injunction, 
whenever  it  appears  that  thereby  less  injustice  and  inconvenience 
would  probably  renult  to  the  defendant,  than  would  result  to  the 
complainant  from  a  dissolution.  WhilUy  A  THmbU  v,  Dunham 
Lumber  Co,,  AdS. 

QHANGE  OF  VENUE.    See  Criminal  Law,  127. 

GHARGE  OF  COURT  TO  JURY. 
1.  Ah9&act  charpe,—'A  charge  given  can  not  be  considered  abstract, 
when  there  is  any  evidence,  however  weak  or  inconclusive,  tend- 
ing to  support  its  assumptions,  or  facts  hypothetically  stated. 
B.  Street  Kailway  Co.  v.  CcUder^voodf  247. 
'2.  Ah$iractt  ambiguous,  or  indefinite  charge. — The  giving  of  a  charge 
which  is  abstract,  ambiguous,  obscure,  or  general  and  indefinite, 
but  yet  legally  correct,  will  not  work  a  reversal,  unless  it  appears 
that  the  jury  were  misled  by  it.     Waller  v.  State,  79. 

3.  Argumentative  charges  are  properly  refused.    Kirby  v.  StaUj  74 ; 

Watkine  v.  StaU,  82. 

4.  Argume-fitative  charges,  or  charges  which  select  and  give  undue 

prominence  to  particular  facts  or  parts  of  tlie  evidence,  are  prop- 
erly refused*    ^alm  v.  State,  £6 ;  Bank  v.  McDonneU,  434. 

5.  Argumentative  charges  to  the  jury  are  properly  refused,  though 

the  .propositions  asserted  might  properiy  be  urged  by  counsel 
before  the  jury.  Pellum  v.  State,  28. 
%.  Argumentative  charges  are  properly  refused ;  as,  that  mere  discrep- 
ancies on  immaterial  points,  when  the  witnesses  are  under  the 
rule,  tend  rather  to  show  the  truth  than  the  falsity  of  their 
testimony ;  or,  that  the  jury  "  may  look  to  "  a  named  fact,  or 
"  may  consider  **  it,  as  shedding  light  on  a  material  question. 
Little  V,  StaU,  99. 

-  7.  Charge  construed  as  a  whole,  and  in  connection  with  evidence*— 'The 
general  charge  of  the  court  must  be  construed  as  a  whole,  and  in 
connection  with  the  evidence,  and  not  in  disconnected  parts,  or 
by  garbled  extracts,  to  which  exceptions  are  separately  reserved. 

i         Oibsonv.  State,  121. 

•  8.  Numbering  charges, — When  numerous  charges  are  asked  and  re- 
fused, the  failure  to  number  them  (except  by  pencil-marks  on  the 
margin  of  the  transcript  in  this  court),  or  otherwise  identify 
them,  tends  to  embarrassment  in  their  discussion  by  this  court, 
and  should  be  avoided.  /6.  121. 
9.  Gemeral  charge  on  evidence, — When  there  is  any  evidence  what- 
ea^er,  however  weak  and  inconclusive  it  may  be,  direcUy  tend- 
ing to  show  the  defendant's  guilt,  its  sufficiencv  should  be  sub- 
mitted to  the  jury,  and  a  general  charge  in  his  uivor  is  properly 
refused.    Pellum  v.  State,  28. 

10.  So/m^. — When  the  offense  charged  is  clearly  proved,  and  there  is 

evidence  tending  to  identify  the  defendant  as  the  perpetratoiv-fls, 
fats  presence  at  the  time  and  place,  and  his  flight  on  the  next 
day — it  is  for  the  jury  to  determine  the  weight  and  sufficiency  of 
'  tbese  criminating  circumstances,  and  a  general  charge  in  ^vor  of 
the  defendant  is  properly  refused.    Kemp  v.  State,  62. 

11.  General  charge  on  evidence, — ^The  general  charge,  like  a  demurrer 

to  evidence,  is  an  admission  by  the  party  asking  it  of  every  fact 
which  his  adversary's  evidence  tends  to  prove,  and  of  every  rea- 
sonable inference  which  can  be  drawn  from  it,  assuming  its 
'  truth.  Dollins  <&  Adams  v.  Pollock  dt  Co,,  351. 
li.  Charge  invading  province  of  jury, — When  the  evidence  as  to  a 
material  fact  is  conflicting,  presenting  two  different  aspects,  it  is 
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for  the  jury  to  decide  which  they  will  believe ;  and  a  charge  re- 
qaeated,  which  assumes  the  fact  as  proved,  is  properly  refused. 
LUilev.  St(Ue,9d. 

12.  Charge  on  evidence,  as  to  defendant  being  at  fault. — Whether  the 

defendant  was  reasonably  free  from  fault  in  bringing  on  the  diffi- 
culty, is  a  question  for  the  jury ;  and  when  there  is  any  evidence, 
however  weak,  tending  to  show  that  he  was  not  entirely  free  from 
fault,  the  court  should  leave  that  question  to  them.  King  v. 
State,  146. 

13.  Charge  on    conflicting  evidence,  in  favor  of  duty. — When  it  is  a 

material  question  in  the  case  whether  the  defendant's  cars,  at 
the  time  of  the  injury  to  plaintiff,  stopped  on  the  east  or  on  the 
west  side  of  the  street,  a  charge  instructing  the  jury  that  they 
"may  indulge  the  presumption,  in  the  absence  of  proof  to  the  con- 
trary, that  tine  train  stopped  on  the  west  side,  where  by  law 
it  was  required  to  stop,"  is  erroneous.  B,  Street  Railway  Co.  v. 
Calderwood,  247. 

14.  Recallinfi  jury;  additional  instructions. — Where  the  jur^,  having 

been  instructed  by  the  court  to  find  the  defendant  guilty  if  they 
believed  the  evidence,  deliberate  for  several  hours  without  re- 
turning a  verdict,  the  court  may,  ex  mero  motu,  recall  them,  and 
ask  the  cause  of  their  delay ;  and  being  informed  that  they  dis- 
agreed as  to  the  law,  may  instruct  them  that  they  are  bound  to 
take  the  law  as  given  them  by  the  court—- that  they  must  find  the 
defendant  guilty,  if  they  believe  the  evidence ;  that  while  it  is 
their  province  to  pass  on  the  credibilitv  of  the  witnesses,  and  their 
duty  not  to  convict  if  the^  disbelieve  the  witnesses,  or  believe  that 
the^  have  committed  perjury,  they  can  not  captiously  reject  their 
testimony.     Marcus  v.  State,  23. 

15.  Charge  in  vfriting  on  request;  s^sequent  oral  remarks, — In  a  crim- 

inal case,  the  court  having  charged  the  jury  in  writing,  on  re- 
quest of  the  defendant  (Code,  §  2755),  and  the  defendant  there- 
upon excepting  "to  that  portion  of  the  charge  which  undertakes 
to  state  the  facts  and  theories  as  proved  or  claimed  on  the  part 
of  the  prosecution  and  defense  respectively,"  the  court  replied 
orally,  ^ 'I  have  not  attempted  to  state  what  the  facts  are,  but 
simply  what  is  claimed,"  to  which  remark  defendant  excepted, 
because  it  was  not  in  writing.  Held,  that  the  remark  was  not  in 
the  nature  of  a  charge,  and  was  not  erroneous.  MalacJii  v.  StaU, 
184. 

16.  Charge  €U  to  adequate  motive. — ^The  failure  of  the  prosecution  to 

prove  a  motive  on  the  part  of  the  defendant  for  the  commission 
of  the  offense  charged  against  him,  when  the  evidence  is  entirely 
circumstantial,  is  a  circumstance  to  be  consideied  by  the  jury  in 
connection  with  the  other  evidence,  and  on  which  counsel  may 
properly  comment;  but  it  does  not,  as  matter  of  law,  raise  a  pre- 
sumption of  innocence,  or  necessarily  generate  a  reasonable  doubt 
of  guilt ;  and  a  charge  requested,  asserting  either  of  these  propo- 
sitions, is  properly  refused.    Salm  v.  State,  56. 

17.  Charge  as  to  sufficiency  of  circumstantial  evidence.^ln  a  criminal 

case,  when  the  evidence  is  entirely  circumstantial,  a  charge  re- 
quested, instructing  the  jury  that  the  defendant's  innocence  n)ust 
be  presumed  until  the  case  proved  against  him  is,  in  all  of  its 
material  circumstances,  beyond  any  reasonable  doubt ;  that  the 
evidence  should  be  strong  and  cogent,  to  find  him  guilty  as 
charged — so  strong  and  cogent  as  to  show  his  guilt  to  a  moral 
certainty,— asserts  a  correct  proposition,  and  its  refusal  is 
error.    lb,  56. 

18.  Charge  as  to  reasonable  doubt.— k  charge  which  instructs  the  jury, 

"  that  the  doubt  which  requires  an  acquittal,  must  be  actual  and 
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sabstantial,  not  mere  possibility  or  speculation ;  it  is  cot  a  mere 
possible  doubt,  because  every  thing  relating  to  human  affairs, 
and  depending  upon  moral  evidence,  is  open  to  some  possible 
or  imaginary  doubt,"  asserts  a  correct  proposition.  lAttle  v. 
StaU,  99. 

19.  Charge  as  to  sufficiency  of  evidence  in  excluding  other  hypotheses. 

The  law  does  not  require  that  the  evidence,  to  justify  a  conviction, 
shall  exclude  every  other  hypothesis  than  that  of  guilt,  but  onlv 
every  other  reasonable  hypothesis ;  and  a  charge  requested  which 
claims  an  acquittal,  unless  the  jury  are  convinced  **  to  the  exclu- 
sion of  every  other  hypothesis  *'  than  that  of  guilt,  is  properly 
refused.    lb.  99. 

20.  Alibi;  charge  as  to  burden  of  proof, --The  burden  of  proof  as  to  an 

alibi  is  on  the  defendant ;  and  a  charge  which  instructs  the  jury, 
"  that  it  is  the  duty  of  the  defendant,  in  proving  an  alibi,  to  rea- 
sonably satisfy  the  jury  that  he  was  elsewhere  at  the  time  of  the 
commission  of  the  offense,"  asserts  this  principle  in  substance. 
Pellum  V.  State,  28. 

21.  Charge  as  to  weight  of  evidence. — A  charge  which  instructs  the 

jury  that,  "when  there  is  no  conflict  in  tl^  testimony  on  a  mate- 
rial matter,  it  is  their  duty  to  accept  and  consider  such  testimony, 
and  give  it  full  weight  in  arriving  at  their  verdict,"  *4s  mislead- 
ing, if  not  positively  erroneous;"  instead  of  ** full  weight,"  it 
should  say,  "the  weight  to  which,  in  their  opinion,  such  testi- 
mony is  justly  entitled."    Davis  &  Son  v.  Hays,  563. 

22.  Refusal  of  correct  charge,  not  abstract, — In  a  criminal  case,  the 

defendant  is  entitled  to  have  any  charge  asked  given,  when  it 
is  not  misleading,  states  correctly  a  legal  principle  applicable  to 
the  case,  and  is  not  abstract,  though  it  may  be  based  on  evidence 
which  is  weak,  insufficient,  or  of  doubtful  credibility ;  and  the 
refusal  of  such  a  charge  is  a  reversible  error.  Oibson  v.  State,  121. 

23.  Error  without  injury  %n  charges  given  or  refused. — When,  on  the 

undisputed  facts,  a  general  charge  in  favor  of  the  plaintiff  might 
have  been  given,  and  the  amount  of  the  verdict  is  not  more  than 
he  was  clearly  entitled  to  recover,  this  court  will  not,  at  the  in- 
stance of  the  de  fendant,  inquire  into  the  conectness  of  special 
charges  given  or  refused,  since  no  injury  could  have  resulted  from 
any  error  in  reference  to  them.  Stephens  o.  Regenstein  dc  Co.,  561. 

24.  Same.^When  the  uncontroverted  facts  show  that  the  plaintiff  was 

not  entitled  to  recover,  and  that  the  court  might  have  given,  if 
requested,  a  seneral  charge  in  favor  of  the  defendant,  this  court 
will  not  consider,  at  the  instance  of  the  plaintiff,  the  correctness 
of  any  charges  given  or  refused,  since  they  could  have  wrought 
no  injury.    Moody  v.  Walker,  619. 

CODE  OF  ALABAMA  (1886.) 

1.  §      10.    Laws  and  remedies  continued  in  force.    Ernst  Bros.  v. 

Hollis,  638. 

2.  §      11.    Computation  of  time.     Thrower  v.  Brandon,  406. 

3.  §    453.  subd.  9.    Taxation  on  capital  stock  of  corporations.   State 

V.  Stonewall  Insurance  Co.,  335. 

4.  ii    540,  542.    Liability  of  property  to  sale  for  taxes.    Solomon  v. 

Willis,  596. 

5.  i    629.     License  to  retail  spirituous  liquors.     Allred  v.  State,  112. 

6.  §  f647.    Incompetency  of  presiding  judge.    Salm  v.  State,  56. 

7.  ^  1147.    Action  against  railroad  company ;  burden  of  proof.  L.  & 

N.  Railroad  Co.  v.  Kelsey,  287. 

8.  i  1180.    Common  carrier ;  notice  to  consignee  of  arrival  of  goodci, 

C.  <Sc  W.  Railway  Co.  v.  Ludden  &  Bates,  612. 
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9.  ii  1319-20.    Application  for  licenBO  to   retail  liqaors.    Olenn  v. 
Lynn,  608. 

10.  ii  1361-3.    Marks  and  brands  on  cattle.    Bazell  v.  State,  14. 

11.  ii  1456-7.    Bond    of   builder  of    county    bridge.    Meriwether  v. 

Lowndes  County,  362. 

12.  i  1674.    Lien  of  corporation  on  shares  of  stockholder.     TtUwiler 

V.  Tuskaloosa  Coal,  Iron  <&  Land  Co  .  391. 

13.  i  1677.    Risht  of  stockholder  to  inspect  books.     Winter  v.  Bald- 

win, 483. 

14.  i  1732.    Statute  of  frauds.    Lake-side  Land  Co,  v.  Dromgoole,  606; 

McLure  v.  Tennille,  672. 

15.  9  1764.    Transfer  of  note  for  purchase-money  of  land.    Jones  v. 

Lockard,  575. 

16.  i  1798.    Proof  of  registered  conveyance.    Patterson  dk  Co.  v.  Jones, 

388. 

17.  i  1807.    Registration  of  mortgage  on  property  removed  here. 

Johnson  V.  ffughes,  588- 

18.  ii  1810-11.    Protection  to  creditors  against  unrecorded  convey- 

ances.   Robertson  v.  Burden,  oQO. 

19.  ii  1989,  2000.    Contesting  probate  of  will  in  equity.     WaUon  v. 

Turner,  220. 

20.  a  2318-20.    Statutory  penalty  against  probate  judge,  for  issuing 

marriage  license  to   minor  without  consent  of  parents. 
RiUy  V.  BeU,  597. 

21.  i  2322.    Divorce  on  account  of  physical  incapacity.    Anonymous, 

291. 

22.  ii  2341-56.    Property  rights  of  husband  and  wife.    Ernst  Bros,  v. 

HoUis,  638. 

23.  i  2512.    Exemption  of  wages  from  garnishment.    Courie  <Ss  Co. 

V.  Goodwin,  569. 

24.  ($  2530-31.    Inventory,  and  contest  of  exemption.    Davis  <k  Son 

V.  Hays,  563. 

25.  4  2562.    Exemptions   to  widow  before  administration.    James  v. 

Clark,  606. 

26.  i  2594.    Who  may  sue  as  assignee  of  note.    Lake-side  Land  Co. 

V.  Dromaoole,  505. 

27.  f  2630.    Fraud  as  avoiding  statute  of  limitations.    Duncan  v. 

WiUiams,  341. 

28.  i  2690.    Demurrer.    Lake-side  Land  Co.  v.  Dromgoole,  505. 

29.  ii  2702-06.    Adverse  possession  and  permanent  improvements. 

Southern  Cotton  Oil  Co.  v.  Henshaw,  448. 

30.  k  2707.    Suggestion  of  mortgage,  in  action  by  mortgagee.    Mc- 

Kinnon  v.  Lessley,  625. 

31.  (i  2712-14.    Recovery  in  ejectment;  growing  crops.    Carlisle  v. 

KiUebreio,  329. 
82.    i  2715.    Action  for  use  and  occupation  of  land.    Powell  v.  N.  E. 
Secerity  Co.,  490. 

33.  i  2720.    Suggestion  of  mortgage,  in  defense  of  action  by  mort- 

gagee.   Harper  v.  Weeks,  577. 

34.  i  2731.     When  case  stands  for  trial.     Thrower  v.  Brandon,  406. 

35.  §  2755.    Charges  asued  in  writing,    Malachi  v.  State,  134. 

36.  i  2770.    Sworn  plea  denying  execution  of  writing  sued  on .  Jbex- 

ter  V.  Ohlander,  262. 

37.  k  2833.    Amendments.     WesUrn  Railway  v.  McCall,  375 ;  Amer. 

Tel.  Co.  V.  Daughtery,  191. 

38.  $  2936.    Publication  against  non-resident  defendant  in  attach- 

ment case.    DoUins  dc  Adams  v.  Pollock  dc  Co.,  351. 
89.    $  3004.    Claim  bond.    McElrath  v.  Whetstone,  623. 
40.    i  3008.    Forfeiture  of  claim  bond.    Catching  v.  Bowden,  604. 
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41.  ii  3018-41.    Mechanics'    lien.    Eufaula  Water  Co.  v,  Addyston 

Pipe  <fc  Steel  Co.,  652. 

42.  i  3078.    Lien  of  agricultural  laborers.     Wilson  v.  Taylor,  368. 

43.  i  3258.    Sale  of  lands  for  equitable  division.  McEvoy  v.  Leonard, 

455. 

44.  $  3262.    Same ;  jurisdiction  of  equity,    lb.  455. 

45.  \  3268.    Forfeiture  of  claim  bond.     Catchiny  v.  Bowden,  604. 

46.  i  3545.    Bill  of  discovery  by  creditor.    Lawton  v,  Warren^  684. 

47.  i  3705.    When  penal  laws  take  effect.     Olmstead  v.  Crook,  228. 

48.  ^\  3776-9.    Carrying  concealed  weapons.    Bell  v.  State,  61 ;  Dooley 

V.  State,  90. 

49.  i  3780.    Arson.    Paine  «.  State,  26. 

50.  i  3787.    Larceny  from  warehouse.    Lynch  v.  State,  18. 

61.  i  3810.    Indictment  for  embezzlement.    Huffman  v.  State,  33. 

62.  i  3811.    Obtaining  money  by  false  pretenses.  ifcQueen  t;.  <Stoi«i  91. 

63.  §3813.    Obtaining  signature  by  false  pretenses.    Bamettv.Stoie, 

166. 

64.  (  3832.    Failure  to  perform  service  for  surety  in  confessed  judg- 

ment.    Qilen  v.  State,  50 ;  Mci^aeen  v.  State,  91. 
66.    4  3835.    Removing  or  selling  mortgaged  property.    Money  v. 
State,  110. 

66.  §  3878.    Trespassing  cattle.    Mays  v.  State,  37. 

67.  i  3908.    Perjury.    Bamett  v.  State,  165. 

58.  \  4037.     Retailing  spirituous  liquors.    Allredv.  State,  112;  Olm- 

sUadv.StaU,  16. 

59.  §  4068.    Lotteries.    Ex  jparU  Hawkins,  103. 

60.  i  4201.    Jurisdiction  of  County  Courts.    Ex  parte  Gibson,  174. 

61.  ii  4260-62.  Arrest  with  or  without  warrant.    Martin  v.  StcUe,  115. 

62.  i  4316.    Special  graod  jury.    Kemp  v.  State,  52. 

63.  ^4331.   Competency  of  iuror,  and  challange  for  cause.    Kirby  v. 

StaU,  63 ;  King  v.  State,  146. 

64.  §  4351.    Grand  juror  as  witness.    Pellum  v.  State,  28. 
66.    §  4427.    Bail,  and  how  discharged.    Bearden  v.  StaU,  21. 
66.    i  4451.    Severance  of  trial.    Ma^achi  v.  State,  134. 

'67.    V4476.     Testimony  of  accomplices.    Malachi  v.State,!^. 

68.  ^  4489.    Change  of  venue.    Salm  v.  StaU,  56. 

69.  §  4604.    Sentence  to  hard  labor  on  non-payment  of  costs.    Ex 

parU  StaU,  177. 

70.  i  4818.    Impeachment.    StaU  v.  Savage,!. 

71.  4  4839.    Same;  report  of  grand  jury.    lb,  I. 

COMMON  CARRIERS. 

1.  Extent  of  liability. — Except  so  far  as  limited  by  valid  special 
contract,  a  common  carrier  is  an  insurer  against  all  losses,  except 
those  caused  by  the  act  of  God,  the  public  enemy,  or  contribu- 
tory negligence  on  the  part  of  the  consignor.  A.  Q.  S.  Railroad 
Co.  V.  Thomas  <fc  Sons,  294. 

Z*  Special  stipulations. — A  common  carrier  can  not,' by  special  con- 
tract, so  limit  his  liability  as  to  evade  responsibility  for  injuries 
caused  by  the  negligence  of  his  own  servants,  such  contract 
being  contrary  to  public  policy.    lb,  294. 

8.  Bill  0/  lading ;  construed  against  carrier. — A  bill  of  lading,  given 
by  a  carrier  for  the  safe  transportation  and  delivery  of  goods, 
will  be  construed  most  strongly  against  him,  and  in  favor  of  the 
shipper,  in  every  case  of  doubt.    lb.  294. 

4.  Liability  of  railroad  company  as  common  carrier;  delivery  to  con- 
necting road. — When  a  railroad  company,  or  other  common  car- 
rier, receives  goods  consigned  beyond  the  terminus  of  its  own 
road,  under  an  agreement  to  deliver  them  to  a  connecting  line, 
the  contract  imposesi  not  only  the  duty  to  carry  safely  over  Us 
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own  road,  bat  also  to  safely  deliver  to  the  next  connecting 
carrier.    lb.  294. 

5.  Same. — ^The  liability  of  the  first  carrier,  in  such  case,  does  not 

necessarily  terminate  with  the  arrival  of  the  goods  at  its  own 
terminal  depot,  when  there  is  a  further  duty  to  carry  the  goods 
over  an  intermediate  short  line  between  its  own  terminal  depot 
and  the  other  connecting  road,  especially  when  the  intermediate 
short  line  is  a  part  of  its  own  roaa.    lb.  294. 

6.  Same;  inBtructions  of  shipper. — In  undertaking  to  forward  goods 

beyond  the  terminus  of  his  own  route,  the  carrier  is  bound  to 
obey  all  reasonable  instructions  of  the  snipper,  or  consignor,  not 
in  conflict  with  the  terms  of  the  contract  between  them ;  and  if 
the  goods  are|lo8t  in  consequence  of  his  disregard  of  such  instruc- 
tions, he  is  liable  for  their  value,  although  the  loss  occurred  in 
the  possession  of  another  carrier,  or  another  person.    lb.  294. 

7.  Same;  as  forwarding  agent  of  consignor. — So  far  as  the  carrier  acts 

as  the  forwarding  agent  of  the  consignor,  undertaking  to  have  the 
soods  forwarded  by  a  connecting  line,  he  is  liable  only  as  bailee 
lor  the  exercise  of  ordinary  care — that  is,  such  care  as  persons  of 
ordinary  prudence  exercise  in  reference  to  their  own  property. 
2^.294. 

8.  Changing  catUe  to  other  ears. — ^The  defendant  railroad  company 

having  received  cattle  for  transportation  over  its  own  road,  and 
safe  delivery  at  its  terminus  to  a  connecting  road,  and '  having 
transferred  them,  at  its  terminus,  to  cars  furnished  by  the  con- 
necting road,  was  bound  to  permit  the  consignor  (plaintiflf)  to  put 
the  cars  in  proper  condition  for  the  safe  transportation  of  the 
cattle,  as  he  had  agreed  to  do,  or  to  have  that  duty  periormed  by 
its  own  servants  with  reasonable  care  and  diligence,  providing 
suitable  bedding,  necessary  partitions,  &c.,  and  avoiding  undue 
crowding  of  the  animals  in  the  cars ;  and  the  injury  to  the  cattle 
resulting  from  the  negligjent  periormance  of  this  duty  by  defend- 
ant's servants,  after  plaintiff  had  offered  to  discharge  it  himself, 
the  defendant  is  liable.    lb.  294. 

9.  Same;  conversation  between  plaintiff  and  depot-agent;  authority  of 

agent.— In  such  case,  it  is  competent  for  the  plaintiff  to  prove  that, 
on  the  arrival  of  the  cars  at  the  defendant's  terminus,  he  asked 
the  depot-agent  if  the  cattle  were  to  be  transferred  to  other  cars, 
as  he  desired  to  superintend  the  transfer  and  preparation  of  tiie 
cars,  and  was  told  by  the  agent  that  no  transfer  would  be  made ; 
that  the  cattle  were  afterwards  transferred  during  his  temporary 
absence,  and  that  he  then  notified  the  agent,  if  any  injury  re* 
suited  from  the  improper  transfer  or  preparations,  he  would 
hold  the  defendant  liable  for  it.  As  to  these  matters,  the  asent 
was  acting  within  the  scope  of  his  authority  and  duties,  and  the 
evidence  tends  to  show  an  offer  by  plaintiff  to  perform  the  duties 
imposed  on  him  by  the  contract.    lb.  294. 

10.  Liability  of  raib^ad  company ,  as  common  carrier^  for  loss  of  aoods 

consigned  to  plaoe  beyond  terminus  of  its  ^road. — When  a  ndiroad 
company  gives  a  bill  of  lading  for  goods  received  for  transporta- 
tion, to  be  delivered  at  a  place  beyond  the  terminus  of  its  own 
road,  it  is  bound  to  deliver  them  saiely  at  their  ultimate  destina- 
tion, and  is  liable  for  their  loss  at  any  point  on  the  route :  but  it 
may,  by  express  agreement,  or  stipulation  in  the  bill  of  lading, 
limit  its  liaoilitv  to  loss  or  injury  suffered  on  its  own  line. 
Jones  V.  C,  S.  &M.  Railroad  Co.,  377. 

11.  Same;  inability  of  consignor  to  read,  <u  affecting  special  stijpulation 

in  bill  of  lading. — An  express  stipulation  in  a  bul  of  lading,  lim- 
iting the  carrier's  liability  to  loss  or  injury  suffered  on  his  own 
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road,  is  biDding  on  the  consignor  notwithstanding  his  ignorance 
and  inability  to  read,  when  it  is  not  shown  that  the  carrier  was 
informed  of  such  ignorance,  or  asked  to  read  and  explain  the  bill 
of  lading.    Ih.  377. 

12.  Delivery  of  goods  at  flag-station. — Where  a  car-load  of  brick    is 

received  by  a  railroacl  company,  as  a  common  carrier,  for  transpor- 
tation to  a  flag-station  on  its  road,  where  it  has  no  side-track,  no 
,  warehouse  or  depot,  and  no  agent,  it  is  its  duty  to  unload  and  de- 
liver the  bricks  at  that  place  while  the  cars  are  waiting,  although 
the  consignee  is  not  there  to  receive  them,  such  delivery  being 
at  his  risk.    L,  <fc  N.  Railroad  Co,  v,  Oilmer,  534. 

13.  Same;  acceptance  of  delivery  at  further  station;  proof  of  agency. 

The  consignee  may  waive  delivery  at  the  named  station,  and 
does  waive  it  by  acceptance  at  a  further  station ;  but  the  fact 
that  several  negro  tenants  on  his  plantation  inquired  for  the 
bricks  at  the  further  station,  unloaded  the  car,  and  deposited 
them  on  the  ground,  does  not  establish  such  waiver  and  accept- 
ance by  him,  without  other  proof  of  their  agency.    lb.  534. 

14.  Measure  of  damages, — In  an  action  against  a  common  carrier,  to 

recover  damages  for  the  failure  to  deliver  goods  at  the  plaoe  to 
which  they  were  consigned,  the  charges  having  been  paid  in 
advance,  the  plaintiff  is  entitled  to  recover  the  value  of  the  soods 
at  that  place  on  the  day  on  which  they  should  have  been  deliv- 
ered,   lb.  534. 

15.  When  liability  ceases, — Under  the  decisions  of  this  court,  the  liabU- 

ity  of  a  railroad  company  as  a  common  carrier,  for  goods  trans- 
ported over  its  road,  does  not  ceaee  on  the  arrival  of  the  goods  at 
their  destination,  and  their  deposit  there  in  a  warehouse,  but  con- 
tinues until  the  lapse  of  a  reasonable  time  for  the  removal  of  the 
goods  by  the  consignee ;  and  its  liability  as  a  warehouse-man  does 
not  begin,  until  its  liability  as  a  common  carrier  has  ceased. 
C.  <&  W,  Railway  Co.  v,  Ludden  <fc  Bates,  612. 

16.  Same;  'notice  to  consignee. — Except  in  places  governed  by  statu- 

tory provisions  (Code,  §  1180),  notice  to  the  consignee  of  the  ar- 
rival, of  the  goods  is  not  necessary  before  the  liability  of  the 
carrier  can  be  changed  to  that  of  warehouse-man.    lb.  612. 

17.  Same;  reasonable  time  for  removal  of  goods, — What  is  a  reasonable 

time  for  the  removal  of  the  goods  from  the  railroad  depot,  is  a 
question  of  law  for  the  court,  when  the  facts  are  undisputed ;  and 
in  its  determination,  the  convenience  or  necessities  of  the  con- 
signee, the  proximity  or  remoteness  of  his  residence  or  place  of 
business  from  the  depot,  can  not  be  considered.    lb.  612. 

18.  Same;  case  at  bar, — In  this  case,  a  piano  being  forwarded  over  the 

defendant's  road,  from  Columbus,  Georgia,  toGroodwater,  Ala- 
bama, consigned  to  a  person  who  lived  twenty-eight  miles  from 
that  town ;  held,  that  three  days  was  a  reasonable  time  for  its  re- 
moval, after  which  the  railroad  company  was  liable  only  as  a 
warehouse-man.    lb.  612 

19.  Custom  as  to  giving  notice. — A  valid  custom  may    exist,  binding 

on  the  railroad  comi)any,  to  give  notice  of  the  arrival  of  goods  to 
consignees  residing  in  a  village  twenty  miles  or  more  mm  the 
town  in  which  the  depot  is  situated,  although  the  custom  does  not 
prevail  in  that  town ;  and  such  custom  may  be  established  by  the 
practice  of  the  agent,  without  instructions  from  his  principal ;  but 
it  is  not  established  by  proof  that  the  agent  gave  notice  occa- 
sionally, or  "about  as  often  as  not,"  nor  by  the  fact  that  he  gave 
notice  to  consignees  when  goods  accumulated  in  unusual  quan- 
tities.   76.612.  '  • 
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CONDITIONS. 

1.  Forfeiture  of  grant,  for  breach  of  condition  Bvbiequent. — No  one  but 

the  fnrantor,  bis  heirs,  or  SQccessors,  can  take  advantage  of  a  for- 
feiture by  breach  of  condition  subsequent ;  but  this  principle  can 
not  be  invoked  b^  the  defendant  in  an  action  at  law,  seeking  in 
equity  to  enjoin  its  further  prosecution,  when  both  parties  claim 
under  the  grantee,  and  the  declaration  of  such  a  forfefture  would 
only  show  that  the  plaintiff  at  law  had  no  legal  title.  Miller  v. 
Swann  dc  Billupi,  631. 

2.  Conditions  precedent  and  subseqiLent. — On  a  contract  for  the  sale  of 

a  tract  of  land,  the  title  bond  reciting  the  payment  of  a  sum  of 
money  by  the  purchaser,  and  his  agreement  to  erect  improve- 
ments of  specified  value  within  a  specified  time^and  further  de- 
claring that  the  erection  of  the  improvements  *']s  the  principal 
consideration  and  inducement  for  the  said  sale,"  and  that  if  thev 
are  not  erected  as  and  when  stipulated,  the  purchaser  shall 
forfeit  the  money  paid  and  whatever  improvements  he  may  have 
erected ;  possession  being  delivered  on  the  payment  of  the  money, 
the  purchaser  acouires  at  once  an  eauitable  title,  as  to  which  tne 
stipulation  for  a  forfeiture  is  a  condition  subsequent ;  but  he  is 
not  entitled  to  a  conveyance,  or  to  a  specific  execution  of  the 
contract,  unless  the  improvements  are  erected  as  and  when 
stipulated,  their  erection  being  a  condition  precedent.  Haggerty 
V.  Elyton  Land  Co,,  428. 

3.  Waiver  of  condition,-— Vfhen  the  purchaser,  or  his  heirs,  seeking; 

specific  performance  of  the  contract,  rely  on  the  waiver  of  a  con- 
cution  precedent  on  his  part  to  be  performed,  they  must  show  an 
agreement  founded  on  valuable  consideration,  or  facts  which 
estop  the  vendor  from  insisting  on  the  condition.    Ih.  428. 

CONSTITUTIONAL  LAW. 

1.  Taking  or  injuring  private  property  for  public  use;  grading  streets 

or  sidc'wallcs, — As  to  the  liability  of  a  municipal  corporation,  un- 
der the  constitutional  provisions  now  of  force  (Art.  xiv,  §  7), 
for  injuries  caused  to  property  abutting  on  a  street  by  cutting 
the  side-walk  down  to  the  same  level,  Stonb,  C.  J.,  and  Clop- 
ton,  J.,  adhere  to  the  rule  declared  in  TownsendU  Case  (80  Ala. 
489;  84  Ala.  478),  while  Sohsbvillb  and  McClbllan,  J  J., 
extend  the  rule  to  all  cases  of  injury  caused  by  grading  or 
cutting  down  streets  or  side-walks,  without  regard  to  the  origi- 
nal dedication  or  condemnation,  or  to  damages  paid  on  former 
occasions ;  the  measure  of  damages  in  every  case  oeing  the  dif- 
ference in  the  market  value  of  the  property  before  and  after 
grading.     City  Council  of  Montgomery  v,  Maddox,  181. 

2.  Amending  and  reviving  laws,  under  constitutional  provisions;  effect 

of  repealing  clause  re-enacted  in  amendatory  law, — ^The  general 
jury  law  of  J?'ebruary  28th,  1887  (Code,  pp.  132-5,  note),  ex- 
cepted from  its  operation  several  counties  named,  among  which 
wereClay  and  Marengo,  but  Jefferson  county  was  not  excepted. 
At  the  next  session  of  the  General  Assembly,  on  the  11th 
February,  1887,  a  special  act  was  approved,  'Ho  expedite  the  trial 
of  capital  cases  in  Jefferson*'  (Sess.  Acts  1888-9,  p.  324),  which 
specified  the  number  of  peremptory  challeges  in  such  cases,  and 
contained  other  provisions  inconsistent  with  said  general  jury 
law.  On  February  28th,  1889,  a  subsequent  day  of  the  same 
session,  another  statute  was  enacted,  entitled  ''An  act  to  amend 
sections  3,  6,  13  and  17  of  said  general  jury  law  (lb.  77), 
one  of  the  amendments  specifying  the  number  of  peremptory 
challenges  in  criminal  cases,  and  another  striking  out  the  names 
of  Clay  and  Marengo  from  among  the  excepted  counties ;  but,  in 
the  section  making  this  last  amendment,  the  17th  section  of  the 
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original  act,  as  thereby  changed,  was  set  oat  in  full,  containing  a 
clause  repealing  "all  laws  and  parts  of  laws,  general  and  special, 
conflicting  with  the  provisions  of  this  act."  Held,  that  the  re- 
pealing clause,  thus  re-enacted,  did  not  afl!ect  any  of  the  provisions 
of  said  local  law  which  were  not  in  conflict  with  the  amendatory 
law,  though  they  were  in  conflict  with  the  original  law,  but  did 
repeal  the  8th  section  thereof,  specifying  the  number  of  per- 
emptoiy  challenges,  because  it  was  inconsistent  with  said  amend- 
atory law ;  and  in  declaring  the  rei)eal  of  this  section,  the 
court  is  governed  by  the  woras  of  said  repealing  clause,  con- 
trary to  their  conviction  as  to  the  legislative  intent.  Maxwell 
V,  State,  160. 

3.  Constitutional  restrictions    on   municipal  taxation. — ^The  constitu- 

tional provision  which  declares  that  no  municipal  corporation 
"shall  levy  or  collect  a  larger  rate  of  taxation,  in  any  one  year, 
on  the  property  thereof,  than  one-half  of  one  per  centom  of 
the  value  of  such  property  as  assessed  for  State  taxation  dur- 
ing the  preceding  year*'  (Art.  xi,  i  7),  not  only  limits  the  rate 
of  taxation,  but  miuces  the  State  assessment  for  the  preceding 
year  the  basis  of  value  on  which  that  rate  shall  be  levied  ana 
collected;  and  this  basis  of  value  must  govern,  although  the 
value  of  the  property  has  been  greatly  increased  by  improve- 
ments since  erected*  or  other  supervening  causes.  Elyton  Land 
Co,  V.  Mayor  <fe  Aldermen,  477. 

4.  Same;   charter  of  city  of  Birmingham.—The  provision  contained 

in  the  20th  section  of  the  charter  of  the  city  of  Birmingham, 
which  makes  it  the  duty  of  the  clerk,  "if  there  was  any  property 
in  the  city  on  the  1st  January  of  the  then  current  year  which  was 
not  in  the  city  on  the  1st  January  of  the  preceding  year,  or  if 
there  were  improvements  on  the  let  Januarv  of  the  current  year 
erected  on  property,  materially  enhancing  the  value  of  such  prop- 
erty, which  said  improvements  had  not  been  erected  on  the  1st 
January  of  the  preceding  year,"  to  assess  such  property  or  im- 
provements at  a  fair  valuation,  and  to  "add  the  same  to  the  valu- 
ation as  assessed  for  State  taxes  for  the  preceding  year"  TSess. 
Acts  1882-3,  p.  301),  is  violative  of  the  constitutional  provision 
restricting  municipal  taxation,  and  is  void.    lb.  477. 

5.  Constitutional  restrictions  on  municipal  taxation;  local  assessments 

on  property  for  improvement  of  side-walks. — The  constitutional  pro- 
vision which  requires  that  "  all  taxes  levied  on  property  snail 
be  assessed  in  exact  proportion  to  the  value  of  such  property" 
(Art.  XI,  §  1),  applies  to  taxes  levied  for  municipal  purposes, 
through  the  agency  of  municipal  corporations ;  and  by  a  farther 
provision  (§  7),  the  rate  of  municipal  taxation  is  limited,  and 
it  is  required  to  be  based  on  the  value  of  the  property  as  assessed 
for  State  taxation  during  the  preceding  year.  But  these  are  ex- 
press limitations  and  restrictions  of  the  general  taxing  power 
inherent  in  the  General  Assembly,  which  is  never  regarded  as 
having  been  taken  away  or  surrendered  by  intendment  or  impli- 
cation, and  which  may  be  delegated  to  municipal  corporations 
for  municipal  purposes ;  and  they  do  not  apply  to  local  aasess- 
ments  on  property  for  local  improvements,  nor  prohibit  the  grant 
to  a  municipal  corporation  of  the  power  to  make  such  local 
assessments,  as  for  the  improvement  of  side-walks.  Mayor  A 
Aldermen  v.  Klein,  461. 

6.  Same;  charter  of  city  of  Birmingham. — The  act  approved  February 

16th,  1885,  authorizing  the  municipal  authorities  of  Birmingham 
to  "improve  the  side-walks  of  the  city  at  the  cost  of  parties 
whose  property  abuts  such  side-walks"  (Sess.  Acts.  1884r5,  pp. 
620-22),  assessing  the  expense  of  such  improvements  against  toe 
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owners  of  the  abutting  property  "in  proportion  to  the  amount  of 
the  bene6t  accruing  to  such  abutting  owner/'  and  declaring  such 
assessment  a  lien  on  the  property,  is  not  violative  of  any  constitu- 
tional provision.  (The  cases  of  MobUe  v.  Dargan,  45  Ala.  310, 
and  Mobile  v.  Royal  St.  Railroad  Co,,  46  Ala.  322,  declared  op* 
posed  to  the  great  weight  of  authority,  and  overruled.)    lb.  461. 

7.  Local  BtaiuU  authorizing  eitablithment  by  County  Commi$$ioner»  of 

Oreene,  of  district  in  which  stock  shall  not  run  at  large;  constitution- 
ality of.— The  local  statute  approved  February  17th,  1886,  entitled 
''An  act  to  authorize  the  Commissioners  Court  of  Greene  county 
to  establish  districts  in  which  stock  may  be  prevented  from  run- 
ninff  at  large"  (Sess.  Acts  1884-5,  pp.  580-83),  which  authorizes 
saia  court,  on  petition^filed,  publication  of  notice,  and  opportunitv 
to  contest,  to  make  an  order  establishing  such  district  as  describea, 
*'if  satisfied  that  a  majority  of  land-owners  or  freeholders  who 
reside  in  and  own  land  situated  in  said  proposed  district,  and 
who  are  over  the  ap;e  of  twenty-one  years,  are  in  favor  of  said 
district  being  established,"  is  not  an  unauthorized  delegation  of 
legislative  authority  to.  the  commissioners,  nor  otherwise  objec- 
tionable on  constitutional  grounds.  MeOraw  v.  County  Comm'rs 
of  Greene,  407. 

8.  Act  establishina  Peabody  School  District;   constitutional  provisions 

as  to  title  and  subject-matter, —The  12th  section  of  the  loci^  statute 
approved  February  10th,  1883,  entitled  "An  act  to  establish  a 
separate  school  district  in  Russell  county,  to  be  known  as  the 
Peabody  School  District,  and  for  the  appointment  of  a  board  of 
trustees  (or  said  district,  with  certain  powers  and  privileges" 
(Sess.  Acts  1882-3,  p.  342) ;  which  section  provides  that  no  license 
for  the  sale  of  spirituous  liquors  within  said  district  sh^l  be 
granted  to  any  person,  without  the  recommendation  of  the  board 
of  trustees  as  to  his  moral  fitness, — ^is  not  germane  to  the  subject 
expressed  in  the  title  of  the  statute,  and  is  therefore  void  under 
constitutional  provisions.    Olenn  v.  Lynn,  808. 

OONSPIRACT.    See  Criminal  Law,  22-24. 

CONTRACTS. 

1.  Implied  promise  to  pay  for  work  and  labor. — A  promise  by  de- 

fendant to  pav  for  work  done  by  plaintiffs  in  building  an  extra 
foundation  wall,  and  putting  up  a  stud  partition,  to  streng[then  an 
old  wall  in  a  store-house  belonging  to  him,  can  not  be  inferred 
b^  the  jur^  from  proof  of  these  facts :  that  defendant  had  leased 
his  two  adjoining  store-houses  to  a  third  person,  for  a  term  of 
years ;  that  the  lessee  agreed,  in  part  payment  of  rent,  to  pull 
down  and  reconstruct  the  buildings  at  his  own  expense,  and 
afterwards  employed  plaintiffs  to  do  the  necessarv  work,  accord- 
ing to  specifications  furnished  by  an  architect ;  that  during  the 
progress  of  the  work,  according  to  the  specifications,  it  bc^me 
necessary  to  insert  supi>orting  joists  in  a  wall  left  standing,  but 
defendant  objected  to  this,  on  the  ground  that  the  wall  would 
thereby  be  weakened  and  rendered  unsafe,  and  suggested  to  the 
lessee's  agent,  who  was  superintending  the  work  in  the  absence 
of  his  principal,  that  the  matter  be  referred  to  another  architect, 
"to  say  what  would  be  a  safe  way  to  have  the  work  done": 
and  that  the  work  was  afterwards  done  by  plaintiffs  as  sugsestea 
by  the  architect  so  called  in.     Thorn  &  Qorrie  v.  Roman,  379. 

2.  Construction  of  contract,  as  to  intention  of  parties. — The  intention 

of  the  parties  to  a  written  contract  must  be  ascertained  from  the 
terms  employed,  the  subject-matter,  the  attendant  circum- 
stances, and  the  object  to  be  accomplished ;  and  the  parties 
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themselves  can  not  be  allowed  to  testify  as  to  their  understand- 
ing and  intention.     Davis  v.  Robert,  402. 

3.  Contract  /or  hire  of  convicts. — A  contract  between  the  warden  of 

the  penitentiary  and  a  hirer  of  convicts,  entered  into  on  the  28th 
February,  1876,  and  declaring  on  its  face  that  it  is  ''to  continue 
in  force  until  the  first  day  of  January,  1877,"  is  a  valid  con- 
tract  for  one  year  only,  although  it  contains  a  further  stipulation 
that  it  "may  continue  in  force,  from  year  to  year,  for  a  period  of 
five  yearSj  provided  the  said  P.  [hirer]  shall  at  all  times  fully 
comply  with  his  part  of  this  agreement;"  and  the  stipulated 
hires  being  paid  for  the  first  vear,  the  sureties  on  the  hirer's 
bond  are  not  responsible  for  the  hires  of  subsequent  years,  during 
which  he  was  allowed  to  retain  the  convicts  under  said  contract. 
State  V.  Pollard,  179. 

4.  Writingi  construed  together,  as  parts  of  one  contract. — ^Two  writings 

executed  by  the  parties  on  the  same  day,  each  as  the  considera- 
tion of  the  other,  and  relating  to  the  same  subject-matter,  con- 
stitute but  one  transaction,  and  are  to  be  construed  together  as 
parts  of  one  contract.  Dexter  v,  Ohlander,  263. 
6.  Construction  of  contract  for  payment  of  money,  in  consideration  of 
**  relinquishment  of  lease,^*  or  '*right  and  claim^*  under  it;  proof  of 
unnecessary  averments, — In  an  action  on  a  written  promise  to 
pay  $150,  m  consideration,  as  therein  expressed,  of  plaintifiTs 
''relinquishment  of  his  lease"  of  certain  premises,  of  which  he 
was  in  possession  under  an  alleged  lease  for  a  term  of  years ;  or, 
as  expressed  in  the  writing  signed  by  plaintiff,  of  "all  right  and 
claim  to  said  premises  under  said  lease" ;  the  validity  of  the  lease, 
or  the  term  for  which  it  is  valid,  is  not  an  element  of  plaintiff's 
right  to  recover ;  it  is  immaterial  whether  his  relinquishment  was 
a  technical  surrender  of  the  lease,  an  assignment  of  it.  to  the 
defendant,  or  merely  a  genera)  divestiture  of  plaintiff's  rights 
under  it ;  nor  is  it  necessary  for  him  to  show  that  he  surrendered 
the  possession  to  the  defendant.  Yet,  having  alleged  in  his  com- 
plaint that  he  agreed  to  surrender,  and  did  surrender,  the  lease 
and  possession  to  the  defendant,  these-  averments  become 
material,  and  he  can  not  recover  without  proving  them.    Ih.  263. 

6.  Assignment  of  executory  contract  of  purchase;  defect  of  title,  as  fail- 

ure of  consideration, --On  a  sale  and  transfer  of  a  purchaser's  in- 
terest in  a  tract  of  land  under  an  executory  contract,  the  trans- 
ferree  can  not  recover  back  the  money  paid,  on  the  ground  that 
the  transferror  had  no  title  or  interest  which  he  could  sell  or  as- 
sign, because  his  contract  with  the  vendor  and  owner  of  the  land 
was  by  parol  merely,  especially  where  it  appears  that  the  vendor 
has  executed  and  deposited  a  deed  in  escrow,  to  be  delivered  to 
the  purchaser  on  his  compliance  with  the  stipulations  of  the  con- 
tract.   Griel  v.  Lomax,  420. 

7.  Same;  fraudulent  concealment  or  misrepresentation. — If  the  trans- 

ferror, in  the  negotiations  between  him  and  the  transferree,  f  raud- 
ulentlv  misrepresented  or  concealed  a  material  fact,  which  was 
an  inducement  to  the  purchase,  and  on  which  the  transferree 
relied,  this  would  give  the  latter  a  right  to  repudiate  the  contract, 
and  recover  back  the  money  paid  under  it ;  but  mere  silence  is  not 
fraud,  unless  the  seller  suppressed  a  material  fact  within  bis 
knowledge,  which  honesty  and  good  faith  required  him  to  dis- 
close.   A.  420. 

8.  Same;  case  at   bar. — ^The  transferror  being  one  of  three  joint  pur- 

chasers of  a  tract  of  land  under  an  executory  parol  contract  of 
sale,  which  required  them  t-o  pay  a  part  of  the  price  in  cash, 
and  to  give  their  joint  notes  for  the  residue ;  if  he  stated  to  the 
transferree  that  he  and  his  co-purchasers  had  contracted  to  buy 
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the  land,  were  to  pay  a  part  of  the  price  in  cash,  and  to  give 
their  notes  for  the  balance,  this  would  import  that  the  notes 
were  to  be  joint,  and  his  failure  to  state  the  fact  would  not  be  a 
fraudulent  concealment ;  but,  if  he  stated  that  separate  noles 
were  to  be  given,  this  would  be  a  material  misrepresentation,  and 
would  avoid  the  contract,  if  the  transferree  relied  on  it,  was  jus- 
tified in  relying  on  it,  and  was  theieby  injured,  although  the 
transferror  did  not  know  at  the  time  that  his  statement  was  un- 
true,   lb.  420. 

CORPORATIONS. 

1.  Foreign  corporations  doing  bmineas  in  Alabama;  averment  of  com- 

pliance with  constitutional  and  statutory  provisions, — In  a  bill 
filed  by  a  toreign  corporation,  to  foreclose  a  mortgage,  or  to  en- 
force any  other  contract,  if  it  affirmatively  appears  that  the  mort- 
gage or  other  contract  was  executed  in  Alabama,  compliance 
with  constitutional  ancT  statutory  provisions  regulating  the  right 
of  foreign  corporations  to  do  business  here  (that  is.  by  having  a 
resident  agent  and  a  known  place  of  business  here)  must  be 
alleged,  as  essential  to  the  right  of  relief;  otherwise,  the  fact  of 
non-compliance  is  matter  of  defense,  and  mnst  be  taken  by  plea 
or  answer.  (Stone,  C.  J.,  dissenting.)  Christian  ^v.  Amer. 
Land  Mortaage  Co,,  198. 

2.  Foreign  ana  alien  corporations,  litigating,  owning  land,  or  taking 

mortgages  in  Alabama, — A  foreign  corporation  may  litigate  in  Ala- 
bama, without  complying  with  constitutional  and  statutory  pro- 
visions regulating  its  right  to  do  business  here ;  and  an  alien  cor- 
poration, having  complied  with  the  provisions,  may  own  land, 
or  take  a  mortgage  on  land  here.    lb.  198. 

3.  Action   against  corporation,  foreign  or  domestic. — The    Alabama 

Great  Southern  Railroad  Company  beine  a  domestic  corporation, 
an  action  may  be  maintained  against  it  here,  to  recover  damages 
for  injuries  to  cattle  transported  over  its  road  under  a  contract 
made  in  Alabama,  although  the  injury  occurred  at  Meridian, 
Mississippi,  the  terminus  of  its  road.  Ala,  Gr,  So,  Railroad  Co, 
V   Thomas  &  Sons,  294. 

4.  Description  of  corporate  name;  amendment  oj  complaint. — In    an 

action  against  a  railroad  corporation,  described  m  the  original 
summons  and  complaint  as  the  ''Atlanta  &  West  Point  Rail- 
road and  Western  Railway  of  Alabama  Company,  a  foreign  cor- 
poration incorporated  under  the  laws  of  Georgia,"  an  amend- 
ment can  not  be  allowed  (Code,  ^  2833),  changing  the  name  to 
the  "Western  Railway  of  Alaba*Da  Company,  a  corporation  in- 
corporated under  the  laws  of  Alabama."  Western  Railway  v. 
McCall,  375. 

5.  Right  of  stockholder  to  inspect  books  of  private  corporation;  national 

banks. — National  banks  organized  under  the  act  of  Congress  are 
within  the  purview  of  the  statute  securing  to  stockholders  in  a  pri- 
vate corporation  the  right  to  inspect  and  examine  its  books, 
records,  and  papers  (Code,  §  1677) ;  and  the  right,  when  improp- 
erly denied,  will  be  enforced  by  mandamus,  (Clopton,  J.,  dissent- 
ing.)    Winter  V.  Baldwin,  4HS. 

6.  Mandamus  to  corporation,  or  officer. — A  mandamus  will  be  awarded 

against  the  cashier,  or  other  officer  having  the  custody  of  the 
books  of  a  private  corporation,  on  his  improper  refusal  to  allow  a 
stockholder  to  inspect  and  examine  them ;  but  not  against  the 
corporation,  unless  to  compel  the  discbarge  of  some  corporate 
duty.     76.  483. 

7.  Remedy  of  corporation  against  defaulting   stockdolder;  retroactive 

9tatut€e,^The  statute  now  of  force,  authorizing  a  private  corpori^- 
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tion  to  sell  the  shares  of  a  defaulting  stockholder  m  satisfaction 
of  unpaid  installments  (Code,  1886,  §  1674),  relates  to  the  remedy 
merely,  and  therefore  applies  to  corporations  organized  under 
the  former  statute  (Code,  1876,  ^  1816;,  which  declared  a  lien  on 
the  stock  for  unpaid  iustallments  or  subscriptions,  and  save  an 
option  of  two  remedies  to  enforce  it — i.  e,,  (1)  to  consolidate  the 
partial  payments,  and  issue  a  certificate  for  so  many  paid  up 
shares,  declaring  a  forfeiture  of  the  remainder :  or  (2)  to  proceed 
by  suit  to  collect  "what  may  remain  unpaid  of  the  original  sub- 
scription."    TutwiUrv.  Tusk,  Coal,  Iron  ALand  Co.,  391. 

8.  Frauds  perpetrated  by  promoters  of  corporation,  against  subscribed 

of  stocky  and  remedies  therefor ;  questions  stated,  but  not  decided, 
because  not  presented  on  the  record.    76.  391. 

9.  Fraudulent    combination  and  misconduct  of  directors ,  as  against 

stockholders  and  corporation;  remedies  against. — After  the  organiza- 
tion of  a  corporation,  if  some  of  the  corporators  or  directors  enter 
into  a  fraudulent  agreement  and  combiuation  for  the  purchase, 
in  the  name  of  the  corporation,  of  a  tract  of  land  from  one  of 
them,  at  a  price  greatly  in  excess  of  its  value,and  issue  stock  to 
him  on  the  basis  of  this  over- valuation ;  this  is  a  fraud  on  the 
corporation,  if  not  on  subsequent  subscribers  for  stock,  and  equi- 
table relief  against  it  must  be  sought  in  the  name  of  the  corpo- 
ration, or  of  defrauded  stockholders  after  refusal  of  the  corporate 
authorities  to  act.    lb.  391. 

10.  Multifariousness    in   bill     between     stockholder     and  corpor<Uion, 

A  bill  filed  by  a  stockholder  against  the  corporation, 
seeking  to  prevent  a  threatened  sale  of  his  stock  on  account  of 
unpaid  subscriptions  or  installments,  is  between  him  and  the 
corporation  only,  and  any  relief  granted  would  be  against  the 
corporation ;  and  if  it  also  asks  relief  against  fraud  and  wronss 
perpetrated  by  stockholders  and  others  on  the  corporation  itself, 
alleging  that  the  governing  body  have  refused  to  interfere  on  re- 
quest, this  is  asking  relief  for  (not  against)  the  corporation,  and 
renders  the  bill  multifarious ;  but,  if  the  bill,  in  its  first  aspect,  is 
substantially  defective,  authorizing  no  relief,  the  question  of 
multifaiiousnesB  is  immaterial,    lb,  391. 

11.  Parties  to  biU;  corporation  and  officers, — In  a  bill  by  a  stockholder 

against  a  corporation,  the  president  personally  is  improperly 
joined  as  a  defendant,  when  no  bad  faith  or  other  misconduct  is 
charged  against  him,  and  no  relief  is  prayed  against  him;  nor 
can  it  be  maintained  on  the  ground  of  discovery,  when  a  sworn 
answer  from  him  is  waived,    lb,  391. 

12.  Stock  of  married  woman,  in  name  of  husband  as  trustee;  transfer  with 

or  without  notice.— V^hen  stock  in  a  private  corporation  stands  on 
its  books  in  the  name  of  the  husband  as  trustee  for  the  wife,  and 
is  transferred  by  him  as  trustee,  the  transferree is  chargeable  with 
notice  of  the  wife's  equitable  rights ;  but,  if  he  surrenders  the  cer- 
tificate, procures  the  issue  of  a  new  one  in  his  own  name,  and 
delivers  it  to  the  husband,  with  power  of  attorney  indorsed,  and 
the  husband  then  transfers  it  to  a  creditor,  with  irrevocable 
power  of  attorney  indorsed,  the  creditor  is  entitled  to  protection 
against  the  equitable  rights  of  the  wife,  of  which  he  had  no  notice, 
and  may  compel  a  transfer  to  himself  on  the  books  of  the  cor- 
poration.    Winter  v,  Qas  Light  Co,,  544. 

13.  Proof  of  municipal  ordinance. — In  a  prosecution  for  the  violation 

of  a  municipal  ordinance,  the  ordinance  may  be  proved  by  the 
*'Book  of  Ordinances''  kept  by  the  municipal  authorities,  in  which 
it  is  recorded ;  but,  if  the  regularity  of  its  enactment  is  questioned, 
resort  must  be  had  to  the  journals,  or  record  of  proceedings. 
Barnes  v.  Common  Council,  602. 
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14.  Municipal  ordinances;  presumption  as  to  knowledge  of, — Although 
the  courts  do  not  take  judicial  notice  of  municipal  ordinances  and 
hy-laws,  all  residents  within  the  municipality  are  charged  with 
knowledge  of  them ;  and  when  any  person  contracts,  within  the 
limits  of  the  municipality,  in  reference  to  a  matter  which  is  gov- 
erned by  a  police  regulation,  he  is  charged  with  knowledge  of  its 
provisions.  Street  Railway  Co,  v.  Calderwood,  247. 
16.  Taking  or  injuring  private  property  for  public  use:  grading  strecUs  or 
side-walks  — As  to  the  liability  of  a  municipal  corporation,  under 
the  constitutional  provisions  now  of  force  (Art.  xiv,  i  7),  for  in- 
juries caused  to  property  abutting  on  a  street  bv  cutting  the  side- 
walk down  to  the  same  level,  Stonb,  C.  J. ,  andClLOPTON,  J.,  adhere 
to  the  rule  declared  in  Townsend's  Case  (80  Ala.  489 ;  84  Ala.  478), 
while  SoMBRviLLB  and  McClellan,  J  J . ,  extend  the  rule  to  all  cases 
of  injury  caused  by  grading  or  cutting  down  streets  or  side* walks, 
without  regard  to  the  original  dedication  or  condemnation,  or  to 
damages  paid  on  former  occasions ;  the  measure  of  damages  in 
every  case  being  the  difference  in  the  market  value  of  the  prop- 
erty before  and  after  grading.    City  Council  v.  Maddox,  181. 

16.  Municipal  corporation;  power  to  purchase  property  for  school-house. 

When  the  charter  of  a  municipal  corporation  confers  on  it  power 
to  purchase  and  hold  property,  real  and  personal,  not  exceeding 
a  specified  value,  and  to  maintain  public  schools  within  its  boun- 
daries (as  is  conferred  on  the  town  of  LaFayette  in  Chambers 
county),  it  is  authorized  to  purchase  and  hold  property  for  use  as 
a  school-house,  but  not  exceeding  in  value,  with  the  other  property 
owned,  the  maximum  amount  specified.    Allen  v,  LaFayette,  641. 

17.  Same;  power  to  incur  debts, — The  power  of  taxation  is  conferred  on 

municipal  corporations  to  enable  them  to  provide  means  with 
which  to  meet  and  defray  their  current  exi>enses,  and  it  is  to  be 
assumed  that,  ordinarily,  the  means  so  provided  will  be  adequate 
for  that  purpose ;  yet,  in  recognition  of  a  practical  necessity,  by 
custom  long  established,  if  not  express  law,  they  are  allowed  to 
create  debts,  in  the  accomplishment  of  an  object  clearly  within 
their  powers,  and  thus  anticipate  corporate  revenues,  when  the 
funds  in  band  are  not  sufiScient,  ana,  as  evidence  of  such  debts 
or  liabilities,  to  issue  warrants  on  their  treasurer,  or  other  disburs- 
ing officer,  in  favor  of  the  creditors.    lb.  641. 

18.  Same;  power  to  borrow  money. — The  power  to  borrow  money  is  not 

incident  to  municipal  corporations,  out  must  be  expressly  granted , 
or  must  arise  by  implication  from  the  imposition  of  duties  which 
can  not  be  performed  without  borrowing  money ;  and  though  the 
corporation  may  create  a  valid  debt,  and  issue  a  warrant  to  the 
creditor  as  evidence  thereof,  which  he  may  transfer  to  any  person 
who  will  advance  the  money  on  it,  a  direct  loan  of  money  to  the 
corporation,  taking  its  warrant  for  the  amount,  is  governed  by  a 
different  principle.    76.  641. 

19.  Same ;  liability  for  money  had  and  received, — When  money  is  bor- 

rowed by  a  municipal  corporation,  without  authority  of  law,  but 
for  a  legitimate  purpose,  and  is  used  and  applied  for  that  purpose ; 
although  the  warrant  issued  to  the  lender  mav  be  uUra  vires  and 
void,  the  corporation  is  liable,  on  principles  of  equity  and  justice, 
as  on  an  implied  assumpsit  for  money  had  and  received ;  but  this 
principle  does  not  extend  to  cases  in  which  there  is  an  express 
prohibition  of  the  power  to  borrow  money.    lb,  641. 

20.  Municipal  taxation;  constitutional  restrictions  on. — The  constitu- 

tional provision  which  declares  that  no  municipal  corporation 
''shall  levy  or  collect  a  larger  rate  of  taxation,  in  any  one  year  ,on 
the  property  thereof,  than  one-half  of  one  per  centum  of  the  value 
of  such  property  as  assessed  for  State  taxation  during  the  pre- 
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ceding  year''  (Art.  xi,  ^  7),  not  only  limits  the  rate  of  taxation, 
but  makes  the  State  assessments  for  the  precedins^  year  the  basis 
.  of  value  on  which  that  rate  shall  be  levied  and  collected;  and 
this  basis  of  value  must  govern,  although  the  value  of  the  prop- 
erty has  been  greatly  increased  by  improvements  since  erected, 
or  other  supervening  causes.  Elyton  Land  Co.  v.  Mayor  dt  Ald- 
ermen, 477. 

21.  Same;  charter  of  city  of  Birmingham — The  provision  contained  in 

the  20th  section  of  the  charter  of  the  city  of  Birmingham,  which 
makes  it  the  duhr  of  the  clerk,  ''if  there  was  any  property  in  the 
city  on  the  Ist  January  of  the  then  current  year  which  was  not 
in  the  city  on  the  1st  January  of  the  preceding  year,  or  if  there 
were  improvements  on  the  Ist  January  of  the  current  year 
erected  on  property,  materially  enhancing  the  value  of  such  prop- 
erty, which  said  improvements  had  not  been  erected  on  the  1st 
January  of  the  preceding  ^ear,''  to  assess  such  property  or  im- 
provements at  a  fair  valuation,  and  to  "add  the  same  to  the  valu- 
ation as  assessed  for  State  taxes  for  the  preceding  year"  (Sess. 
Acts  1882-3,  p.  301),  is  violative  of  the  constitutional  provision 
restricting  municipal  taxation,  and  is  void.    lb.  477. 

22.  Same;   local  assessments  on  property  for  improvement  of  side'walks. 

The  constitutional  provision  which  requires  that  ''all  taxes  levied 
on  property  shall  be  assessed  in  exact  proportion  to  tlie  value  of 
such  property*'  (Art.  xi,  §  1),  applies  to  taxes  levied  for  munici- 
pal purposes,  through  the  agency  of  municipal  corporations;  and 
by  a  further  provision  (§  7),  the  rate  of  municipal  taxation  is 
limited,  and  it  is  required  to  be  based  on  the  value  of  the  prop- 
erty as  assessed  for  State  taxation  during  the  preceding  year. 
But  these  are  express  limitations  and  restrictions  of  the  general 
taxing  power  inherent  in  the  General  Assembly,  which  is  never 
regarded  as  having  been  taken  away  or  surrendered  by  intend- 
ment or  implication,  and  which  may  be  delegated  to  municipal 
corporations  for  municipal  purposes ;  and  they  do  not  apply  to 
local  assessments  on  propertv  for  local  improvements,  nor  pro- 
hibit the  grant  to  a  municipal  corporation  of  the  power  fo  make 
such  local  assessments,  as  for  the  improvement  of  side-walks. 
Mayor  <k  Aldermen  v,  Klein,  461. 

23.  Same;  charter  of  city  of  Birmingham. — The  act  approved  February 

16th,  1885,  authorizing  the  municipal  authorities  of  Birmingham 
to  "improve  the  side- walks  of  the  city  at  the  cost  of  parties  whose 
property  abuts  the  side- walks"  (Sess.  Acts  1884-5,  pp.  620-22), 
assessing  the  expense  of  such  improvements  against  the  owners 
of  the  abutting  property  '*in  proportion  to  the  amount  of  the 
benefit  accruing  to  such  abutting  owner,"  and  declaring  such  as- 
sessment a  lien  on  the  property,  is  not  violative  of  any  constitu- 
ticnal  provision.  (The  cases  of  Mobile  v.  Dargan,  45  Ala.  310, 
and  Mobile  v.  Royal  Street  Railroad  Co.,  45' Ala.  322,  decUured  op- 
posed to  the  great  weight  of  authority,  and  overruled  )      lb.  461. 

COSTS.  '  See  Criminal  Law,  48-50. 
CRIMINAL  LAW. 

Apfidavit,  OB  Complaint;  Arrest;  Warrant. 

1.  Affidavit,    or  complaint;  description  of  offense. — An   affidavit,  or 

complaint  on  oath,  made  before  a  justice  of  the  peace,  which 
charges  that  the  defendant  *'kill  one  cow,"  instead  of  hilled,  or 
did  kill,  is  substantially  sufficient  to  authorize  the  issue  of  a  war- 
rant of  arrest.     Walker  v.  State,  74. 

2.  Warrant  of  arrest;  by  whom  issued. — Under  the  provisions  of  the 

act  establishing  the  Criminal  Court  of  Pike  county,  as  under  the 
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statute  regulating  proceedinjrs  in  the  County  Court  CSess.  Acts 
1888-9,  p.  631,  ^3;  Code,§  4204),  a  warrant  of  arrest,  returnable 
before  that  court,  may  be  issued  by  a   justice  of  the  peace. 
Ih.74. 

3.  Execution  of  warrant. — In  executing  a  warrant  of  arrest,  it  is  the 

duty  of  the  officer  to  read  or  explaiu  its  contents  to  the  defendant, 
unless  his  words  and  conduct  snow  that  he  knows  the  nature  and 
substance  of  the  charge;  and  it  is  the  duty  of  the  defendant  to 
submit  quietly  to  arrest,  when  the  warrant  is  not  void  on  itsface, 
and  to  go  before  the  officer  who  issued  it,  or  before  whom  it  is 
returnable ;  nor  can  he  claim  the  right,  having  wrongfully  ob- 
tained possession  of  the  warrant,  to  submit  its  validity  to  the 
opinion  of  his  attorney,  and  to  go  before  another  magistrate  if  the 
attorney  should  say  that  it  was  legal  and  valid.  King  v. 
StatCy  43. 

4.  Variance  between  affidavit^  warrant  ofarreH,  and  complaint. — ^Where 

the  warrant  of  arrest  is  founded  on  an  affidavit  which  charges  that 
the  defendant,  on  a  specified  day,  committed  an  assault  and 
battery  with  an  axe  on  the  prosecutor,  and  commands  his  arrest 
"  to  answer  the  State  of  Alabama  of  a  charge  of  assault  and  bat- 
tery with  an  axe,  committed  in  said  county  within  the  past  twelve 
months,"  not  naming  the  prosecutor;  while  the  complaint,  filed 
in  the  Circuit  Court  on  appeal,  states  the  name  of  the  prosecutor 
as  in  the  affidavit,  and  alleges  the  time  generally  as  in  the  war- 
rant of  arrest,  there  is  no  variance,  or  material  discrepancy,  of 
which  the  defendant  can  take  advantage  by  motion  to  strike 
from  the  files.    Little  v.  State,  99. 

5.  Arrest  without   warrant. — A  policeman,  or    town-marshal,    may, 

without  a  warrant,  arrest  any  one  Who  commits  a  breach  of  the 
peace  in  his  presence  (Code,  ^  4260-62),  or  who,  by  boisterous 
conduct,  accompanied  by  violent  words  or  actions,  indicates  a 
present  purpose  to  do  so.    Martin  v.  State,  115.  ' 

6.  Same;  summons  of  hystander  to  assist,  and  proof  thereof  , — A  police- 

man, or  town-marshal,  when  authorized  to  make  an  arrest  without 
a  warrant,  may  summon  any  bystander  to  assist  him,  if  deemed 
necessary;  and  the  sammons  being  made  verbally,  the  words 
spoken  by  the  officer  for  that  purpose,  may  be  proved,  whenever 
the  factum  of  the  appointment  becomes  a  material  inquiry. 
76. 115. 

Abson. 

7.  Burning  inhabited  dwelling-house.— '^o  set  fire  to  or  burn  an  in- 

habited dwelling-house,  is  arson  in  the  first  degree,  whether  there 
is  at  the  time  any  human  being  in  it  or  not  (Code,  ^  3780) ;  and  if 
the  indictment,'  after  describing  the  building  as  an  inhabited 
dwelling-house,  adds  the  words,  ''in  which  there  was  at  the 
time  no  human  being,"  these  words  may  be  rejected  as  sur- 
plusage.   Paine  v.  State,  26. 

8.  Same;  punishment. — The  punishment  of  arson  in  the  first  degree 

being,  at  the  discretion  of  the  jury,  death  or  imprisonment  in  the 
penitentiary  "for  not  less  than  ten  years"  ((IJode,  i  3780),  they 
may  impose  a  sentence  to  imprisonment  for  life.    lb.  26. 

Assault  and  Battery. 

9.  Punishment  of  child  by  parent,  or  by    one  standing  in  his  place. 

A  parent  is  not  criminally  liable  for  a  punishment  inflicted  on  his 
child,  although  the  jury  may  deem  it  immoderate  or  excessive, 
unless  they  also  believe  that  he  acted  with  legal  malice,  or  in- 
flicted permanent  injury  on  the  child ;  and  the  same  rule  applies 
to  one  standing  in  loco  parentis,  or  exercising  his  delegated 
authority.    Dean  v.  State,  46. 
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10.  To  what  witness  may  testify;  expert. — A  witness  who  examined  the 

chi'd  alleged  to  hiave  been  beaten,  but  who  is  not  a  physician, 
or  like  expert,  can  not  give  his  opinion  that  no  permanent  injury 
was  inflicted.    lb.  46. 

11.  Variance  between  affidavit,  warrant  of  arrest  and  complaint. — ^Where 

the  warrant  of  arrest  is  founded  on  an  affidavit  which  charges 
that  the  defendant,  on  a  speciQed  day,  committed  an  assault  and 
battery  with  an  axe  on  the  prosecutor,  and  commands  his  arrest 
''to  answer  the  State  of  Alabama  of  a  charge  of  assault  and  bat- 
tery with  an  axe,  committed  in  saidcountv  within  the  past  twelve 
months,*'  not  n&ming  the  prosecutor;  while  the  complaint,  filed 
in  the  Circuit  Court  on  appeal,  states  the  name  of  the  prosecutor 
as  iu  the  affidavit,  and  alleges  the  time  generally  as  in  the  war- 
rant of  arrest,  there  is  no  variance,  or  material  discrepancy,  of 
which  the  defendant  can  take  advantage  by  motion  to  strike  from 
the  files.    Little  v.  State,  99. 

Bail. 

12.  Surrender  of  principal,  cu  discharge  of  bail. — ^Bail  may  discharge 

themselves  by  surrendering  their  principal  to  the  sheriff  after 
the  rendition  of  a  conditional  judgment  against  them  (Code, 
a  4427-30),  and  may  show  such  surrender  as  good  cause  against 
the  rendition  of  a  final  judgment.    Bearden  v.  Stale ,  21. 

Carryino  Concbalbd  Weapons. 

13.  Apprehension  of  attack. — "Good  reason  to  apprehend  an  attack," 

as  an  excuse  for  carrying  a  pistol  concealed  about  the  person 
(Code,  §3775;,  is  established  by  evidence  showing  that,  a  short 
time  previously,  a  man  who  was  at  enmity  with  Uie  defendant, 
and  who  was  armed  with  a  i>istol  at  the  time,  made  inquiries  for 
the  defendant,  as  if  searching  for  him,  declaring  that  "he  in- 
tended to  fix  him  when  he  did  see  him;*'  that  these  threats  had 
b«een  communicated  to  the  defendant ;  that  a  short  time  before, 
as  he  was  driving  in  his  wagon  about  dark  one  evening  along  a 
public  road,  "  a  man  threw  a  stone  at  him  with  such  force  that 
It  broke  a  box  and  a  great  many  eggs  therein,  and  then  ran  off;" 
and  that  when  he  was  arrested  for  carrying  the  pistol,  he  had 
hitched  up  his  wagon  and  team,  and  was  about  starting  on  a  trip 
which  required  him  to  go  by  the  place  where  the  stone  was  thrown 
at  him ;  although  it  is  also  shown  that  the  man  who  made  the 
threats  had  seen  the  defendant  several  times  afterwards,  and 
had  not  attempted  to  carry  out  his  threats.    Dooley  v.  State,  90. 

14.  Carrying  concealed  brass-knuckles;  form  of  indictment;  con9tituent9 

of  offense. — An  indictment  which  charges  that  the  defendant 
"carried  concealed  about  his  person  brass-knuckles,  or  other 
weapon  of  like  kind  or  description"  (Code,  ^§  3776,  8779),  is  good 
and  sufficient,  and  a  conviction  mav  be  had  under  it,  on  proof 
that  he  so  carried  a  weapon  which,  though  made  of  lead,  was  of 
the  same  general  shape  and  size  as  brass-knuckies,  and  adapted 
to  the  same  use.    Bell  v.  State,  61. 

16.  Same;  apprehension  of  attack, — On  a  prosecution  for  carrying  a 
pistol,  Dowie-knife,  or  other  weapon  of  like  kind  or  description, 
concealed  about  the  person,  the  aefendant  may  prove  that  at  the 
time  he  had  good  reason  to  apprehend  an  attack,  and  the  jury 
may  consider  that  fact  either  in  mitigation  or  justfication  (Code, 
i  3775) ;  but  this  defense  can  not  be  made  to  an  indictment  for 
carrying  concealed  brass-knuckles,  a  slung-shot,  or  other  weapon 
of  like  kind  and  description  (§  3776).    lb.  61. 

16.  Testimony  of  witness  as  to  want  of  knowledae  of  fact. — Several  wit- 
nesses for  the  prosecution  having  testified  that,  at  a  time  and 
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place  named,  they  saw  a  pistol  on  the  defendant's  person,  be 
can  not  be  allowed  to  prove  by  others,  who  lived  in  the  same 
house  with  him  at  that  time,  and  worked  with  him  in  the  same 
field,  that  they  had  ample  opportunity  of  seeing  and  knowing 
whether  he  then  had  or  owned  a  pistol,  and  that  he  did  not  have 
or  own  one.     Oaither  v.  State,  62. 

Embbzzlbhbnt. 

17.  Sufficiency  of  indictinent, — An  indictment  which  charges  the  em- 

bezzlement of  "money  to  about  the  amount  of  $150,"  without 
other  description,  or  averment  of  value,  being  authorized  by  the 
Code  (4  3810;  Form  No.  89,  p.  270),  is  sufficient  on  demurrer. 
Huffman  v.  State,  33. 

18.  Sufficiency  of  tcrdici.— Under  an  indictment  for  the  embezzlement 

ot  $150,  alleged  to  be  the  personal , property  of  S.  Bros.,  a  ver- 
dict of  ''ffuiUy  of  embezzlement  of  a  sum  of  money  less  than 
$25,"  without  more,  is  a  special  verdict,  and  does  not  find'enongh 
to  support  a  judgment  of  conviction.    Ih.  33. 
Evn>£NCE  IN  Criminal  Cases. 

19.  Accomplice;  oorroborating  evidence. — While  a  conviction  of  felony 

can  not  be  had  on  the  testimony  of  an  accomplice,  -'unless 
corroborated  by  other  evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  ofiense"  (Code,  i  4476),  it  is  not  nec- 
essary that  the  corroborating  evidence  should  refer  to  acv  par- 
ticular statement  or  fact  testified  to  by  the  accomplice.  Malachi 
V,  SiaU,  134. 

20.  Same;  poseesHon  of  stolen  goods. — When   a   larceny,    burfflary. 

arson,  robbery,  or  murder  with  robbery,  has  been  committed,  and 
some  of  the  goods  stolen  at  the  time  are  soon  afterwards  found  in 
the  possession  of  a  person  who  does  not  satisfactorily  explain 
how  he  acquired  them,  a  presumption  of  guilt  arises  affainstnim, 
not  as  a  matter  of  law,  but  as  a  matter  of  fact,  more  or  less  strong 
according  to  the  length  of  time  which  has  elapsed  and  other 
•attendant  circumstances,  to  be  determined  by  the  jury;  and 
though  the  possession  may  not  be  so  recent  as,  of  itself,  to  justify 
a  conviction,  it  may  amount  to  a  sufficient  corroboration  of  the 
testimony  of  an  accomplice.    Ih.  134. 

21.  Same;  case  at  bar. — In  this  case,  a  prosecution  for  murder,  an 

accomplice  having  testified  to  the  defendant's  active  participa- 
tion in  the  robbery  and  murder  of  the  deceased ;  and  an  overcoat 
found  in  his  possession  when  arreisted,  three  months  afterwards, 
being  identified  by  other  witnesses  as  the  property  of  the  deceased, 
while  the  defendant  and  his  witnesses  swore  to  his  ownership  of 
it  for  some  time  prior  to  the  homicide ;  held,  that  the  possession 
of  the  overcoat,  if  the  jurv  were  fully  satisfied  that  it  belonged  to 
the  deceased,  was  not,  of  itself,  sufficient  to  authorize  a  convic- 
tion, but  might  be  sufficient  corroboration  of  the  testimony  of 
the  accomplice  to  authorize  them,  if  they  believed  his  testimony, 
to  find  a  verdict  of  guilty.    lb.  134. 

22.  Conspiracy,  and  proof  thereof;  liability  for  acts  and  conduct  of  each 

otJier, — ^To  establish  a  conspirac^^,  or  common  purpose  to  do  an 
unlawful  act,  positive  testimony  is  not  necessaiy ;  nor  is  it  neces- 
sary to  show  pre-arraugement  to  do  the  particular  wrongful  act 
com mitted .  if  two  or  more  persons  associate  themselves  together 
with  intent  to  commit  a  breach  of  the  peace,  or  other  wrongful 
act,  each  is  responsible,  criminally  as  well  as  civilly,  for  the  acts 
of  the  others  in  the  prosecution  of  their  common  purpose,  or  in 
the  commission  of  an  unlawful  act  incidental  to  tneir  common 
purpose,  which  in  the  nature  of  things  was  probable,  though  not 
apedfioally  designed ;  but  not  for  independent  acts  outside  of  the 
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common  purpose,  growing  out  of  tbe  particular  malice  of  the 
individual  perpetrator.    Martin  v.  State,  lib. 

23.  Conspiracy;  liability  for  acts  and  conduct  of  each  other. — When 

the  evidence  shows  a  conspiracy  hetween  the  two  defendants,  or 
common  design  to  assault  and  beat  the  deceased,  each  is  crimi- 
nally responsible  for  tbe  acts  of  the  other  in  tbe  prosecution  of 
that  common  purpose — that  is,  for  everything  done  by  either  which 
follows  incidentally  in  the  execution  of  the  common  design,  as 
one  of  its  probable  and  natural  consequences,  even  though  it  was 
not  intended  as  a  part  of  the  original  design  or  plan.  Gibson  v. 
State.,  121. 

24.  Saine. — To  establish  a  conspiracy  between  the  defendants,  or  com- 

mon purpose  to  assault  and  beat  the  deceased,  or  to  kill  him,  it 
is  not  necessary  to  prove  an  express  agreement  between  them, 
but  an  implied  understanding  may  be  established  by  circumstan- 
tial evidence;  and  when  the  attacK  is  made  by  one  of  them,  the 
presence  of  the  other  at  the  time,  aiding  and  encouraging  him, 
may  justify  the  jury  in  holding  each  equally  responsible  for  the 
homicide  which  resulted.    lb.  121. 

26.  Admission  as  to  testimony  of  absent  vntness;  testimony  on  former 

trial, — An  admission  as  to  the  testimony  of  an  absent  witness, 
as  contained  in  a  written  showing  for  a  continuance,  is  a  sub- 
stitute for  the  oral  testimony  of  the  witness ;  and  the  defendant 
can  not  complain,  if  the  court  requires  him  to  elect  between  that 
showing  and  secondary  evidence  of  the  testimony  of  tbe  witness 
on  a  former  trial.  Dean  v.  State,  46. 
,  26.  Depositions. — ^The  deposition  of  an  a^ed  and  infirm  witness  having 
been  taken  by  the  defendant  in  a  criminal  case  (Code,  ^§  4465-<>), 
and  no  cross-interrogatories  having  been  filed,  if  he  declines  to 
offer  it  in  evidence  on  the  trial,  it  is  not  admissible  on  the  part 
of  the  prosecution  against  his  objection.    Anderson  r.  State,  12. 

27.  Evidence  criminating  another  person. — The  commission  of  the  offense 

charged  being  clearly  proved,  and  the  evidence  connecting  the 
defendant  with  it  being  entirely  circumstantial,  he  can  not  adduce 
evidence  tending  to  criminate  another  person,  such  as  flight  soon 
after  the  offense  was  committed.    Kemp  v.  State,  52. 

28.  Evidence    identifying  defendant,  or  connecting    him   with  offense 

charged. — In  a  criminal  case,  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense  charged,  or  identify- 
ing him  as  the  perpetrator,  is  relevant  and  admissible ;  as,  un- 
der a  prosecution  for  burglary,  some  of  the  goods  stolen  from  the 
house  having  been  found  in  the  defendant's  valise  when  he  was 
arrested,  and  others  in  an  old  uninhabited  house  more  than  a 
half-mile  distant  from  his  house,  it  is  competent  for  the  prosecu- 
tion to  prove  that  two  pairs  of  old  shoes  were  also  found  in  the 
house,  of  the  size  worn  by  the  defendant.    England  v.  Stale,  76. 

29.  Impeaching  witness  on  cross-examination. — Defendant's    brother, 

having  testified  as  a  witness  for  him,  may  be  asked  on  cross-ex- 
amination if  he  had  not,  at  a  time  and  place  named,  said  to  an 
accomplice  who  had  turned  State's  evidence,  '*Why  did  you  give 
us  away?  if  you  had  not,  we  would  have  been  out  of  jail  now, 
and  could  have  got  as  many  witnesses  as  we  wanted  to  prove  you 
and  Jim  out;"  and  having  denied  that  he  made  such  statements, 
they  may  be  proved  by  a  person  present.    lb.  76. 

30.  Cross-examination  of  impeaching  witness, — A  person  called  to  im- 

peach the  character  of  a  witness,  having  ^testified  that  their 
relations  were  friendly,  may  be  asked,  on  cross-examination,  if 
he  did  not  once  go  to  arrest  said  witness  with  a  shot  gun,  on  a 
warrant  sworn  out  by  himself ;  and  having  answer^  that  he 
did  not  swear  out  the  warrant,  but  carried  a  gun  when  going  to 
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arrest  the  defendant  in  company  with  the  special  officer  who 
had  the  warrant,  he  may  be  asked  the  name  of  that  officer. 
Bamettv,  State,  166. 

31.  Cross-examination  of  witness ^  showing  wn/HendKw^««.— On  cross-ex- 

amination of  a  witness,  he  may  be  questioned  as  to  facts  show- 
ing his  nnfrii>ndliness  to  the  party  against  whom  he  testifies;  as 
b}^  {)rocuring  a  warrant  to  be  sworn  out  charging  him  with  a 
crimiual  offense.    Salm  v.  State,  56. 

32.  Cross-examination  of  defendant;  admissions  implied  from  silence. 

The  defendant  having  testified  as  a  witness  for  himself,  and 
having  denied,  on  cross-examination,  that  he  had  made  a  partic- 
ular statement  at  a  time  and  place  named,  impniing  fault  to  him- 
self in  connection  with  the  origin  of  the  difficulty,  he  mav  be 
further  asked  if  some  other  person  did  not,  at  the  time  and  place 
named,  make  such  statement  in  his  presence  and  hearing, 
without  objection  or  contradiction  by  him ;  and  having  denied 
that  such  statement  was  made  in  his  presence  and  hearinj?,  it  is 
competent  for  the  prosecution  to  prove  by  another  person,  who 
was  present  at  the  time,  that  the  statement  was  then  and  there 
made,  during  a  conversation  in  which  the  defendant  participated. 
Kirby  v.  Stat^,  63. 

33.  Dying   declarations, — The   declarations  of    the   deceased,  made 

several  hours  after  receiving  the  fatal  wound,  to  the  effect  that, 
**if  he  lived,  the  defendant  should  not  be  harmed  for  what  he 
had  done,  if  he  could  help  it,  and  he  did  not  want  the  defendant 
harmed  if  he  died :  that  if  a  man  had  come  to  him  in  the  same 
way,  he  would  have  shot  him ;  that  he  did  no  more  than  any  other 
man  would  have  done" — though  made  under  a  sense  of  impending 
death,  are  not  admissible  as  dying  declarations,  when  offered  as 
a  whole,  since  some  of  them,  at  least,  do  not  relate  to  the  identity 
of  the  criminal,  nor  to  the  facts  and  circumstances  of  the  killing. 
J6.63. 

34.  Error  without  injury  in  admission  of  evidence. — ^The  admission  of 

evidence  in  a  criminal  case,  a$rainst  the  objection  of  the  de- 
fendant, even  if  erroneous,  will  not  work  a  reversal,  when  the 
record  affirmatively  shows  that  the  sole  tendency  of  the  evi- 
dence was  beneficial  to  him,  as  when  it  sustains  his  defense. 
Pellum  V.  State,  28. 

35.  Same. — The  doctrine  of  error  without  injury ,  in  the  admission  of 

illegal  evidence  against  objection,  is  applied  with  greater  strict- 
ness in  criminal  than  civil  cases;  if,  indeed,  the  decisions  have 
not  established  the  rule,  that  it  will  never  be  applied  except  where 
it  affirmatively  appears  that  the  defendant  was  benefitted  by  the 
ruling  of  which  he  complains.    Maxwell  r.  State,  150. 

36.  Grand  juror  as  witness. — By  express  statutory  provision,  a  grand 

juror  may  be  required  to  disclose  the  testimony  of  any  witness  ex- 
amined before  that  body,  for  the  purpose  of  impeaching  or  sus- 
taining his  testimony  before  the  court,  or  on  a  charge  of  perjury 
against  him  (Code,  $  4351);  but  there  are  other  cases,  also,  in 
which  he  may  testify  as  to  the  evidence  given  by  any  witness 
before  the  grand  jury,  against  the  objection  of  the  witjiess  him- 
self.   Pellum  V.  State,  28. 

37.  Secondary  evidence;  testimony  before  grand  jury. — ^The  alleged  false 

testimony  having  been  given  before  the  grand  jury,  pending 
their  investigation  of  a  criminal  charge  preferred  by  the  defend- 
ant against  another  person,  for  having  procured  his  signature  by 
mark  to  a  bill  of  sale  by  false  pretenses  as  to  the  character  of 
the  instrument ;  the  county  solicitor,  who  swore  and  examined 
him,  may  testify  as  to  what  occurred  before  the  grand  jury, 
without  prodaci^g  the  paper,  or  accounting  for  its  absence,  and 
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without  showing  that  it  was  prodnced  before  the  grand  jury. 
SarneU  v.  State,  165. 

38.  Proof  of  good  character;  admisstbUUy  and  effect  of, — On  a  trial  for 

murder,  the  defendant  may  always  adduce  evidence  of  his  good 
character  for  peace  and  quiet  in  the  neighborhood  in  which  he 
lives ;  but  the  jury  can  not  consider  this  evidence  as  sustaining 
his  credibility  as  a  witness  in  his  own  behalf,  when  the  prosecu- 
tion bas  not  assailed  his  character  for  truth  and  veracitv.  Oib$on 
V  8taU,  121. 

39.  Proof  of  character, — The   rules  of  evidence  governing  the  proof  of 

character,  both  on  direct  and  on  cross-examination,  are  stated 
in  MouUon  v,  StcUe,  88  Ala.  116,  and  Morgan  v.  State,  88  Ala.  228; 
and  the  court  cites  these  cases  without  comment.  King  v.  State,  146. 

40.  Charge  as  to  reasonable  dotibt, — A  charge  which  instructs  the  jury, 

"  that  the  doubt  which  re()uires  an  acquittal,  must  be  actual  and 
substantial,  not  mere  possibility  or  speculation ;  it  is  not  a  mere 
possible  doui»t,  because  every  thing  relating  to  human  affairs, 
and  depending  upon  moral  evidence,  is  open  to  some  possible 
or  imaginary  doubt,"  asserts  a  correct  proposition.*  Little  v. 
State,  99. 

41.  Charge  as  to  sufficiency  of  evidence  in  exclitdinp  other  hypotheses. 

The  law  does  not  require  that  the  evidence,  to  justify  a  conviction, 
shall  exclude  every  other  hypothesis  than  that  of  guilt,  but  onlv 
every  other  reasonable  hypothesis ;  and  a  charge  requested  which 
claims  an  acquittal,  unless  the  jury  are  convinced  "  to  the  exclu- 
sion of  every  other  hypothesis  ''  than  that  of  guilt,  is  properly 
refused.    Ih.  99. 

42.  Suffldency  of  criminating  circumstances;  general  charge  on  evidence. 

When  the  offense  charged  is  clearly  proved,  and  there  is  evidence 
tending  to  identify  the  defendant  as  the  perpetrator — ^as,  his  i>res- 
ence  at  the  time  and  place,  and  his  flitcnt  on  the  next  day — ^it  is 
for  the  jury  to  determine  the  weight  and  sufficiency  of  these  crimi- 
nating circumstances,  and  a  general  charge  in  favor  of  the  defend- 
ant is  properly  refused.  Kemp  v.  Stale,  52. 
Failure  to  Work  for  Surety  in  'Confbssfd  Judgment. 

43.  Sufficieney  of  indictment. — An  indictment  which  charges  that  the 

defendant,  having  been  convicted  of  a  misdemeanor,  "in  consid- 
eration of  M.  having  confessed  judgment  and  being  security  for 


contract  without  just  cause  or  excuse,  and  has  failed  or  refused 
to  perform  said  service*'  (Code,  $  3832),  is  demurrable,  because 
it  does  not  allege  that  the  contract  was  signed  in  open  court,  and 
because  it  does  not  allege  that  the  approval  by  the  presiding  judge 
was  in  writing,  but  not  because  of  its  failure  to  allege  that  the  de- 
fendant was  released  on  the  confession  of  such  judgment.  Oi^ 
V.  StaU,  50. 

44.  Variance,^On  a  prosecution  for  obtaining  money  by  false  pretenses 

(Code,  ^  3811),  a  conviction  can  not  be  had  on  proof  of  facts  show- 
ing a  failure  by  defendant  to  perform  labor  or  service  as  stipulated 
for  his  surety  in  a  judgment  confessed  for  fine  and  costs  ii  3H32) ; 
nor  is  evidence  of  such  facts  admissible.    McQueen  v  State,  91. 
False  Pretenses. 

45.  Obtaining  money  by  false  pretenses;  variance, — On  a  prosecution  for 

obtaining;  money  by  false  pretenses  (Code,  4  3811),  a  conviction 
can  not  be  had  on  proof  of  facts  showine  a  failure  by  defendant 
to  perform  labor  or  service  as  stipulated  for  his  surety  in  a  judg- 
ment confessed  for  fine  and  costs  li  3832) ;  nor  is  evidence  of  sacb 
facts  admissible.    McQueen  v.  State,  91. 
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46.  Obtaining  signature  to  writing  by  false  pretenses;  perjury  in  making 

charge, — A  conviction  may  be  bad  for  obtaining  a  person's  signa- 
ture to  a  written  instrument  by  false  pretenses  (Code,  ^813),  on 
proof  tbat  an  unattested  signature  by  mark  was  so  obtained,  since 
forgery  might  be  predicated  of  an  instrument  so  signed ;  and  even 
if  it  might  be  shown  in  defense  of  tbat  prosecution  that  such  un- 
attested mark  was  not  a  signature  or  subscription  within  the 
terms  of  the  statute,  jret  the  person  who  preferrea  the  charge,  and 
falsely  swore  that  his  signature  was  procured  by  false  pretenses 
on  the  part  of  the  defendant,  can  not  set  up  this  defense  against 
a  subsequent  prosecution  for  perjury.  Bameit  v.  State^  166. 
Fees  and  Costs. 

47.  Selling  lottery- tickets;  solicitor's  fee  on  conviction, — An  indictment 

which  charges,  in  its  first  count,  that  the  defendant  "did  sell,  or 
receive  money  for  a  lottery  or  gift-enterprise  ticket,"  and  in  the 
second  that  he  "did  sell,  or  receive  money,  or  take  an  order  for  a 
ticket  in  the  Mexican  National  Lottery,"  &c.,  is  founded  on  sec- 
tion 4069  of  the  Code,  and  not  on  section  4068 ;  and  on  conviction, 
the  solicitor's  fee  is  not  $150,  but  $7.50.    Ex  parte  Hawkins,  103. 

48.  Collection  of  solicitor's  fees  as  part  of  costs. — Under  the  provisions 

of  the  act  approved  February  26th,  1889,  relating  to  the  collec- 
tion of  costs  on  convictions  of  felony,  where  the  defendant  is  sen- 
tenced to  the  penitentiary  (Sess.  Acts  1888-9,  p.  65),  the  clerk  of 
the  court  is  required  to  make  out  and  certify  to  the  auditor  a  com- 
plete bill  of  costs,  including  the  solicitor's  fee;  and  the  auditor, 
naving  found  the  same  correct,  is  required  to  draw  his  warrant 
on  the  treasurer  in  favor  of  the  clerk,  for  the  sum  so  certified. 
By  a  subseouent  act  of  the  sanie  session    (lb.  91).  solicitors  are 

Eaid  a  fixed  salary  out  of  the  treasury,  and  their  fees  as  allowed 
y  law,  and  taxed  as  costs,  are  required  to  be  certified  by  them 
to  the  auditor,  and  charged  by  him  against  the  clerk  of  the  court, 
who  is  required  to  collect  the  costs  so  taxed,  making  quarterly 
returns  and  payments,  and  is  allowed  to  retain  five  per  cent,  as 
commissions  on  his  collections.  Held,  that  the  clerk  is  not 
entitled  to  have  the  solicitor's  fee  paid  to  him  out  of  the  treasury, 
in  order  that  he  mav  pay  it  back  at  the  expiration  of  the  current 
quarter,  retaining  his  commission8*f or  collection.  Hogue  v.  Mat- 
thews, 308. 

49.  Costs  of  first  indictment,  as  part  of  second. — A  nolle-pros.  being 

entered,  on  verdict  sustaining  a  plea  of  misnomer,  and  another 
indictment  preferred,  the  costs  incurred  under  the  first  indictment 
can  not  be  taxed  against  the  defendant,  on  his  conviction  under 
the  second.    BazeU  v.  State ^  14. 

50.  Sentence  to  hard  labor,  on  non-payment  of  costs. — On  conviction  of 

8  misdemeanor,  the  costs  not  being  presently  paid  or  secured, 
the  defendant  may  be  sentenced  to  hard  labor,  on  luscount  of  the 
costs,  for  not  more  than  eight  months,  and  at  the  rate  of  not  less 
than  thirty  cents  per  diem  (Code,  §  4504) ;  and  when  the  addi- 
tional sentence  is  for  eight  months,  at  thirty  cents  per  day,  the 
costs  amounting  to  more  than  $72,  the  defendant  can  not  claim 
to  be  discharged  during  that  time  on  payment  of  the  balance  only 
of  the  $72,  but  must  pay  the  balance  of  the  entire  costs.  Ex  parte 
State,  114. 

Homicide;  Murder;  Manslaughter. 

51.  Homicide    in  defendant's  own  house;   retreat;  provocation. — ^The 

homicide  in  this  case  occurred  in  the  defendant's  own  house, 
during  a  dance  and  party  which  another  freedman  gave  by  his 
permission :  and  the  evidence  tended  to  show  that  the  altercation 
44 
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between  the  parties,  which  resulted  in  the  shooting,  was  brought 
on  by  defendant  ordering  the  deceased  to  leave  the  house,  be- 
cause he  used  profane  language,  and  was  guilty  of  indecent 
behavior  The  court  charged  the  jury,  (1)  ''that  it  was  the  duty 
of  the  defendant  to  avoid  the  killing,  if  he  could  have  done  so 
without  danger  to  himself;"  and  (2)  "that  if  the  defendant 
provoked  or  brought  on  the  difficulty,  he  can  not  be  guilty  of 
less  than  manslaughter."  Held,  that  each  of  these  charges  was 
erroneous,  in  assuming  (1)  that  it  was  the  defendant's  duty  to 
retreat  from  his  own  house,  and  (2)  that  he  had  no  right  to  order 
the  deceased  to  leave  the  premises  on  account  of  improper  words 
and  conduct.     Brinkley  v.  State ,  34. 

52.  Murder;  charges  as  to. — A  charge  which  instructs  the  jury  that,  if 
a  man  kills  another  by  intentionally  shootine  him  with  a  gun, 
he  is  guilty  of  murder,  unless  the  evidence  snows  a  justifying 
reason  for  this  act,  or  that  it  was  done  under  circumstances  which 
mitigate  criminality,  and  reduce  the  offense  to  a  lower  grade  of 
homicide,  asserts  a  correct  proposition.     Kirby  v.  Stale,  63. 

63.  Self-defense;  freedom  from  fault. — Freedom  from  fault  in  provoking 
or  bringing  on  the  difficulty,  is  an  essential  element  of  self-defense, 
since  the  defendant  can  not  shield  himself  behind  a  necessity 
which  his  own  fault  or  wrong  contributed  to  produce ;  and  a 
charge  requested,  which  claims  an  acquittal  on  the  ground  of  a 
reasonable  apprehension  of  danger  to  life  or  limb,  ignoring  the 
question  of  fault  in  bringing  on  the  difficulty,  is  properly 
refused.     lb.  63. 

54.  Same;  responsibility  for  atts  or  words  of  another, — The  defendant 
and  a  companion  having  fincamped  by  night  in  their  wasons 
in  the  public  road,  and  being  aroused  from  sleep  in  ihe  middle  of 
the  nignt  by  the  deceased  and  another,  who,  passing  by,  cursed 
and  abused  them  for  obstructing  the  road,  to  which  abusive  words 
defendant's  companion  replied  in  kind ;  and  after  threats  of 
violence  by  the  passers-by,  and  taunting  words  in  reply,  they 
drove  on  several  hundred  yards,  and  then  returned,  challenging 
the  others  to  meet  them  half-way,  to  which  a  defiant  answer  was 
returned;  and  on  their  advancing  further,  finding  that  the  others 
had  not  left  their  wagons,  repeating  the  challenge,  and  being 
told  to  "come  on,"  defendant  fired  the  fatal  shot  when  the  de- 
ceased came  out  into  the  open  space  where  he  could  be  seen 
in  the  moonlight;  the  defendant  was  at  fault  in  bringing  on 
the  difficulty  equally  with  his  companion,  although  he  said  noth- 
ing until  the  assailants  came  near,  when  he  told  them  to  "come 
on  and  see,"  or  words  to  that  effect,    lb.  63. 

56.  Same;  danger  to  life  or  limb^  or  great  bodily  harm. — The  right  to 
kill  in  self-defense  is  not  limited  to  cases  of  necessity,  real  or  ap- 
parent, on  account  of  danj^er  to  life,  but  ex  ends  equHlly  to  cases 
of  danger  to  limb,  or  danger  of  great  bodily  harm.    lb,  63. 

56.  Dying  declarations. — The  declaration  of  the  deceased,  made  sev- 
eral hours  after  receiving  the  fatal  wound,  to  the  effect  that,  "if 
he  lived,  the  defendant  should  not  be  harmed  for  what  he  had 
done,  if  he  could  help  it,  and  he  did  not  want  the  defendant 
harmed  if  he  died ;  that  if  a  man  had  come  to  him  in  the  same 
way,  he  would  have  shot  hira  ;  that  he  did  no  more  than  any 
other  man  would  have  done" — though  made  under  a  sense  of  im- 
pending death,  are  not  admissible  as  dying  declarations,  when 
offered  as  a  whole,  since  some  of  them,  at  least,  do  not  relate  to 
the  identity  of  the  criminal,  nor  to  the  facts  and  circumstances  of 
the  killing.    lb,  63. 

67.  Self-defense;  charge  as  to,  ignoring  fault  and  duty  to  retreat. — ^In  a 
case  of  homicide,  where  it  appears  that  the  defendant,  on  ap- 


Digitized  by  CjOOQ IC 


INDEX.  691 

CRIMINAL  LAW— Continued. 

proachin^  a  house  in  which  deceased  was,  heard  him  cursing 
and  abusing  him,  and  replied  with  like  words,  but  continued  to 
advance,  having  his  gun  in  his  hand,  that  the  deceased  immedi- 
ately arose,  and  started  towards  the  door  with  his  gon,  and  both 
parties  fired  as  soon  as  he  reached  the  door;  charges  requested, 
invoking  the  doctrine  of  self-defense,  but  ignoring  the  question 
of  fault  in  bringing  on  the  difficulty,  and  limiting  the  doctrine  of 
retreat  to  the  time  when  the  deceased  appeared  at  the  door,  are 
properly  refused.     Waller  v.  State ,  79. 

58.  Self-defense;  retreat  from  one's  house  or  yard, — A  man's  house  is 
his  castle  for  purposes  of  defense,  and  he  is  not  required  to 
retreat  from  it  when  assailed ;  but  he  can  not  use  it  as  an  arsenal 
for  offensive  purposes,  nor  claim  its  protection  while  sallying 
out  to  attack ;  and  where  the  defendant,  being  assailed  in  his 
front  yard  b^  the  deceased,  who  rode  up  on  horseback,  pointed 
a  pistol  at  him,  a^nd  threatened  to  shoot  him,  thereupon  went 
into  his  house,  returned  with  his  gun  in  his  hand,  and  shot  the 
deceased,  he  can  not  claim  to  have  acted  in  self-defense.  Wat- 
kins  V,  State,  82. 

69.  Overcoat  worn  by  deceased;  relevancy  as  evidence  tending  to  show 
his  position  or  attitude. — As  tending  to  show  the  position  or  atti- 
tude of  the  deceased  when  the  fatal  shot  was  fired  at  him,  it  is 
competent  for  the  prosecution  to  put  in  evidence  the  overcoat 
worn  by  him  at  the  time,  showing  the  holes  made  by  the  several 
bullets  which  struck  him.    lb.  82. 

60.  To  what  witness  may  testify. -—The  deceased  having  been  shot  while 

on  his  mule,  and  the  distance  between  him  and  the  defendant  at 
the  time  being  a  material  question,  a  witness  who  saw  his  body 
lying  on  the  ground,  before  its  removal,  may  testifv  that  he  saw 
in  the  sand,  a  few  stpps  from  the  body,  a  mashed  place  "which 
looked  like  where  a  man's  shoulder  had  struck  the  ground.'' 
lb.  82. 

61.  Proof  of  official  character  of  deceased  marshal  or  policeman. — As 

proof  of  the  official  character  of  the  deceased  at  the  time  he  was 
killed,  witnesses  ma^  testify  that  he  waa  acting  as  town-marshal, 
that  be  wore  a  policeman's  badge,  and  carried  a  policeman's 
baton ;  and  it  is  not  necessary  to  produce  any  record  or  written 
evidence  of  his  appointment.    Martin  v.  State,  115. 

62.  Acts  and  declarations  constituting  part  of  res  gestae. — ^The  deceased 

having  been  killed  while  acting  as  town-marshal,  in  attempting 
to  arrest  the  defendant  and  his  brother,  at  the  instance  of  one  J  , 
for  an  attempted  or  threatened  breach  of  the  peace,  in  which  the 
defendant  had  taken  J.'s  pistol  from  him ;  it  is  competent  for  the 
prosecution  to  prove  that,  immediately  after  the  fatal  shot  was 
fired  by  the  brother  of  the  defendant,  J.  knocked  the  latter  down, 
and  took  the  pistol  from  him :  and  that  the  defendant  told  his 
brother,  with  an  oaih,  to  "get  out  of  town,  you  have  done  the 
work  for  him,"  which  the  latter  refused  to  do  * 'until  he  found 
what  J.  had  against  him." — all  this  being  parts  of  one  continu- 
ous transaction.    76.  115. 

63.  Self-defense;  burden  of  proof  as  to  pressing  necessity^  or  possibility 

of  safe  retreat. — When  the  prosecution  has  proved  the  intentional 
killing  of  the  deceased  bv  the  defendant,  with  a  deadly  weapon, 
the  onus  is  cast  on  the  defendant  to  prove  a  pressing  necessity 
on  his  part  to  take  life  in  self-defense,  unless  this  fact  is  shown 
by  the  evidence  adduced  by  the  prosecution ;  and  the  inability  to 
safely  retreat,  without  apparently  increasing  his  peril,  is  one  of 
the  elements  creating  a  present  necessity  to  kill.  {Cleveland  v. 
StaUy  86  Ala.  2,  "is  of  later  authority  than  Brown  v.  StaU,  83  Ala. 
33,  on  this  point,"  and  the  court  adneres  to  it.)  Oibson  v.  State, 
121. 
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64.  Same;  burden  of  proof  as  to  fauU  or  provocation, — When  the  de- 
fendant has  eatablished  a  present  pressing  necessity  on  his 
part  to  take  life,  which  involves  disproof  of  an  opportunity  to 
retreat  safely,  the  onus  is  on  the  proRecution  to  show  that  he  was 
at  fault  in  provoking  or  bringing  on  the  difficulty,    lb.  121. 

66.  Presumption  of  malice  from  use  of  deadly  weapon. — In  eases  of 
homicide,  the  use  of  a  deadly  weapon  raises  a  presumption  of 
malice,  unless  such  presumption  is  repelled  by  the  evidence 
which  proves  the  killing.     76.  121. 

66.  Homicide  in  difficulty  sought  or  provoked  by  defendant. — ^If  ihe  de- 

fendant sought  the  difficulty  with  the  deceased,  for  the  pur- 
pose of  chastising  or  beating  him  for  some  real  or  imaginary 
cause,  and  armed  himself  with  a  pistol,  for  use  if  necessary,  and 
did  use  it,  and  killed  the  deceased,  he  is  guilty  of  murder,  although 
it  may  have  become  necessary  for  him  to  use  the  pistol  during 
the  rencontre,  in  order  to  save  his  own  life,  or  to  prevent  great 
bodily  harm.    lb.  121. 

67.  Charges  on  law  of  homicide f  claiming  acquittal  unless  murder  in 

first  degree  is  sho^vn.—On  a  prosecution  for  murder,  the  defendant 
may  be  convicted  of  any  degree  of  unlawful  homicide ;  and  there- 
fore, charges  requested,  claiming  an  acquittal  unless  the'evidence 
establishes  murder  in  the  first  degree,  are  properly  refused.  lb. 
121. 

68.  Charge  (u  to  constituents  o/ murder.— Since  malice  is  an  ingredient 

of  murder  in  either  degree,  a  charge  instructing  the  jury  that,  '*if 
they  are  reasonably  satisfied  from  the  e\  idence  that  the  defendant 
was,  really  or  apparently,  in  imminent  peril  to  his  life  or  limb, 
from  which  there  was  no  reasonable  means  of  escape,  and  that 
he  neither  provoked  nor  encouraged  the  difficulty,  and  fired  the 
fatal  shot  under  this  reasonable  apprehension,  and  did  not  fire  it 
of  malice,  then  they  should  not  find  him  guilty  of  murder  in 
either  degree/' — asserts  a  correct  proposition,  and  its  refusal 
is  error.    16.  121. 

69.  Photographs  of  the  deceased  are  admissible  as  evidence,   being 

proper  aids  to  identification.    Malachiv.  Slate^  134. 

70.  Threats  by  deceased, — A  general,  indefinite  threat,  made  by  the 

deceased  the  night  before  he  was  killed,  not  mentioning  the  de- 
fendant, and  not  shown  to  have  reference  to  him — ,  as,  '*I  am 
going  to  win  some  money  to-night,  or  kill  some  son  of  a  bitch" — ^is 
not  admissible  as  evidence  for  the  defendant,  who  shot  and 
killed  him  the  next  evening  while  gambling.    King  v.  State,  146. 

71.  Charge  on  evidence,  ow  to  defendant  being  at  fault. — Whether  the 

defendant  was  reasonably  free  from  fault  in  bringing  on  the  diffi- 
culty, is  a  question  for  the  jury ;  and  when  there  is  any  evidence, 
however  weak,  tending  to  show  that  he  was  not  entirely  free  from 
fault,  the  court  should  leave  that  question  to  them.  King  v. 
State,  146. 

Indictment. 

72.  Following  words  of  statute;  negativing  exception. — Wiien  a  statute 

creates  an  offense,  describing  all  its  couBtituents,  it  is  sufficient 
for  an  indictment  to  pursue  the  words  of  the  statute ;  and  when  the 
enacting  clause  contains  an  exception,  which  is  so  incorporated 
in  the  definition  of  the  offense  as  to  become  a  material  pail  of  the 
description  of  its  ingredients,  the  indictment  must  negative  the 
exception.    Mays  •;.  State,  37. 

73.  Alternative  charges  in  same  count, — When  an  indictment  contains 

but  one  count,  which  contains  alternative  charges  in  the  disjnnc* 
tive,  each  alternative  must  charge  a  substantive  offense.    lb.  37. 

74.  Suffering  cattle  to  run  at  large  on  lands  under  common  fence. — ^An 


Digitized  by  CjOOQ IC 


INDEX  698 

CRIMINAL  'LAW— Continued, 

^  indictment  for  suffering  slock  to  run  at  large  on  lands  inclosed 
by  a  common  fence  (Code,  §§  3878-9) .  must  allege  that  the  act 
was  committed  between  the  Ist  day  of  March  and  the  25th  day  of 
December,  that  there  was  at  the  time  a  growing  or  outstanding 
crop  on  the  land,  and  that  the  cattle  were  allowed  to  run  at  large 
without  a  sufficient  guard  to  prevent  injury  to  the  crops,    lb.  37. 

75.  Embezzlement. — An  indictment  which  charfses  the  embezzlement  of 

"money  to  about  the  amount  of  $150,*'  without  other  description, 
or  averment  of  value,  being  authorized  by  the  Code  (^3810; 
Form  No.  39,  p.  270),  is  sufficient  on  demurrer.  Huffman  v, 
SUUe.SS 

76.  Failure  to  j)erform  service  for  surety  in  confessed  judgment.— An  indict- 

ment which  charges  that  the  defendant,  having  been  convicted  of 
a  misdemeanor,  "in  consideration  of  M.  having  confessed  judg- 
ment and  being  security  for  said. fine  and  costs,  entered  into^a  con- 
tract in  writing  with  said  M.,"  which  was  approved  in  open  court 
by  the  presiding  judge  and  duly  recorded,  *'  to  perfoim  service, 
and  has  abandoned  said  contract  without  just  cause  or  excuse,  and 
has  failed  or  refused  to  perform  said  service*'  (Code,  ^  3832),  is  de- 
murrable, because  it  does  not  allege  that  the  contract  was  signed 
in  open  court,  and  because  it  does  not  allege  that  the  approval  by 
the  presiding  judge  was  in  writing,  but  not  because  of  its  failure  to 
allege  that  the  defendant  was  released  on  the  confession  of  such 
judgment.     Giles  v.  State,  50. 

77.  Amendment  of  indictment;  striking  out  count, — An  indictment  can 

not  be  amended,  strictly  speaking,  by  striking  out  one  count;  but 
such  amendment  being  the  equivalent  of  a  nolle-pros  as  to  that 
count,  which  is  allowable,  it  is  not  a  reversible  error.  Salm  v. 
State,  56. 

78.  Carrying  concealed  brass-knuckles;  form  of  indictment. — An  indict- 

ment which  charges  that  the  defendant  "carried  concealed  about 
his  person  brass-knuckles,  or  other  weapon  of  like  kind  or  de- 
scription" (Code,  ^4  3776,  3779),  is  good  and  sufficient.  Bell  v. 
State,  61. 

79.  Mistakes  or  mis-spelling  in  indictment, — The  court  determines,  on 

inspection  of  the  original  indictment  in  this  case,  that  the  defend- 
ant's name  is  there  spelled  Watkins,  and  not  WathimSt  and  that 
the  homicide  is  charged  to  have  been  committed,  not  with  malice 
oforethoughty  but  with  malice  aforethought.     WaXkin  v.  State,  82. 

80.  Retailing  without  license;  alternative  averments. — A  conviction  can 

not  properly  be  had  under  an  indictment  which  charges  that  the 
defendant,  not  having  taken  out  a  license  as  required  by  law, 
"did  engage  in,  or  carry  on,  the  business  of  retailing  spirituous, 
vinous,  or  malt  liquors,  or  intoxicating  bitters,"  the  lasib  alterna- 
tive averment  not  charging  any  offense.    Allred  v.  State,  112, 

81.  Larceny;  description  of  money. — In  an  indictment  for  larceny,  the 

articles  stolen  being  described  as  "one  ten-dollar  bill,  and  one 
five-dollar  bill,  in  money  of  the  United  States  of  America,  of  the 
value  of  fifteen  dollars,  the  personal  property  of  T.  P.,"  this  is 
sufficiently  certain  and  definite  without  more ;  and  an  additional 
averment,  that  a  more  particular  description  is  to  the  grand  jury 
unknown,  may  be  rejected  as  surplusage.     Garden  v.  State,  130. 

82.  Indictments  in  City  Court  of  Anniston, — An  indictment  which,  as 

the  record  shows,  was  preferred  by  a  grand  jury  drawn,  summoned 
and  organized,  "  according  to  law,"  by  the  (Jity  Court  of  Annis- 
ton, is  not  demurrable  because  the  name  of  Calhoun  county  is 
stated  in  the  caption,  and  it  purports  to  be  found  by  the  grand 
jury  "of  said  county;"  nor  because  ii  does  not  allege  or  show 
on  its  face  that  the  offense  was  committed  within  the  territorial 
area  of  which  that  court  has  jurisdiction.    Toole  v.  State,  V6l, 
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83.  Perjury. — An  indictment  for  perjury  is  auf^cient  (Code,  i  3908,),  if 
it  states  the  substance  of  the  proceeding  in  which  the  false  testi- 
mony  was  given,  the  name  of  the  officer  by  whom  the  oath  was 
administered,  his  authority  to  administer  it,  the  fact  testified  to, 
the  materiality  of  the  testimony,  and  that  it  was  willfully  and 
corruptly  false.    Barnett  v.  State,  165. 

Jurors  and  Jury  ;  Grand  and  Petit. 

34.  Special  grand  jury. — On  the  failure  of  the  jury  commissioners  to 
select  grand  jurors  for  a  term  of  the  Circuit  Court,  in  one  of  the 
counties  included  in  the  statute  '*to  more  effectually  secure  com- 
petent and  well  qualified  jurors'*  (Code,  pp.  151-8,  note),  that 
court  may  have  grand  jurors  drawn  and  summoned  under  section 
4316  of  the  Code,  which  is  not  repealed  by  the  other  statute,  not 
being  inconsistent  with  any  of  its  provisions.    Kemp  v.  State,  52. 

85.  Competency  of  juror;  affinity  defined. — Affinity  being  the  tie  created 

by  marriage  between  the  husband  and  the  blood  relatives  of  the 
wife,  or  between  the  wife  and  the  blood  relatives  of  the  husband, 
a  cousin  of  the  step-father  of  the  deceased  is  not  connected  with 
him  by  affinity  (Code,  ^  4331),  and  is  competent  as  a  juror  on  a 
prosecution  for  the  homicide.     Kirhy  v.  State,  63. 

86.  Special  venire;  mistake,  dec  ,  not  ground  of  motion  to  ouash. — It  is 

no  sufficient  ground  for  quashing  the  special  venire  m  a  capital 
case,  that  one  of  the  persons  on  the  list  is  under  twenty-one  years 
of  age ;  or  that  another  is  a  woman ;  or  that  another  has  been 
dead  for  more  than  a  year;  or  that  another  does  not  live  in  the 
county ;  oi*  that  there  is  a  mistake  in  the  name  of  another.  These 
errors  make  it  the  duty  of  the  court  to  direct  the  names  of  the  dis- 
qualified persons  to  be  discarded,  and  others  to  be  summoned  in 
their  place  (Code,  §  4322),  unless  the  court  may  be  of  the  opinion 
that  the  ends  of  justice  require  other  action.     Gibeon  v.  State,  121. 

87.  Peremptory   challenges  in  capital  case. — Under  the    general  stat- 

utory provisions  now  of  force  (Sess.  Acts  1888-9,  pp.  77-9,  §  2),  a 
single  defendant  in  a  capital  case  is  entitled  to  twenty-one  pei^ 
emptory  challenges,  and  when  two  or  more  are  on  trial  jointly, 
each  is  entitled  to  "one-half  of  that  number.  Held,  that  when 
two  are  on  trial  jointly,  one  may  be  allowed  eleven,  and  the  other 
ten  peremptory  challenges.    lb.  121. 

88.  Same. — Under  the  general  statutes  regulating  tha  number  of  per- 

emptorj*  challenges  in  criminal  cases  (Sess.  Acts  1888-9,*'p.  78, 
^  2),  which  is  of  force  in  Jefferson  county, when  two  defendants 
are  jointly  on  trial  for  a  capital  offense,  neither  one  of  them  can 
claim  m6re  than  eleven  peremptory  challenges.  Malachi  v.  Siaie, 
134. 

89.  Competency  of  juror. — A  person  summoned  as  a  juror  in  a  prosecu- 

tion for  murder,  who  heard  the  evidence  on  a  former  trial  or  in- 
vestigation, and  who  states  that  *^  the  evidence  would  have  to  be 
very  strong  to  change  his  opinion"— that  it  *'  would  be  a  pretty 
hard  matter  to  set  aside  the  evidence  he  had  based  his  opinion 
on,"  but  that  he  "had  not  made  up  his  mind  as  to  the  classifi- 
cation of  the  killing,"  is  not  competent  as  a  juror  (Code,  (  4331), 
because  he  has  a  fixed  opinion  which  might  bias  his  verdict. 
King  v.  State,  146. 

90.  Peremptory  challenges  in   capital  case,  in  Jefferson  county, — Under 

general  and  local  statutory  provisions,  as  construed  in  this  case 
(Sess.  Acts  1888-9,  pp.  77-9,  §  2;  pp.  324-6,  4  8),  a  defendant 
on  trial  for  a  capital  offense,  in  Jefferson  county,  is  entitled  to 
'twenty- one  peremptory  challenges,  the  number  prescribed  by  the 
general  law,  and  is  not  limited  to  ten,  the  number  prescribed  by 
3ie  local  law  of  prior  date.    Maxwell  v.  State,  150. 
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91.  Drawing  special  jurora,  under  local  law, — Under  the  provisions  of 

the  local  law  governing  the  trial  of  capital  cases  in  Jefferson 
county  (Sess.  Acts  188§-9,  pp.  324-6),  the  presiding  judge  is  re- 
auired  to  draw  from  the  jury-box  the  names  of  not  less  than 
nfteen  nor  more  than  twenty-five  persons  as  special  jurors,  from 
whom  he  shall  organize  a  third  jury,  which,  with  the  regular 
juries  for  the  week,  shall  constitute  the  venire  for  the  trial  of  any 
capital  case  during  the  week ;  and  it  is  expressly  declared  (§  7), 
that  the  presence  of  the  defendant  in  court  shall  not  be  necessary, 
either  at  the  drawing  or  organizing  of  said  trial  jury  to  complete 
the  venire;  nor  can  his  absence  prejudice  him,  since  he  can  assert 
all  of  his'  constitutoinal  rights  when  his  case  comes  on  for  trial. 
lb,  150. 

92.  Discharge  of  juror  on  special  venire^  before  trial.— In  organizing  the 

.third  jury  under  said  local  law,  from  the  special  jurors  drawn 
and  summoned,  the  court  may,  for  good  cause  shown,  discharge 
one  or  more  of  them,  though  the  defendant  is  not  in  court  at  the 
time :  and  such  action  is  not  a  reversible  error,  though  excepted  to 
on  the  trial.    lb.  160. 

93.  Grand  juror  as  witness. — By  express  statutory  provision,  a  ^rand 

juror  may  be  required  to  disclose  the  testimoi«y  of  any  witness 
examined  before  that  body,  for  the  purpose  of  impeaching  or  sus- 
taining his  testimony  before  the  court,  or  on  a  charge  of  perjury 
against  him  (Oorle,  §  4351);  but  there  are  other  cases,  also,  in 
which  he  may  testify  as  to  the  evidence  given  by  any  witness 
before  the  grand  jury,  against  the  objection  of  the  witness  him- 
self.    Pellum  V.  State,  28. 

Labceny. 

94.  Asportavit, — A  conviction  may  be  had  for  the  larceny  of  a  hog,  on 

proof  that  the  defendant,  having  shot  and  killed  it,  cut  its  throat. 
Kemp  V,  Stale,  52. 

95.  Larceny  of  hog  not  marked  or  branded. — A  conviction  may  be  had 

for  the  larceny  of  u  hog  running  at  large,  although  it  was  not 
marked  or  branded  as  required  by  law  (Code,  ^§  1361-63),  if  the 
animal  is  otherwise  sufficiently  identified,  and  the  ownership 
proved  as  laid.    Bazell  v.  Stale,  14. 

96.  Larceny  from  warehouse;  variance. — A  conviction  can  not  be  had 

under  an  indictment  charging  the  larceny  of  a  trunk  from  a  ware- 
house (Code,  §  3787),  on  proof  that  the  trunk  was  taken  from 
an  open  passago-way  at  a  railroad  depot,  as  at  the  Union  depot 
in  the  city  of  Montgomery,  extenaine  between  the  baffgage- 
room  and  the  reception  room,  and  under  a  common  roof  with 
them,  not  inclosed  on  any  side,  but  open  and  free  at  all  times  for 
use  by  the  public,  trunks  being  placed  there  to  be  checked  before 
removal  to  the  cars ;  nor  can  a  conviction  for  larceny  be  had, 
under  such  indictment,  on  proof  of  these  facts.  (Stone,  C. 
J.,  dissenting  as  to  the  latter  proposition.)    Lynch  v.  State,  18. 

97.  Sufficiency  of  indictment;  description  of  money. — In  an  indictment 

for  larceny,  the  articles  stolen  being  described  as  '*  one  ten-dollar 
bill,  and  one  five-dollar  bill,  in  money  of  the  United  Spates  of 
America,  of  the  value  of  fifteen  dollars,  the  personal  property,  of 
T.  P."  this  is  sufficiently  certain  and  definite  without  more;  and 
an  additional  averment,  that  a  more  particular  description  is  to 
the  grand  jury  unknown,  may  be  rejected  as  surplusage.  Garden 
V.  State,  130. 

98.  Recent  possession  of  stolen  goods,  as  evidence.  Malachi  t.  State,  134. 
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Lotteries.  Supra,  47. 
Perjury. 
99.  Sufficiency  of  indictment, — Ad  indictment  for  perjury  is  safficient 
(Code,  §  3908),  if  it  states  the  substance  of  the  proceedings  in 
which  the  false  testimonjr  was  given,  the  name  of  the  officer  by 
whom  the  oath  was  administered,  his  authority  to  administer  it, 
to  fact  testified  to,  the  materiality  of  the  testimony,  and  that  it 
was  willfully  and  corruptly  false.    Bamett  v.  State,  165. 

100.  Secondary  evidence;  testimony  before  grand  jury, — The  alleged  false 

testimony  having  been  given  before  the  grand  jury,  pending 
their  investigation  of  a  criminal  charge  preferred  by  the  defend* 
ant  against  another  person,  for  having  procured  his  signature  by 
mark  to  a  bill  of  sale  by  false  pretenses  as  to  the  character  of 
the  instrument ;  the  county  solicitor,  who  swore  and  examined 
him,  may  testify  as  to  what  occurred  before  the  grand  jnry, 
without  producing  the  paper,  or  accounting  for  its  absence,  and 
without  showing  that  it  was  produced  ^fore  the  grand  jury. 
lb.  165. 

101.  Legal  advice  cm  defence. — On  a  prosecution  for  perjury  in  falsely 

swearing  before  the  grand  jury  as  to  facts,  the  existence  or  non- 
existence of  which  was  personally  known  to  ihe  defendant,  he 
can  not  be  permitted  to  prove  that  he  acted  under  legal  advice, 
especially  when  it  does  not  appear  that  he  truly  stated  the  facta 
to  the  attorney.     lb,  165. 

102.  Obtaining  signature  to  writing  by  false  pretenses;  perjury  in  making 

charge. — A  conviction  may  be  had  for  obtaining  a  person's  sig- 
nature to  a  written  instrument  by  false  pretenses  (Code,  §  3813), 
on  proof  that  an  unattested  signature  by  mark  was  so  obtained, 
since  forgery  might  be  predicated  of  an  instrument  so  signed ; 
and  even  if  it  might  be  shown  in  defense  of  that  prosecution  that 
such  unattested  mark  was  not  a  signature  or  subscription  within 
the  terms  of  the  statute,  yet  the  person  who  preferred  the  charge, 
and  falsely  swore  that  this  signature  was  procured  by  false  pre- 
tenses on  the  p»rt  of  the  defendant,  can  not  set  up  this  defense 
against  a  subsequent  prosecution  for  perjury.  lb,  165. 
Pleas   ai^d  Defenses. 

103.  Insanity  as  defense;  burden  and  measure  of  proofs — When   insanity 

is  interposed  as  a  defense  in  a  criminal  case,  the  burden  of  prov- 
ing it,  at  least  by  a  preponderance  of  the  evidence,  rests  on  the 
defendant,  and  a  reasonable  doubt  of  its  existence  does  not  re- 
quire a  verdict  in  his  favor.    Maxwell  v.  State,  150. 

104.  Plea  of  insanity,  with  not  guilty;  form  of  verdict;  charges  to  jury. 

Under  statutory  provisions  regulating  the  defense  of  insanity  in 
criminal  cases  (Sess.  Acts  1888-9,  pp.  742-6),  that  defense  is  re- 
quired to  be  interposed  by  special  plea,  and,  if  sustained,  the 
form  of  the  verdict  is  prescribed — **not  guilty  by  reason  of  insan- 
ity" ;  and  when  the  general  issue  is  also  pleaded,  and  the  two 
issues  are  submitted  and  tried  at  the  same  time,  charges  based 
on  the  defense  of  insanity,  but  claiming  a  verdictof  ''not  guilty,'' 
are  properly  refused,  because  misleading,    lb.  150. 

105.  Former  conviction  of  misdemeanor,  as  bar  to  prosecution  for  felony, 

A  conviction  of  petit  larceny,  in  the  Recorder's  court  of  the 
city  of  Montgomery,  being  declared  by  the  charter  **a  bar  to  a 
prosecution  for  such  offense  before  a  State  court"  (Sess.  Acts 
1888-89,  pp.  526-7),  the  bar  is  complete  though  the  offense  "be 
charged  m  the  indictment  as  a  felony  (Code,  §  3789),  unless  the 
former  conviction  was  procured  by  the  defendant  himself,  or  by 
collusion  in  his  interest.    Powell  v.  State,  172. 

106.  Legal  advice  as  defense.-^n  a  prosecution  for  perjury  in  fiUaely 
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swearing  before  the  grand  jury  as  to  facts,  the  existence  or  non- 
existence of  which  was  personally  known  to  the  defendant,  he 
can  not  be  permitted  to  prove  that  he  acted  under  legal  advice, 
especially  when  it  does  not  appear  that  he  truly  stated  the  facts 
to  the  attorney.     Barneit  v.  ^tate,  165. 

107.  Alibi;  charge  as  to  burden  of  proof.— The  burden  of  proof  as  to  an 

alibi  is  on  the  defendant;  and  a  charge  which  instructs  the  jury, 
**  that  it  is  the  duty  of  the  defendant,  in  proving  an  alibi,  to  rea- 
sonably satisfy  the  jury  that  he  was  elsewhere  at  the  time  of  the 
commission  of  the  offense,'' asserts  this  principle  in  substance. 
Pellum  V.  State,  28. 

108.  Objection  to  indictment  on  account  of  incompetency  of  grand  juror. 

It  is  a  valid  objection  to  an  indictment  by  plea  in  abatement,  if 
not  also  by  motion  to  quash,  that  A.  C.  M.,  who  acted  as  a  grand 
juror,  and  participated  in  finding  said  indictment,  ''was  not 
selected  or  drawn  as  a  grand  juror  by  the  oflaceis  whose  duty  it 
was  to  select  grand  jurors  for  said  term  of  the  court,  nor  was  he 
drawn  or  placed  on  said  grand  jury  to  supply  a  deficiency  in  the 
number  of  said  grand  jury,  or  in  any  other  manner  whatever. " 
Cochran  v.  State ,  40. 

109.  Same;  replication  to  plea. — It  is  a  sufficient  answer  or  replication  to 

such  plea,  that  A.  O.  if.  was  the  nerson  selected  as  fit  and  com- 
petent to  act  as  a  grand  juror  by  the  officers  charged  with 
that  duty,  but  through  inadvertence,  or  clerical  misprision,  his 
name  was  improperly  transcribed  A.  C.N.  on  the  slip  of  paper 
deposited  in  the  jury-box ;  and  thebe  facts  may  be  established  by 
the  testimony  of  t  he  jury  commissioners.  But  a  replication  which 
avers  that  **  there  is  no  such  person  as  A.  C  N.  in  said  beat  or 
county,  but  A.  C.  M.,  who  was  summoned  by  the  sheriff,  and 
served  as  a  grand  juror,  does,  and  has  for  several  years  resided  in 
said  beat  and  county,"  is  defective  and  demurrable,  because  it 
does  not  negative  the  residence  of  A.  C.  NAn  the  county  when 
the  grand  jurors  were  drawn,  nor  aver  as  a  fact  that  A.  0.  M, 
was  the  man  selected.     lb.  40. 

110.  Incompetency    of  presiding  judge;    preliminary  orders   in   cause* 

When  the  presiding  judge  of  the  court  is  disqualified  to  sit  on  the 
trial  of  a  criminal  case  (Code,  §  647),  he  is  equallv  disqualified 
to  make  any  preliminary  orders  in  the  case  which  involve  the 
exercise  of  judicial  functions ;  as,  setting  a  day  for  the  trial,  or 
deternining  the  number  of  special  jurors  to  be  drawn  and  sum- 
moned ;  and  also  to  draw  the  special  jurors,  in  the  exercise  of  the 
power  confided  to  him  for  wise  and  obvious  reasons,  though  not 
a  judicial  act.  Salm  v.  State,  66. 
Removal  of  Pbopbbty  subject  to  Lienor  MoaroAGS. 

111.  Fraudulent  intent, — A  conviction  may  be  had  for  removing  cotton 

subject  to  a  mortgage  or  landlord's  lien,  with  intent  to  defraud 
the  mortgagee  or  landlord  (Code,  $  3835),  although  the  only  act 
of  removal  was  hauling  the  cotton  to  the  gin  where  it  was  to  be 
ginned  and  packed  for  delivery  as  stipulated,  provided  this  was 
done  with  the  allege  1  fraudulent  intent;  and  where  there  is  evi- 
dence tending  to  show  such  fraudulent  intent,  as  sending  the  cot- 
ton by  another  person,  and  not  disclosing  the  fact  that  defend- 
ant sent  it,  a  charge  which  ignores  the  question  of  intent,  or 
withdraws  this  evidence  from  the  consideration  of  the  jury,  is 
properly  refused.  Money  v.  State,  110. 
Resisting  Officer. 

112.  Motive,  and  subsequent  pacific  conduct. — The  defendant's  motive 

for  assaulting  and  resisting  the  officer,  or  the  fact  that  he  had 
some  supposed  cause  of  complaint  not  connected  with  the  war- 
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rant,  is  no  defense;  nor  can  he  be  allowed  to  prove  that,  on  the 
next  morningi  bavins  permitted  the  officer  to  regain  possession 
of  tlie  warrant,  which  he  had  snatched  from  his  hand,  he  pro- 
}K>sed  to  go  with  the  officer  before  a  justice  of  the  peace,  bnt  not 
the  one  who  had  issued  the  warrant,  and  be  tried  on  the  charge 
preferred  against  him.    King  v.  State,  43. 

Rbtailtno  Spirituous  Liquors. 

113.  Sale  of  whiskey  under  pretense  of  gift,  with  sale  of  other  articUi. 

When  the  unconiro verted  evidence  shows  an  actual  sale  of  whiskey 
by  the  defendant,  it  being  called  for,  delivered,  and  the  money 
paid,  though  under  the  pretense,  or  device,  of  selling  some  other 
article,  of  less  value,  and  giving  the  whiskey  with  it,  the  other 
article  not  being  delivered  for  several  days  afterwards ;  the  court 
may  instruct  the  jury  to  find  the  defendant  guilty,  if  they  be- 
lieve the  evidence.     Marcus  v.  State,  23. 

114.  Sale  of  liquor  on  prescription  or  order  of  physician. — A  prohibitory 
.  liquor  law\  which  allows  practicing  physicians  to  administer  spir- 
ituous liquors  whenever  they  deem  it  necessary,  having  first 
made  and  filed  an  affidavit  that  they  *'wiil  not  presci-tbe  any  of 
said  intoxicating  beverape.s  except  in  case  of  absolute  necessity/' 
contemplates  the  bona  fide  administering  of  such  liquors  as  a 
medicine,  in  cases  of  necessity,  and  not  otherwise ;  and  it  does 
not  authorize  a  physician,  who  has  taken  the  prescribed  oath, 
to  give  an  order  for  a  quart  of  whiskey,  on  a  drug-store  in  which 
he  is  a  partner,  nor  protect  his  partner  in  making  the  sale. 
Brinson  v  State,  105. 

116.  ** Intoxicating  bitters.*^  under  prohibitory  liquor  law. — Whether  a 
compound,  consisting  of  drugs,  barks,or  other  medicinal  sub- 
stances and  alcohol,  or  spirituous  liquor,  is  within  the  terms  of  a 
statute  prohibiting  the  sale  of  spirituous  liquors  or  ''intoxicating 
bitters  or  beverages,"  depends  upon  the  question  whether  it  is  in 
fact  intoxicating ;  and  this  in  a  question  of  fact  for  the  determi- 
nation of  the  jury,  on  the  evidence  adduced.     Carl  v.  State,  93. 

116.  Same. — If  the  liquor  and  other  ingredients  are  used  and  mixed  in 

such  manner  and  proportions  ^s  to  counteract  the  intoxicating 
force  and  character  of  the  liquor,  fairly  constituting  a  medicine, 
and  rendering  its  use  as  a  beverage  practically  impossible,  it  ia 
not  within  the  statute ;  but,  if  the  liquor  is  the  predominant  ele- 
ment, or  sufficiently  retains  its  intoxicating  qualities  to  render 
the  mixture  reasonably  susceptible  of  use  as  a  beverasre,  or  aa 
a  substitute  for  the  ordinary  intoxicating  drinks,  it  falls  within 
the  statutory  prohibition.    lb.  93. 

117.  Same. — If  the  mixture  is  intoxicating,  when  used  in  ordinary  and 

reasonable  quantity,  the  defendant's  ignorance  of  its  character, 
or  his  belief  that  it  is  not  intoxicating,  or  his  intention  that  it 
should  be  used  only  as  a  medicine,  is  no  defense  to  an  indict- 
ment ;  but,  if  it  becomes  intoxicating  only  when  used  in  excess- 
ive or  unreasonable  quantities,  and  is  sold  as  a  medicine  or  tonic, 
the  quantity  of  alcohol  used  being  only  so  much  a<4  necessary 
to  prevent  fermentation,  and  to  extract  the  medicinal  properties 
of  the  other  ingredients,  a  conviction  can  not  be  had.    lb.  93. 

118.  Intoxicating    liquors;    Busby's    Bitters. — Intoxicating  liquors,   or 

bitters,  are  not  necessarily  spirituous,  vinous,  or  malt  liquors,  as 
those  terms  are  used  in  the  statutes  regulating  the  sale  of  such 
liquors  by  retail  (Code,  J 4  629,4036-7);  and  the  court  can  not 
assume,  as  matter  of  law,  that  Busby^s  Bitters,  the  ingredients  of 
which  are  not  proved,  are  within  the  terms  of  the  statute,  because 
shown  to  be  intoxicating.     Allred  v.  State,  112. 

119.  Sufficiency  of  indictment ;  alternative  averments. — A  conviction  can 

not  properly  be  had  under  an  indictmeat  which  charges  that  the 
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defendant,  not  having  taken  oat  a  license  as  required  by  law, 
''did  engaee  in,  or  carry  on  the  business  of  retailing  spirituous, 
vinous  or  malt  liquors,  or  intoxicating  bitters,"  the  last  alterna- 
tive averment  not  charginiar  any  offense.    lb.  112. 

120.  General  and  local  laws  against  retailing, — Under  an  indictment  in 

the  general  form,  chargin^r  that  the  defendant ''sold  spirituous, 
vinous,  or  malt  liquors,  without  a  license,  and  contrary  to  law'' 
(Code,  §  4037  J  it  is  immaterial  whether  the  general  statute,  or  a 
local  prohibitory  law,  was  in  force  in  the  particular  locality, 
since  proof  of  a  sale  would  authorize  a  conviction  in  either 
event.     Olmstead  v.  State,  16. 

121.  Prohibitory  liquor  laws  in  Lowndes  county, — By  act  approved  Feb- 

ruary 28th,  T881,  the  sale  of  spirituous  liquors  was  prohibited 
"within  two  miles  of  the  court-house  at  Hayneville  in  Lowndes 
county*'  (Sess.  Acts  1880-81,  p.  148) ;  and  this  prohibition  super- 
sedes, as  to  that  locality,  the  provisions  of  the  more  general  stat- 
ute approved  two  days  before  (February  26th),  which  applied 
to  the  whole  county  of  Lowndes  "except  incorporated  cities  and 
towns,"  such  as  Hayneville  then  was,  and  which  did  not  go 
Into  effect  until  the  1st  January,  1882  (lb.  240) ;  nor  is  it  repealed, 
or  in  any  manner  affected,  by  the  provisions  of  the  act  ap- 
proved February  10th.  1887  (Sess.  Acts  1886-7,  p.  692),  amenda- 
tory of  said  act  of  Febiuary  26th.     Brinson  v.  ^tate,  106 

122.  Application  for  license  to  retail  spirituous  liquors;  recommendation 

of  householders  and  freeholders, — Under  general  statutory  pro- 
visions regulating  the  grant  of  licenses  to  retail  spirituous  liq- 
uors, the  applicant  must  produce  the  recommendation  of 
twenty  respectable  householders  and  freeholders  residing;. in  the 
town  or  precinct,  or  a  majority  if  less  than  twenty,  and  must 
make  or  tender  affidavit  in  the  terms  prescribed  (Code,  ^^13 19-20 ;) 
and  if  a  license  is  refused  to  him,  on  the  ground  that  hfs  ap- 
plication does  not  conform  to  the  provisions  of  a  local  statute,  this 
court,  while  holding  the  local  statute  unconstitutional  and  void, 
will  not  award  a  mandamus  to  compel  the  issue  of  a  license,  un- 
less it  appears  that  his  application  was  sufficient  under  the 
general  statute   ,  Olenn  v,  Lynn,  608. 

123.  Local  prohibitory  liquor  law  in  Calhoun  county;  when  election  might 

be  called  and  held;  when  penal  law  takes  effect, — Under  the  local 
law  approved  December  7th,  1886,  relating  to  the  prohibition 
of  the  sale  of  spirituous  or  intoxicating  liquors  in  Calhoun :county, 
as  dependent  on  the  result  of  a  popular  election,  to  be  held  in  the 
county  under  its  provisions  (Sess.  Acts  1886-7,  p.  671),  the  9th 
section,  which  declares  that,  if  the  election  shall  result  in  favor 
of  prohibition,  the  prohibition  "shall  not  take  effect  until  the 
30th  day  of  April,  1887,"  shows  that  the  General  Assembly  con- 
templated an  election,  and  the  publication  of  notice  of  the  result 
thereof,  as  required  by  the  statute,  before  that  day ;  and  the  elec- 
tion having  been  regularly  called  and  held  soon  after  the  pass- 
age of  the  statute,  but  before  the  adjournment  of  the  General 
Assembly,  it  was  a  valid  compliance  with  the  first  four  sections 
of  the  statute,  and  the  case  was  taken  out  of  the  general  statute 
prescribing  the  time  when  penal  statutes  go  into,  effect  (Code, 
§3705),  although  the  punitive  provisions  of  the  law  did  not  go 
into  effect,  by  its  own  terms,  until  the  expiration  of  thirty  days 
after  the  publication  of  notice  of  the  result  of  the  election. 
Olmstead  v.  Crook,  228. 

124.  Same;  subsequent  charter  of  Anniston,  authorizing  license  of  retail" 

ers. — The  statute  approved  February  23,  1889,  amending  the 
charter  of  Anniston,  and  authorizing  the  corporate  authorities 
thereof  "to  license,  tax.,  and  regulate  auctioneers,  grocers,  re^ 
taUere/'  &c.,  does  noti  proprio  vigors,  supersede  orrepeaii  witbiQ 
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the  limits  of  the  city  of  Anniston,  the  provisions  of  said  local  pro- 
hibitory law  for  the  county ;  but,  when  the  corporate  authorities 
exercise  the  power  conferred  on  them  by  said  amended  charter, 
and  license  or  otherwise  authorize  the  sale  of  spirituous  liquors 
in  Anniston,  such  ordinance  would  supersede  and  annul  the 
general  law  governing  the  county.  lb.  228. 
Trbspassinq  Catflb. 

125.  Suffering  cattle  to  run  at  large  on  lands  under  common  fence;  iuffi* 

cxency  of  indictment, — An  indictment  for  suffering  stock  to  run  at 
large  on  lands  inclosed  by  a  common  fence  (Code.  (§  3878-9), 
must  allege  that  the  act  was  committed  between  the  1st  dajr  of 
March,  and  the  25th  day  of  December,  that  there  was  at  the  time 
a  growing  or  outstanding  croj)  on  the  land,  and  that  the  cattle 
were  allowed  to  run  at  large  without  a  sufficient  guard  to  prevent 
injury  to  the  crops.    Maye  v.  Siate^  37. 

126.  Same;  constituents  of  offense, — The  statute  applies  only  to  lands 

owned  by  two  or  more  persons  in  severalty,  on  which  crops  are 
cultivated  by  rhem  in  severalty,  and  does  not  embrace  a  joint 
occupancy  and  cultivation  by  tenants  in  common ;  as  where  the 
defendant  owned  the  land,  and  furnished  the  mules,  while  the 
prosecutor  supplied  the  work,  under  an  agreement  that  the  crop 
should  be  equally  divided  between  them.  lb.  37. 
Trial,  and  its  Incidents. 

127.  Change  of  venue;  affidavits  founded  on   opinion. — On  application 

for  a  change  of  venue  (Code,  4  4485),  affidavits  expressing  the 
opinion  of  the  witness,  pro  or  con,^  are  worthless  as  evidence,  un- 
less supported  by  sufficient  reasons  stated  as  facts.  Salm  v. 
State,  5(5. 

128.  Severance. — Several  persons  being  jointly    indicted   for  murder, 

land  a  severance  granted  to  two  of  them,  so  that  they  might  be 
tried  together,  but  apart  from  the  others  (Code,  i  4461),  any 
further  severance  as  between  them,  asked  at  a  suhseauent  term, 
is  matter  of  discretion  with  the  presiding  judge,  and  its  refusal 
is  not  revisable  on  error.    Malachi  v.  StcUe,  134. 

129.  Order  for  special  venire,  and  setting  day  for  trial, — An  order  setting  a 

day  for  the  trial  of  a  capital  case,  and  ordering  a  special  venire,  and 
service  of  a  copy  thereof  on  the  defendant  (Crim.  Code,  p.  134, 
i  10,  note),  should  show  on  its  face  whether  it  was  made  before  or 
during  the  week  of  the  trial,  since  the  regular  juries  for  the  week 
of  the  trial  are  a  part  of  the  special  venire;  but  the  failure  of  the 
order  to  show  this  fact  is  not  an  available  error,  when  it  can  be 
ascertained  with  certainty  from  other  parts  of  the  record  that  the 
proper  ventre  was  summoned.     Waikins  v.  State,  82. 

130.  Order  setting  day  for  trial;  presence  of  defendant  in  court. — The 

defendant  being  present  in  court  when  an  order  is  made  setting 
a  day  during  the  next  ensuing  term  for  his  trial,  and  making 
no  objection  thereto;  and  on  the  day  so  appointed,  he  being  per- 
sonally present,  an  order  is  made,  without  objection  on  his  part, 
that  the  case  be  passed  VLntW  a  future  named  day  of  the  term; 
the  cause  stands  regularly  for  trial  on  that  day,  and  there  is 
nothing  in  the  proceedings  of  which  the  defendant  can  complain. 
Maxwell  v.  State,  150. 

131.  Incompetency  of  presiding  judge;  preliminary  orders  in  cause. — When 

the  presiding  judge  of  the  court  is  disqualified  to  sit  on  the  trial 
of  a  criminal  case  (Code,  §  647),  he  is  equally  disqualified  to  miUce 
any  preliminary  orders  in  the  case  which  involve  the  exercise  of 
judicial  functiona;  as,  setting  a  day  for  the  trial,  or  determining 
the  number  of  special  jurors  to  be  drawn  and  summoned ;  and 
also  to  draw  ttie  special  jarors,  in  the  exercise  of  the  power  con- 
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fided  to  him,  for  wise  and  obvious  reasons,  though  not  a  judicial 
act.    Salm  v.  State,  56. 

Verdict,  and  Judgmbnt. 

132.  Verdict  for  embezzlement, — ^Under  an  indictment  for  the  embezzle- 

ment of  tl50,  alleged  to  be  the  personal  property  of  S.  Bros.,  a 
verdict  of  * 'guilty  of  embezzlement  of  a  sum  of  money  less  than 
125,"  without  more,  is  a  special  verdict,  and  does  not  find  enough 
to  support  a  judgment  of  conviction.     Huffman  v.  State,  33. 

133.  Sentence  to  hard  labor,  on  non-payment  of  costs. — On  conviction  of 

a  misdemeanor,  the  costs  not  being  presently  paid  or  secured, 
the  defendant  may  be  sentenced  to  hard  labor,  on  account  of  the 
costs,  for  not  more  than  eight  months,  and  at  the  rate  of  not  less 
than  thirty  cents  per  diem  (Code,  §  4504) ;  and  when  the  addi- 
tional sentence  is  for  eight  months,  at  thirty  cents  per  day,  the 
costs  amounting  to  m  >re  than  $72,  the  defendant  can  not  claim 
to  be  discharged  during  that  time  on  payment  of  the  balance 
only  of  the  $72,  but  must  pay  the  balance  of  the  entire  costs. 
Ex  parte  State,  in  re  Pierce,  177. 

134.  Reversal  of  judament  back  to  verdict, — The  judgment  in  this  case 

being  reversed  on  account  of  an  error  in  the  taxation  of  costs,  for 
which  a  sentence  to  hai'd  labor  was  imposed,  the  reversal  went 
back  only  to  the  verdict,  and  the  cause  was  remanded,  in  order 
that  the  lower  court  might  correct  the  sentence.   Bazell  v  State,  14, 

CUSTOM. 

1.  Of  railroad  company,  as  to  giving  notice  to  consignee  of  arrival  of 
goods. — A  valid  custom  may  exist,  binding  on  the  railroad 
company,  to  give  notice  of  the  arrivul  of  goods  to  consignees 
residing  in  a  village  twenty  miles  or  more  from  the  town  in 
which  the  depot  is  situated,  although  the  custom  does  not 
prevail  in  that  town ;  and  such  custom  may  be  established  by  the 
practice  of  the  agent,  without  instructions  from  his  principal ;  but 
it  is  not  established  by  proof  that  the  agent  gave  notice  occa- 
sionally, or  ''about  as  often  as  not,"  nor  by  the  fact  that  he  gave 
notice  to  consignees  when  goods  accumulated  in  unusual  quan- 
tities.    L,  dt  N.  Railroad  Co.  v.  Ludden  <k  Bates,  162. 

DAMAGES. 

1.  Probable  profits  as  damages. — In  an  action  by  mortgagee  against 

mortgagor,  when  the  latter  seeks  to  set  off  or  recoup  damages 
on  account  of  the  mortgagee's  breach  of  contract  in  failing  to 
furnish  him  with  a  mule  for  use  in. cultivating;  his  land,  he  can 
not  prove  the  quantity  of  cotton  and  corn  which  his  land  would 
ordinarily  make  with  ordinary  cultivation.    Harper  v.  Weeks,  hll. 

2.  Action  against  common  carrier;'  measure  of  damages. — In  an  action 

against  a  common  carrier,  to  recover  damages  for  the  failure  to 
deliver  goods  at  the  place  to  which  they  were  consigned,  the 
charges  having  been  paid  in  advance,  the  plaintiff  is  entitled  to 
recover  the  value  of  the  eoods  at  that  place  on  the  day  on  which 
they  should  have  been  delivered.  L.  <&  N  Railroad  Co.  v.  Oil- 
mer,  534. 

3.  Action  against  telegraph  company;  mental    anxiety. — The  message 

sent  by  plaintiff  to  a  physician  at  or  near  a  telegraph  station 
about  five  miles  distant,  '^Come  first  train  to  see  my  wife,  very 
low,**  not  havinsr  been  deivered  for  about  twenty-four  hours  after 
it  was  sent;  and  it  being  shown  that  plaintiff's  wife  died  a  few 
hours  after  the  arrival  of  the  physician ;  the  words  of  the  dispatch 
naturally  suggest  the  necessity  6f  speedy  delivery,  if  within  free* 
deliverer  limits^  i^nd  make  plaintiff's  mental  anxiety  an  element 
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of  recoverable  damages  for  delay  in  the  delivery.  W.  U.  Tel. 
Co,  V.  Henderaon,  510. 

4.  Special  damages;    error  without  injury  in   rulings  on   pleadings. 

In  an  action  to  recover  che  price  of  inanufat-tured  articles  sold 
and  delivered,  a  warranty  and  breach  thereof  being  pleaded,  a 
judgment  on  verdict  for  the  plaintiff,  for  the  full  amount  claimed, 
conclusively  establishes  that  there  was  either  no  warnuity,  or  no 
breach  thereof ;  and  the  sustaining  of  a  demurrer  to  a  special 
plea,  which  sought  to  recoup  or  set  off  special  damages  on 
account  of  the  alleged  breach  of  warranty,  if  erroneous,  could 
have  worked  no  injury  to  the  defendant.  Capital  City  Water 
Co.  V,  National  Meter  Co.,  401. 

5.  Action  on  attachment  bond;  non-existence  of  debt. — An  attachment 

is  wrongfully  sued  out,  if  no  debt  in  fact  existed  from  the  de- 
fendant to  the  plaintiff,  without  regard  to  ti.e  ground  on  which 
it  was  sued  out;  and  the  damages  actually  sustained  may  be  re- 
covered in  an  action  on  the  bond.    McLane  v.  McTighe,  41*1. 

6.  Same;  actual  and  exemplary  damages;  demurrer. — In  an  action  on 

an  attachment  bond,  claiming  exemplary  damas^es,  the  complaint 
must  negative  the  truth  of  the  statutory  ground  on  which  it  was 
sued  out,  and  also,  it  may  be,  the  existence  of  probable  cause  for 
believing  that  it  was  true ;  but  these  averments  are  not  necessary, 
when  the  complaint  seeks  to  recover  only  the  actual  damages, 
and  alleges  tne  non-existence  of  a  debt;  and  though  it  also 
alleges  that  the  attachment  wan  sued  out  "wrongfully  and  vexa- 
tiously,''  the  latter  averment  may  be  regarded  as  surplusage,  and 
does  not  render  the  whole  complaint  demurrable     lb.  411. 

7.  Exemplary  damages. — In  an  action  to  recover  damages  on  account 

of  personal  injuries,  alleged  to  have  been  caused  b^  negligence 
on  the  part  of  the  defendant,  exemplary  or  vindictive  damages 
can  not  be  allowed  for  any  want  uf  care  less  than  gross  negli- 
gence.   Patterson  v.  S.  <&  N".  Ala.  Railroad  Co.,  318. 

8.  Action  for  damages  against  railroad  company,  for    killing  horse. 

The  plaintiff's  horse,  for  the  killing  of  which  by  defendant's  train 
of  cars  the  action  is  brought,  having  escaped  from  the  car  in 
which  he  was  being  transported,  ran  several  miles  along  a  pub- 
lic road,  until  it  intersected  the  railroad  track,  and  up  the  rail- 
road track  for  nearly  a  mile,  when  it  was  overtaken  bv  another 
train  of  cars,  run  over  and  killed ;  the  cause  of  acti6n  being 
the  negligence  which  caused  the  killing  of  the  horse,  outside 
of  the  contract  under  which  he  was  being  transported,  the 
plaintiff  is  entitled  to  recover,  if  at  all,  the  full  value  of  the  ani- 
mal, and  is  not  limited  to  the  sum  stated  in  the  contract  as  the 
maximum  for  which  the  railroad  company  would  be  liable  in  the 
event  of  loss  or  injury ;  though  the  contract  of  affreightment,  con- 
taining the  limitation  as  to  the  liability  for  loss  or  damage,  is  ad- 
missible as  evi.lence  on  the  question  of  value.  L.  <&N.  Railroad 
Co.  V.  Kelsey,  287. 

9.  Action  against  telegraph  company;  cipher  messages  — For  negligence 

in  the  transmission  of  a  cipher  message,  the  meaning  of  which  is 
not  explained  to  the  receiving  operator,  the  measure  of  damages 
recoverable  against  the  telegraph  company  is  the  same  as  if  the 
message  was  in  ordinary  language;  that  is,  the  company  is  liable 
for  the  damages  naturallv  and  proximately  resulting  from  the 
failure  or  delay,  but  not  for  damages  arising  from  special  collat- 
eral circumstances  which  are  not  communicated,  and  in  reference 
to  which  the  parties  are  not  presumed  to  have  contracted ;  and 
the  message  being  an  order  to  New  York  brokers,  to  sell  cotton 
on  account  of  the  sender,  the  measure  of  damages  is  the  deprecia- 
tion in  the  market  price  of  cotton  during  the  period  of  d9la7» 
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(SoHEBViLLE,  J.,  dissenting,  held  that  only  nominal  damages 
i^ere  recoverable,  or,  at  most,  the  price  paid  for  sending  the  mes- 
sage.) Amer.  Tel.  Co.  v,  Danghtery,  191. 
10.  Damages  for  conversion  of  mortgaged  proptrty;  abatement  or  reduc- 
tion,— In  trover  by  the  mortgagee  of  crops,  against  a  purchaser 
with  notice,  or  a  special  action  for  damages  in  the  nature  of 
trover,  the  unauthorized  sale  and  conversion  being  admitted,  the 
defendant  can  not  be  allowed  to  prove,  in  abatement  or  reduc- 
tion of  damages,  that  a  part  of  the  proceeds  of  sale  received  by 
the  mortgagor  was  applied  by  him  to  the  landlord's  claim  for 
rent,  the  lien  of  which  was  superior  to  the  mortgage.  (Stone, 
G.  J.,  dissenting.)     Keith  <&  Son  v.  Ham,  590. 

DEEDS. 

1.  Consideration  of  deed,  and  parol  evidence  affecting. — A  recited  pay- 

ment of  $100,  besides  natural  love  and  affection,  as  the  cont4ider- 
ation  of  a  deed  executed  by  the  husband  in  trust  for  the  wife, 
conveying  propjerty  worth  about  $12,000,  is  only  a  nominal  con- 
sideration ;;i)ut  it  estops  the  husband  or  his  heirs,  in  a  controversy 
with  the  wife  or  her  devisees,  from  alleging  that  the  deed  was 
merely  voluntary ;  and  while  parol  evidence  may  be  received  to 
show  that  less  than  $100  was  paid,  it  is  not  adminsible  to  show 
that  nothing  was  in  fact  paid,  thereby  changing  the  character  of 
the  instrument.     Ohmer  v,  Boyer,  273. 

2.  Conveyance  in  trust  for  donor  and  her  children,  with    power  in 

trustee  to  sell  after  her  death,  and  distribute  proceed^}  eaually  among 
surviving  children;  estate  of  trustee,  and  interest  of  children, — Where 
a  widow,  being  entitled  to  dower  in  a  tract  of  land  which  had  been 
sold  and  conveyed  by  her  husband  during  coverture,  and  having 
obtained  a  decree  in  chancery  establishing  her  right,  and  charging 
an  annuity  in  her  favor  on  the  land  for  the  value  of  her  interest, 
released  and  lelinquished  all  her  interest  in  the  land  and  under 
the  decree  to  the  purchaser,  in  consideration  of  his  conveyance 
of  a  particular  portion  of  the  land  to  a  trustee,  his  heirs  and 
assigns,  in  trust  that  he  shall  permit  her  to  use,  occupy  and  enjoy 
the  premises  during  her  life,  free  of  all  rent  or  ^charges ;  that  after 
her  death,  he  or  his  successor  as  trustee  shall  have  the  right  and 

})ower  to  permit  her  children  to  use  and  occupy  the  premises  so 
ong  as  he  thinks  proper,  and,  whenever  in  his  judgment  he 
thinks  best,  he  may  sell  and  convey  the  property  on  8uch  terms 
as  he  chooses,  and  shall  divide  the  proceeds  of  sale  equally 
"among  all  the  children  who  ma^  then  be  living,  and  their  re- 
ceipts shall  be  a  full  discharge  of  him  as  such  trustee :''  Held,  (1) 
that  the  deed  did  not  create  a  naked  trust,  but  imposed  on  the 
trustee  active  and  subptantial  duties ;  (2)  that  the  trust  did  not 
cease  on  the  deatb  of  the  trustee  during  the  life  of  t)ie  mother, 
nor  by  the  failure  to  appoint  another  in  his  stead ;  (3)  that  the 
children,  living  at  the  date  of  the  conveyance,  took  no  vested  in- 
terestor  estate  under  it;  (4)  and  that  on  the  death  of  the  widow, 
leaving  only  one  child  surviving  her,  that  child  took  the  entire 
estate,  to  the  exclusion  of  a  child  of  a  deceased  child.  Connell  v. 
Cole, SSI. 

3.  Proof  of  registered  conveyance, — The  statute  which  makes  "con- 

veyances of  property,"  duly  acknowledged  or  proved,  and  re- 
corded within  twelve  months  from  date,  admissible  as  evidence 
without  further  proof  of  execution  (Code,  §  1798),  applies  to  a 
mortgage  of  personalty.     Patterson  dc  Co.  v.  Jones,  388. 

4.  Unrecorded  deed;  statutory   protection  to  judgment    creditors  and 

purchaser 8. -^Afi  against  a  judgment  creditor,  becoming  the  pur- 
chaser at  his  own  eale,  under  execution  against  two  brotbersi  of 
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lands  of  which  one  of  them  is  in  the  actual  poBsesaion,  while  the 
legal  title  is*  in  the  other,  an  unrecof-ded  deed  executed  by  the 
latter  to  his  wife  is  inoperative,  and  constructively  fraudulent, 
when  no  change  of  possession  is  shown  (Code,  ^^  1810-11) ;  and 
he  is  entitled  to  recover  the  land,  as  against  the  wife,  although 
her  d^ed  was  recorded  before  the  sale  under  execution.  Robert- 
son V,  Burden  1 500. 
6.  Registration  of  mortgage  on  property  removed  from  another  Slate. 
When  personal  property  is  brought  into  this  State  subject  to  a 
mortgage,  which  has  been  duly  executed  and  recorded  in  another 
State,  and  such  mortgage  is  duly  recorded  here  within  four  months 
af^r  the  removal  of  the  property  (Code,  ^^  1807,  1814),  its  lien 
is  superior  to  that  of  an  attachment  levied  on  the  property  prior 
to  such  registration.    Johnson  v,  Hughes,  588. 

6.  Consideration  of  deed;  burden  of  proofs  as  between  grantee  and  exist- 

ing creditor  of  grantor  — As  between  the  grantee  in  a  conveyance 
executed  by  an  insolvent  debtor,  in  payment  and  satisfaction  of 
an  antecedent  debt,  and  an  existing  creditor  who,  having  reduced 
his  demand  to  judgment,  attacks  the  conversance  for  fraud,  the 
onus  is  on  the  grantee  to  show  that  the  consideration  of  his  deed 
was  both  valuable  and  adequate ;  and  a  failure  to  establish  either 
fact  is  fatal  to  his  defense.    Savings  Bank  v.  McDonnell,  434. 

7.  Same;  what  is  valuable  consideration  — The  grantee  being  bound 

as  surety  or  indorser  for  the  grantor,  on  a  note  due  to  a  third 
person,  an  agreement  between  them  that  he  shall  assame  the^debt 
as  principal,  constitutes  a  valuable  consideration  for  a  convey- 
ance of  property,  although  the  assent  of  the  creditor  is  not  shown, 
and  the  note  is  renewed  at  maturity  without  a  change  of  parties. 
76.  434. 

8.  Same;  variance  between  recitah  and  proof. — When  a  deed  recites 

as  its  consideration  the  payment  oi  a  debt  ilue  by  the  grantor 
to  the  grantee,  the  true  consideration  may  be  shown  to  be  an 
agreement  between  them  that  the  grantee  should  assume  as  prin- 
cipal a  debt  due  to  a  third  person,  on  which  he  was  bound  as 
surety  for  the  grantor.    lb.  434. 

9.  Sufficiency  of  consideration. — When  a  conveyance  executed  in  pay- 

ment of  an  antecedent  debt  is  attacked  for  fraud  by  existing  cred- 
itors, the  oniM  of  proving  the  sufficiency  of  the  consideration 
being  on  the  grantee,  the  law  *'will  not  weigh  considerations  in 
diamond  scales/'  nor  balance  the  property  against  the  price  so 
closely  as  to  leave  no  room  for  ordinary  differences  of  opinion ;  ^et, 
where  the  evidence  shows  that  the  price  was  only  about  two-thirds 
of  the  value  of  the  property— as  $1,300  to  $2,000,  or  $1,600  to 
$2,500— the  question  should  be  submitted  to  the  jury  whether  the 
disparity  does  not  amount  to  gross  inadequacy.    lb.  434. 

10.  Conveyance   to  partners,  and  conveyance   by  surviving  partner. — A 

conveyance  to  B.  and  H.,  their  heirs  and  assigns,  vests  in  each  of 
them  an  equal  undivideu  interest  as  tenants  m  common,  though 
they  may  be  partners ;  and  on  the  death  of  one  of  them,  his 
interest  descends  to  his  heirs,  and  is  not  subject,  at  law,  to  sale 
and  conveyance  by  the  other  surviving  partner.  Southern  Cotton 
Oil  Co.  v.  Henshaw,  448. 

11.  Indefinite  description  of  mortgaged  property. — Held,    re-affirming 

the  former  decision  in  this  case  (87  Ala.  362),  that  a  mortgage 
conveying  ''twenty  head  of  mules  and  horses  now  in  use  on  my 
said  plantation,''  without  other  descriptive  or  identifying  words, 
is  void  for  uncertainty  and  indefiniteness.  when  it  is  shown  that 
the  mortgagor  in  faci  had  about  thirty-six  on  the  plantation  at 
that  time,    Lehman,  Durr  dc  Co.  v.  Comer,  579. 

12.  Mortgage  of  crops  to  be  raised  ^on  rented  lan<2<I— When  a  tenant  has 
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made  a  contract  for  the  rent  of  land,  part  of  a  larger  tract,  he  may 
make  a  valid  mortgage  on  the  crop  to  be  raised  by  him  on  it, 
although  no  particular  part  of  the  tract  is  specified  in  the  con- 
tract, and  he  has  not  selected  any  particular  portion  of  it.  Keith 
&  Son  V.  Ham,  590. 

DEPOSITIONS. 

1.  In  criminal  cases, — ^The  deposition  of  an  aged  and  infirm  witness 

haying  been  taken  by  the  defendant  in  a  criminal  case  (Code, 
§§  446§-6),  and  no  cross-interrogatories  having  been  filed,  if  he  de- 
clines to  offer  it  in  evidence  on  the  trial,  it  is  not  admissible  on 
the  part  of  the  prosecution  against  his  objection.  Anderson  v. 
State,  12. 

2.  Secondary    evidence  as  to  lost  deposition. — Secondary  evidence  of 

the  contents  of  a  lost  deposition  can  not  be  received,  when  it  is 
not  shown  that  the  opposite  party  had  .notice  of  the  filing  of  the 
interrogatories,  or  was  called  on  to  cross-examine  the  witness, 
nor  that  the  deposition  was  read  on  the  former  trial  of  the  cause. 
A,  W,  Tel.' Co.  V.  Daughtery,  191. 

DETINUE. 

1.  Oeneral  issue,  and  special  pleas;  proof  of  payment  of  mortgage  debt; 
recou]pment  of  damages. — In  an  action  to  recover  personal  prop- 
erty in  specie,  by  mortgagee  against  mortgagor,  the  general 
issue  only  being  pleaded,  the  defendant  can  not  prove  payment 
of  the  mortgage  debt ;  and  if  he  can  set  off  or  recoup,  as  against 
the  mortgage  debt,  damages  resulting  from  a  breach  of  the  con- 
tract on  the  part  of  the  mortgagee  (which  is  left  an  open  ques- 
tion— Code,  4  2720),  it  can  not  oe  done  without  a  statutory  sug- 
gestion.   Harper  v.  Weeks,  577. 

DIVORCE. 
1.  Physical  incapacity,  as  ground  of  divorce. — ^Incurable  physical  in- 
capacity to  enter  into  the  marriage  state,  as  a  statutory  eround 
of  divorce  (Code,  §  2322),  means  impotency,  or  physical  inca- 
pacity to  consummate  the  act  of  sexual  intercourse,  whether 
proceeding  from  physical  imperfection  or  malformation ;  but, 
before  the  wife  can  obtain  a  divorce,  on  the  ground  that  her  hus- 
band is  thus  physically  incapacitated  by  reason  of  the  abnormal 
size  of  his  private  parts,  she  must  submit  to  an  examination  of 
her  person  under  the  order  of  the  court,  to  show  that  the  defect 
is  not  on  her  part ;  and  the  husband  must  submit  to  an  examina- 
tion of  his  person,  in  order  that  the  court  may  be  satisfied  that 
the  proceeding  is  not  consent! ve  and  collusive.    Anonymous,  291. 

EJECTMENT. 

1.  Permanent  improvements,  and  liability  for  rents;  adverse  possession 

for  three  years,  and  possession  under  color  of  title. — In  ejectment, 
or  the  statutory  action  in  the  nature  thereof,  the  defendant  may 
(1)  restrict  his  liability  for  rents  to  one  year  before  the  commence- 
ment of  the  action,  by  pleading  possession  under  color  of  title  in 
good  faith  (Code,  ^  2706) ;  or  (2)  he  may  claim  the  benefit  of  per- 
manent improvements  erected  by  him  on  the  land,  by  a  sugges- 
tion of  adverse  possession  for  three  years  {lb.  ^  4  2602-05) ;  out 
the  two  defenses  are  inconsistent,  and  they  can  not  be  pleaded 
together,  so  as  to  limit  the  defendant's  liability  for  rents,  and  yet 
give  him  the  benefit  of  his  improvements.  So.  Cotton  Oil  Co.  v. 
Henshaw,  448. 

2.  Computation  of  rents,  where  improvements  have  been  made. — When 

the  defendant  sets  up  possession  under  color  of  title  in  good  faith, 
46 
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thereby  reBtricting  his  liability  for  rents  to  one  year  before  the 
commencement  of  the  action,  the  rents  are  to  be  estimated  as  of 
the  value  of  the  land  when  he  acquired  it,  and  not  of  its  value  as 
enhanced  by  improvements  erected  by  him.    lb.  448. 

3.  Judgment  in  ejectment;  growing    crops, — At    common  law,  crops 

growing  on  the  land  at  the  time  of  a  recovery  in  ejectment,  were 
regarded  as  part  and  parcel  of  the  realty,  and  passed  to  the  plain- 
tin ;  but,  by  statutory  provision  (Code.  §4  2712-13),  a  writ  or  pos- 
session may  be  stayea  un^il  the  crop  is  gathered,  on  giving  bond 
with  sureties  to  secure  the  payment  of  the  rent.  CarUtle  v.  Kille- 
brew,  329. 

4.  Same;  evidence  in  another  suit. — A  judgment  in    ejectment  for 

lands  on  which  a  crop  is  at  the  time  growing,  which  is  gathered 
by  plaintiff,  or  one  claiming  under  him,  after  he  has  been  put  in 
possession  by  the  sheriff,  is  admissible  as  evidence  for  him  in  a 
subsequent  action  by  defendant,  having  regained  p»osses6ion,  for 
the  crops;  and  is  conclusive  between  them  and  their  privies  as  to 
the  title  and  possession.    lb,  329. 

5.  Description  of  land   in  judgment, — ^A  judgment  in  ejectment  for 

"Fraction  12,  a  part  of  the  S.  E.  }i  and  N.  E.  ;Ji,  sec.  16,  T.  4, 
B.  4.  containing  34.75  acres,"  is  not  void  for  uncertainty  in  the 
description.    lb,  329. 

6.  Payment  of  mortgage  debt,  or  suggestion  of  mortgage, — Under  statu- 

tory provisions,  the  mortgagor  of  lands,  when  sued  at  law  by  the 
mortgagee,  may  plead  and  prove  payment  of  the  mortgage  debt, 
or  have  the  balance  due  ascertained  under  a  suggestion  of  partial 
payment,  and  retain  the  land  on  payment  of  that  balance  within 
thirty  days  (Code,  §  2707) ;  but  ne  can  not,  under  such  statutory 
suggestion,  attack  the  consideration  of  the  mortgage  as  recited, 
on  the  ground  of  usury  in  the  debt,  nor  can  he  show  a  set-off 
against  it.    McKinnon  v,  Lessleyf  625. 

ELECTION. 

1.  Under  local  prohibitory  liquor  law  in  Calhoun  county — ^Under  the 

local  law  approved  December  7th,  1886,  relating  to  the  prohibition 
of  the  sale  of  spirituous  or  intoxicating  liquors  m  Calhoun'county, 
as  dependent  on  the  lesult  of  a  popular  election,  to  be  held  in  the 
county  under  its  provisions  (Sess.  Acts  1886-7,  p.  671),  the  9th 
section,  which  declares  that,  if  the  election  shall  result  in  favor 
of  prohibition,  the  prohibition  "shall  not  take  effect  until  the 
30th  day  of  April,  1887,"  shows  that  the  General  Assembly  con- 
templated an  election,  and  the  publication  of  notice  of  the  result 
thereof,  as  required  by  the  statute,  before  that  day ;  and  the  elec- 
tion having  been  regularly  called  and  held  soon  after  the  pass- 
age of  the  statute,  but  before  the  adjournment  of  the  General 
Assembly,  it  was  a  valid  compliance  with  the  first  four  sections 
of  the  statute,  and  the  case  was  taken  out  of  the  general  statute 
prescribing  the  time  when  penal  statutes  go  into  effect  (Code, 
^3705),  although  the  punitive  provisions  of  the  law  did  not  go 
into  effect,  by  its  own  terms,  until  the  expiration  of  thirty  days 
after  the  publication  of  notice  of  the  result  of  the  election. 
OlmsUad  v.  Crook,  228. 

2.  Same;  order  for  election,  by  judge  or  court, — An  order  for  an  elec- 

tion under  said  local  law,  signed  by  the  judge  of  probate,  based 
on  a  petition  filed  by  the  requisite  number  of  householders  and 
freeholders,  and  referring  to  said  statute  as  its  authority,  will  be 
held,  on  collateral  attack,  to  be  the  act  of  the  judge,  and  not  of  the 
court,  although  it  is  entitled  of  a  special  term  of  the  court,  and 
purports  to  to  ordered  "by  the  court."  lb,  228. 
8.  Same;  publication  of  notice  of  result  of  election.-^The  punitive  pro- 
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visions  of  said  statute,  contained  in  the  5th  and  6th  sections, 
do  not  take  effect  until  after  the  expiration  of  thirty  days  from 
the  publication  of  notice  of  the  result  of  the  election  in  favor 
of  prohibition,  as  prescribed;  but  no  time  is  specified  within 
which  such  publication  must  be  made;  and  the  first  publication 
being  abortive  and  insufficient  (Toole  v.  Staler  88 Ala.  158),  subse- 
quent publication  might  be  made  and  perfected,  as  required  by 
said  statute,  and  thereby  put  its  punitive  provisions  into  force  and 
effect.     Ul  228. 

EMBEZZLEMENT.    See  Cmmi»al  Law,  17, 18. 
ERROR  AND  APPEAL. 

1.  Ruling%  on  demurrer,  shown  only  by  bill  of  exceptions,  can  not  be 

considered  on  error  or  appeal.    Powell  v.  State,  172. 

2.  Conflict   between  judpment-entry  and  bill  of  exceptions* — A   claim 

of  exemption  by  a  judgment  debtor,  for  an  admitted  debt  in  the 
hands  of  a  garnishee,  is  a  part  of  the  record  proper,  if  rightly  inter- 
posed ;  and  when  it  is  not  shown  by  the  judgment-entry,  or  any 
other  part  of  the  record  proper,  being  only  suggested  in  the  an- 
swer of  the  garnishee,  a  recital  in  the  bill  of  exceptions,  among 
the  agreed  facts,  "that  the  defendant  claimed  said  amount  due 
him  by  the  garnishees  was  exempted  as  wages,"  will  not  be 
allowed  to  control  the  judgment-entry,  or  held  to  mean  that  the 
claim  was  properly  interposed  by  the  debtor  himself.  Cowrie  <& 
Co,  V.  Goodwin,  569. 

3.  Joint  a^ition  against  httsband  and  wife;  judgment  for  wife  on  de- 

murrer, and  against  husband  on  verdict, — In  a  joint  action  against 
husband  and  wife,  seeking  to  subject  the  wife's  statutory  prop- 
erty to  the  payment  of  a  debt  for  necessary  family  supplies  sold 
and  delivered,  judgment  on  demurrer  being  rendered  for  liie 
wife,  the  plaintiff  does  not  waive  or  forfeit  his  right  to  revise 
this  judgment  on  appeal  by  taking  judgment  against  the  husband. 
Ernst  Bros.  v.  Hollis,  638. 

4.  Revision  of  probate  decree  on  facts. — On  the  trial  of  an  issue  before 

the  Probate  Court,  a  jury  having  been  waived,  this  court  will  not, 
as  a  general  rule,  reverse  the  finding,  unless  it  is  manifestly 
against  the  evidence ;  but  this  rule  does  not  apply,  when  it  ap- 
pears that  the  judgment  was  based  upon  illegal  evidence,  which 
was  received  against  the  objection  and  exception  of  the  appel- 
lant, and  without  which  the  judgment  can  not  be  supported. 
Dolan  V,  Dolan,  256. 

5.  Error  without  injury  in  admission  of  evidence. — ^The  admission  of 

evidence  in  a  criminal  case,  against  the  objection  of  the  de- 
fendant, even  if  erroneous,  will  not  work  a  reversal,  when  the 
record  affirmatively  shows  that  the  sole  tendency  of  the  evi- 
dence was  beneficial  to  him,  as  when  it  sustains  his  defense. 
Pellum  V.  StaU,  28. 

6.  Same, — ^The  doctrine  of  error  without  injury ,  in  the  admission  of 

illegal  evidence  against  obiection,  is  applied  with  greater  strict- 
ness in  criminal  than  civil  cases ;  if,  indeed,  the  decisions  have 
not  established  the  rule,  that  it  will  never  be  applied  except  where 
it  affirmatively  appears  that  the  defendant  was  benefitted  by  the 
ruling  of  which  he  complains.    Maxwell  v.  State,  150. 

7.  Error  vnth^ut  injury  in  exclusion  of  evidence. — ^The  exclusion  of  evi- 

dence offered  to  prove  a  fact  which  the  law  presumes  without  proof, 
or  of  evidence  the  admission  of  which  would  only  be  prejudicial 
to  the  party  offering  it,  is  not  a  reversible  error.  Holland  v,  Ber- 
gan,  622. 

8.  Amendment  of  complaint;  error  without  injury, — If  leave  to  f^m^nd 
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the  complaint  is  improperly  granted,  but  the  record  does  not 
show  that  the  amendment  was  in  fact  made,  the  error  is  without 
injury.  Golden  v,  Conner,  598. 
9.  Error  without  injury  in  ruling  on  pleadings, — When  a  demurrer  to 
a  pleading  is  improperly  sustained,  and  the  pleading  is  then 
amended,  the  erroneous  ruling  will  work  a  reversal,  unless  the 
record  affirmatively  shows  that,  under  the  amended  pleading, 
the  appellant  had  the  benefit  of  all  the  evidence  which  would  have 
been  admissible  under  the  original  pleading.  Boiling  <k  Son  v, 
McKenzie,  470. 

10.  Same. — ^In  an  action  to  recover  the  price  of  manufactured  articles 

sold  and  delivered,  a  warranty  and  breach  thereof  being  pleaded, 
a  judgment  on  verdict  for  the  plaintiff,  for  the  full  amount 
claimed,  conclusively  establishes  that  there  was  either  no  war- 
ranty, or  no  breach  thereof;  and  the  sustaining  of  a  demurrer 
to  a  special  plea,  which  sought  to  recoup  or  set  off  special  dam- 
ages on  account  of  the  alleged  breach  of  warranty,  if  erroneous, 
could  have  worked  no  injury  to  the  defendant.  Capital  City 
Water  Co.  v.  Nat.  Meter  Co.,  401. 

11.  Error  without  injury  in  charges  given  or  refused. — ^When,  on  the 

undisputed  facts,  a  general  charge  in  favor  of  the  plaintiff  might 
have  been  given,  and  the  amount  of  the  verdict  is  not  more  than 
he  was  clearly  entitled  to  recover,  this  court  will  not,  at  the  in- 
stance of  the  de  fendant,  inquire  into  the  conectness  of  special 
charges  given  or  refused,  since  no  injury  could  have  resulted  from 
any  error  in  reference  to  them.  Stephens  v.  Regenstein  &  Co.y  561. 

12.  <Sam«.— When  the  uncontro verted  facts  show  that  the  plaintiff  was 

not  entitled  to  recover,  and  that  the  court  might  have  given,  if 
reauested,  a  general  charge  in  favor  of  the  defendant,  this  court 
will  not  consider,  at  the  instance  of  the  plaintiff,  the  correctness 
of  any  charges  given  or  refused,  since  they  could  have  wrought 
no  injury.    Moody  v.  Walker,  619. 

13.  Reversal  of  judqment  back  to  verdict. — The  judgment  in  this  case 

being  reversed  on  account  of  an  error  in  the  taxation  of  costs,  for 
which  a  sentence  to  hard  labor  was  imposed,  the  reversal  went 
back  only  to  the  verdict,  and  the  cause  was  remanded,  in  order 
that  the  lower  court  might  correct  the  sentence.  Bazell  v.  State,  14. 

ESTOPPEL. 
1.  Equitable  estoppel  against  married  woman. — A  married  woman, 
joining  with  her  husband  in  a  sale  and  convevance  of 
land  belonging  to  her  statutory  estate  prior  to  the  laws  now 
of  force,  and  taking  a  second  mortgage  to  secure  the  deferred 
payment  of  the  purchase* money,  is  estopped  from  asserting 
a  vendor's  lien  on  the  land,  as  against  the  first  mortgagee, 
who,  with  her  knowledge,  acquiescence  and  active  interference, 
advanced  the  money  with  which  the  caeh  payment  was  made, 
taking  his  mortgage  as  security.     Wilder  v.  Wilder,  414. 

EVIDENCE. 

Admissibilitt  and  Relevancy. 
1.  Proof  of  value  of  property ,  for  purposes  of  taxation. — In  fixing  the 
taxable  value  of  property,  under  statutory  provisions  (Sees.  Acts 
1886-7,  p.  11),  the  inquiry  is  directed  (1)  to  its  market  value  at*a 
sale  for  cash  (not  a  forced  sale),  and  (2)  its  productiveness,  or 
profit-yielding  capacity ;  and  when  the  issue  is  as  to  the  taxable 
value  of  the  property  of  a  corporation  supplying  water  to  a  city 
through  its  water- works,  ''begun  and  completed  within  less  than 
three  years  before,"  the  cost  of  the  works  can  not  be  proyed  as 
an  element  of  value  within  the  issue.  State  v,  BienviUe  Wattr  Co., 
S25. 
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2.  Habit  of  mule  for  stumbling,  as  relevant  to  question  of  contributory 

negligence. — Plaintiff's  injuries  having  been  causea  by  her  male 
falling  through  a  hole  in  a  bridge  over  a  railroad  crossine,  the 
habit  of  the  animal  for  stumbling  is  relevant  to  the  question  of 
contributory  negligence ;  and  a  witness  may  testify  to  his  chara^:- 
ter  in  that  respect,  when  it  is  apparent  that  the  word  is  used  as 
the  synonym  of  habit,     Patterson  v.  S.  <fe  N.  Railroad  Co.,  318. 

3.  Contract  between  defendant  and  city,  as  evidence, — The  defendant's 

street  railway  having  been  constructed  under  a  contract  with  the* 
municipal  authorities  of  the  city,  by  which  it  assumed  the  duty 
of  keeping  the  streets  occupied  bv  it  in  a  reasonable  state  of  re- 

Sair  for  the  safe  passage  of  travellers,  as  the  city  was  bound  to 
o ;  the  contract  is  admissible  as  evidence  for  the  plaintiff,  in  an 
action  to  recover  damages  for  personal  injuries  resulting  from 
the  bad  condition,  of  the  track  at  a  street  crossing,  not  as  showinfr 
a  breach  of  contract,  but  a  tort  committed  under  the  license  of 
the  contract.    ElytonLandCo.  v.  Mingea,  521. 

4.  Relevancy  of  evidence  in  disproof  of  inventory, — When  a  claim  of 

exemption  is  interposed  to  a  debt  in  the  hands  of  a  garnishee, 
and  the  inventory  filed  by  the  debtor  on  demand  is  contested  by 
the  plaintiff  in  garnishment  (Code,  §§  2530-31),  it  is  competent 
for  the  latter  to  prove  that,  about  two  years  and  a  half  before 
the  claim  of  exemption  was  tiled,  the  debtor  "had  a  large  bank 
.  account"  with  a  named  banker,  no  presumption  of  loss  or  de- 
struction arising  from  the  lapse  of  such  time.  Davis  <Sc  Sons  v. 
Hays,  563. 

5.  Evidence  as  to  business  and  pecuniary  condition  of  defendant  cor- 

poration.— In  an  action  against  a  telegraph  company,  for  undue 
delay  in  the  delivery  of  a  message,  which  was  sent  from  one 
,  office  to  another  in  the  country  only  a  few  miles  distant,  the 
*  defendant  can  not  be  allowed  to  prove  that  its  business  and 
emoluments  at  the  terminal  office  were  not  sufficient  to  justify 
the  employment  of  a  messenger  boy  to  deliver  messages ;  nor 
can  the  plaintiff  be  allowed  to  prove  that  the  defendant  is  a 
wealthy  corporation.     W.  U,  Tel,  Co,  v.  Henderson,  510. 

6.  Evidence  as  to  physician's  custom  in  answering  summons, — Plain- 

tiff^s  message,  delay  in  the  delivery  of  which  is  the  cause  of  action, 
having  been  addressed  to  a  physician  at  or  near  the  terminal 
office,  five  or  six  miles  distant,  the  defendant  can  not  be  allowed 
to  prove  that  it  was  not  the  custom  or  habit  of  the  physioian  to 
answer  professional  calls  at  a  distance,  without  pre-payment  of 
his  charges,  or  guaranty  of  payment;  though,  if  it  were  shown 
that  the  physician  would  not  have  answered  the  call,  if  the 
message  had  been  delivered  promptly,  this  might  show  that 
plaintiff  sustained  no  injury  from  the  delay.    lb,  510. 

7.  Proof  of  good  character;  admissibility  and  effect  of, — On  a  trial  for 

murder,  the  defendant  may  always  adduce  evidence  of  his  good 
character  for  peace  and  quiet  in  the  neighborhood  in  which  he 
lives ;  but  the  jury  can  not  consider  this  evidence  as  sustaining 
his  credibility  as  a  witness  in  his  own  behalf,  when  the  prosecu- 
tion has  not  assailed  his  character  for  truth  and  veracity.  Gibson 
v,  StaU,  121. 

8.  Proof  of  character, — The   rules  of  evidence  governing  the  proof  of 

character,  both  on  direct  and  on  cross-examination,  are  stated 
in  Moiilton  v.  State,  88  Ala.  116,  and  Morgan  v.  State,  88  Ala.  223 ; 
and  the  courC  cites  these  cases  without  comment.  King  v.  State,  146. 

9.  Photographs  of  the  deceased  are  admissible  as  evidence,  being 

proper  aids  to  identification.    Malachi  v.  Slate,  134. 
10.  Evidence    identifying   defendant,  or  connecting    him    with   offense 
Qharged»'—ln  a  criminal  case,  evidence  tending  to  connect  the  de* 
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fendaDt  with  the  commission  of  the  ^ffense  charged,  or  identify* 
ing  him  as  the  perpetrator,  is  relevant  and  admissible ;  as,  un- 
der a  prosecution  for  burglary,  some  of  the  goods  stolen  from  the 
house  having  been  found  in  the  defendant's  valise  when  he  was 
arrested,  and  others  in  an  old  uninhabited  house  more  than  a 
half-mile  distant  from  his  house,  it  is  competent  for  the  prosecu- 
tion to  prove  that  two  pairs  of  old  shoes  were  also  found  in  the 
house,  of  the  size  worn  by  the  defendant.    England  v.  Stale ^  76. 

•  11.  Overcoat  worn  by  deceased;  relevancy  as  evidence  tending  to  thow 
his  position  or  attitude. — As  tending  to  show  the  position  or  atti- 
tude of  the  deceased  when  the  fatal  shot  was  fired  at  him,  it  is 
competent  for  the  prosecution  to  put  in  evidence  the  overcoat 
worn  by  him  at  the  time,  showing  the  holes  made  by  the  several 
bullets  which  struck  him.     Watkins  v,  State^  82. 

12.  Proof  of  value  of  cow, — In  a  prosecution  for  killinp;  a  cow  wantonly 

or  unlawfully,  proof  of  her  value  at  the  time  m  the  immediate 
neighborhood  is  competent  and  admissible,  as  showing  the  price 
at  which  she  might  be  replaced ;  but  it  is  also  proper  to  prove  her 
value  at  other  near  and  accessible  markets.    Gibson  v,  Stctte,  121 . 

13.  Testimony  of  witness  as  to  want  of  knowledae  of  fact. — Several  wit- 

nesses for  the  prosecution  having  testified  that,  at  a  time  and 
place  named,  they  saw  a  pistol  on  the  defendant's  person,  he 
can  not  be  allowed  to  prove  by  others,  who  lived  in  the  same 
house  with  him  at  that  time,  and  worked  with  him  in  the  same 
field,  that  they  had  ample  opportunity  of  seeing  and  knowing 
whether  he  then  had  or  owned  a  pistol,  and  that  he  did  not  have 
or  own  one.     Oaither  v.  State,  62. 

14.  Evidence  criminating  another  person. — The  commission  of  the  ofiTense 

charged  being  clearly  proved,  and  the  evidence  connecting  the 
defendant  with  it  being  entirely  circumstantial,  he  can  notadauce 
evidence  tending  to  criminate  another  person,  such  as  flight  soon 
after  the  offense  was  committed.  Kemp  v.  State ,  52. 
16.  Cross-examination  of  witness,  showing  unfriendliness. — On  cross-ex- 
amination of  a  witness,  he  may  be  questioned  as  to  facts  show- 
ing his  unfriendliness  to  the  party  against  whom  he  testifies ;  as 
b)r  procuring  a  warrant  to  be  sworn  out  charging  him  with  a 
criminal  offense.    Salm  v.  State,  56. 

Admissions  ;  Declarations  ;  Hearsay  ;  Res  GssTiE. 

16.  Assessment  for   taxation  as    evidence  of  value. — ^The  valuation  of 

land  by  the  tax-assessor  for  the  purpose  of  taxation,  in  which 
the  owner  does  not  participate,  is  not  admissible  as  evidence  of 
value,  in  a  statutory  proceeding  to  condemn  a  right  of  way 
through  it ;  but  a  valuation  by  the  owner  himself,  returned  to 
the  assessor  under  oath,  though  not  conclusive  on  him,  is  admis- 
sible as  evidence  of  value,  and  not  merely  to  discredit  his  testi- 
mony, on  the  trial  of  the  condemnation  proceedings  a  few  weeks 
afterwards.    B.  Mineral  Railroad  Co.  v.  Smith,  305. 

17.  Cross-examination  of  defendant;  admissions  implied  from  silence. 

The  defendant  having  testified  as  a  witness  for  himself,  and 
having  denied,  on  cross-examination,  that  he  had  made  a  partic- 
ular statement  at  a  time  and  place  named,  imputing  fault  to  him- 
self in  connection  with  the  origin  of  the  difficulty,  he  may  be 
further  asked  if  some  other  person  did  not,  at  the  time  and  place 
.  named,  make  such  statement  in  his  presence  and  hearing, 
without  objection  or  contradiction  by  him ;  and  having  denied 
that  such  statement  was  made  in  his  presence  and  hearing,  it  is 
competent  for  the  prosecution  to  prove  by  another  person,  who 
was  present  at  the  time,  that  the  statement  was  then  and  there 
made,  during  a  conversation  in  which  the  defendant  participated. 
Kirby  v.  SiaU,  63. 
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18.  Admission  a$  to  testimony  of  absent  witness;  testimony  on  former 

trial, — An  admission  as  to  the  testimony  of  an  absent  witness, 
as  contained  in  a  written  showing  for  a  continuance,  is  a  sub- 
stitute for  the  oral  testimony  of  the  witness ;  and  the  defendant 
can  not  complain,  if  the  court  requires  him  to  elect  between  that 
showing  and  secondary  evidence  of  the  testimony  of  the  witness 
on  a  former  trial.    Dean  v.  State,  46. 

19.  Declaratior*s  of  person  in  possession. — ^The  declarations  of  a  person 

who  continues  in  possession  of  land  after  he  has  sold  and  con- 
veyed to  another  by  deed  duly  recorded,  to  the  effect  that  he  is 
holding  as  agent  of  his  grantee,  are  competent  evidence  for  the 
latter  m  a  contest  witli  creditors,  who  attack  the  conveyance  on 
the  ground  of  fraud.    Savings  Bank  v,  McDonnell,  434. 

20.  Declaration  of  agent,  as  evidence  against  principal. — ^The  declaration 

of  the  defendant's  operator  at  the  terminal  office,  made  to  plain- 
tiff the  day  after  the  message  was  sent  and  received,  as  to  his 
reason  for  not  delivering  the  message  as  soon  as  received,  is  not 
competent  evidence  against  the  telegraph  company.  W,  U,  TeU 
Co.  V.  Henderson,  510. 

21.  Same. — In  an  action  against  a  railroad  company  as  a  common  car- 

rier, for  injuries  to  cattle  transported,  it  is  competent  for  the 
plaintiff  to  prove  that,  on  the  arrival  of  the  cars  at  the  defend- 
ant's terminus,  he  asked  the  denot-agent  if  the  cattle  were  to  be 
transferred  to  other  cars,  as  he  aesired  to  superintend  the  trans- 
fer and  preparation  of  the  cars,  and  was  told  by  the  agent  that 
no  transfer  would  be  made ;  that  the  cattle  were  afterwards  trans- 
ferred during  his  temporary  absence,  and  that  he  then  notified 
the  agent,  if  any  injury  resulted  from  the  improper  transfer  or 
reparation,  he  would  hold  the  defendant  liable  for  it.  A.  O.  8. 
Railroad  Co.  v.  Thomas  tk  Sons,  294. 

22.  Expressions  of   pain,  suffering,   <kc.,  as   evidence. — The    natural 

utterances  and  expressions  indicative  of  pain,  suffering,  pleasure, 
displeasure,  &c.,  are  competent  and  original  evidence  of  the 
physical  or  mental  state  indicated  by  them,  whenever  that  state 
IS  a  pertinent  inquiry.     W.  0.  Teh  Co.  v.  Henderson,  510. 

23.  Acts  and  declarations  constituting  part  of  res  gestte. — ^The  deceased 

having  been  killed  while  acting  as  town-marshal,  in  attempting 
to  arrest  the  defendant  and  his  brother,  at  the  instance  of  one  J., 
for  an  attempted  or  threatened  breach  of  the  peace,  in  which  the 
defendant  had  taken  J.'s  pistol  from  him ;  it  is  competent  for  the 
prosecution  to  prove  that,  immediately  after  the  fatal  shot  was 
fired  by  the  brother  of  the  defendant,  J .  knocked  the  latter  down, 
and  took  the  pistol  from  him ;  and  that  the  defendant  told  his 
brother,  with  an  oath,  to  * 'get  out  of  town,  you  have  done  the 
work  for  him,"  which  the  latter  refused  to  do  "until  he  found 
what  J.  had  against  him." — all  this  being  parts  of  one  continu- 
ous transaction.    Martin  v.  State,  115. 

24.  Conspiracy  and  proof  thereof;  acts  and  conduct  of  each  as  evidence 

against  others.— (7t6«on  v.  State,  121;  Martin  v.  State,  115. 

25.  Uireats  bv  deceased. — A  general,  indefinite  threat,  made  by  the 

deceased  the  night  before  he  was  killed,  not  mentioning  the  de- 
fendant, and  not  shown  to  have  reference  to  him — ,  as,  "I  am 
going  to  win  some  money  to-night,  or  kill  some  son  of  a  bitch" — is 
not  admissible  as  evidence  for  the  defendant,  who  shot  and 
killed  him  the  next  evening  while  gambling.    King  v.  State,  146. 

26.  Testimony  of  party  as  to  transactions  with  decedent;  who  is  '  ^oppo- 

site  party.** — The  insolvency  of  an  intestate's  estate,  on  the  re- 
port of  the  administratrix,  being  contested  by  the  heirs,  they  are 
the  adversary  parties  to  the  proceeding ;  and  the  issue  involv- 
ing the  existence  and  validity  of  the  only  unpaid  claim  filed 
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against  the  estate,  although  the  claimant,  as  a  creditor,  joins 
with  the  heirs  in  contesting  the  insolvency  of  the  estate,  he  is  not 
a  party  in  adverse  interest  to  the  administratrix,  so  far  as  his 
own  claim  is  concerned,  and  neither  of  them  can  testify  as  a  wit- 
ness for  the  other,  against  the  objection  of  the  heirs  (Code,  J  2765), 
as  to  transactions  with  the  intestate  tending  to  establish  the 
claim.  As  to  that  issue,  the-  heirs  are  the  ''opposite  party"  to 
each  of  them.    Dolan  v.  i>oZan,  256. 

27.  Testimony  on  cross-examination,  as  to  reason  for  conduct.— A  party 

testifying,  on  cross-examination,  as  to  an  act  or  conduct  on  his 
part  which  amounts  to  an  admission  against  interest,  can  not 
state  his  uncommnnicated  reason  for  such  act  or  conduct. 
Burks  V.  Bragg  J  204. 

28.  Impeaching  witness  on  cross-examination, — Defendant's    brother, 

having  testified  as  a  witness  for  him,  may  be  asked  on  cross-ex- 
amination if  he  bad  not,  at  a  time  and  place  named,  said  to  an 
accomplice  who  had  turned  State's  evidence,  "Why  did  you  give 
us  away?  if  you  had  not,  we  would  have  been  out  of  jail  now, 
and  could  have  got  as  many  witnesses  as  we  wanted  to  prove  yon 
and  Jim  out;''  and  having  denied  that  he  made  such  statements, 
they  may  be  proved  by  a  person  present.    England  v.  State,  76. 

29.  Hearsay  evidence,  as  to  locality  and  circumstances  of  killing. — ^The 

declarations  of  the  deceased,  and  of  the  person  who  was  with  him 
at  the  time  of  the  shooting,  describing  the  locality  and  the  posi- 
tion of  the  latter,  made  to  a  person  who  afterwards  went  to  the 
place  and  saw  the  objects  described,  are  mere  hearsay,  and  not 
admissible  as  evidence.    Kirby  v.  State,  63. 

Burden,  Weight,  and  Sufficiency. 

30.  Burden  of  proof  as  to  consideration  of  deed,  as  between  grantee  and  ex- 

isting creditor  of  grantor. — As  between  the  grantee  in  a  conveyance 
executed  by  an  msolvent  debtor,  in  payment  and  satisfaction  of 
an  antecedent  debt,  and  an  existing  creditor  who,  having  reduced 
his  demand  to  judgment,  attacks  the  conveyance  for  fraud,  the 
onus  is  on  the  grantee  to  show  that  the  consideration  of  his  deed 
was  both  valuable  and  adequate ;  and  a  failure  to  establish  either 
fact  is  fatal  to  his  defense.    Savings  Bank  v,  McDonnell,  434. 

31.  Burden  of    proof  as  to   residence   within  or  beyond  limits. — ^The 

printed  blanks  of  the  telegraph  company,  on  which  messages  are 
required  to  be  written,  expressly  declaring  that  messages  "will 
be  delivered  free  within  the  free-delivery  limits,  but  a  special 
charge  will  be  made  for  delivery  at  a  greater  distance ;"  it  will  be 
presumed  that  the  sender  of  a  message  knows  whether  the  person 
to  whom  it  is  sent  resides  within  or  beyond  those  limits,  and  that 
he  will  make  provision  for  delivery  by  informing  the  operator  of 
the  facts;  and  when  it  appears  that  he  knew  the  limits  of  the 
free-delivery,  but  made  no  offer  to  pay  a  special  charge  for  deliv- 
ery, the  onus  is  on  him  to  prove  residence  within  the  limits.  ,W, 
U.  Tel  Co.  V.  Henderson,  510. 

32.  Burden  of  proof  as  to  negligence. — It  being  shown  that   the  animal, 

for  the  negligent  killing  of  which  the  action  is  brought,  was  on 
the  railroad  track  when  it  was  struck  and  killed  (Code,  ^  1147), 
the  onus  is  on  the  defendant  to  acquit  itself  of  the  charge  of  negli- 
gence.   L.  <Ss  N.  Railroad  Co.  v.  Kelsey,  287. 

33.  Contributory  negligence;  burden  of  proof. — Contributory  negliffence 

is  matter  of  defense,  the  onus  of  proving  which  is  ordinarily  on 
the  defendant ;  but,  when  the  plaintiff's  own  evidence,  as  to  the 
charge  of  negligence  on  the  part  of  the  defendant,  inculpates 
himself  also,  this  rule  does  not  apply.  B.  Street  Railway  Co.  v, 
Calderwood,  247. 
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34.  Insanity  as  defense;  burden  and  measure  of  proof. — When  inBanity 
is  interposed  as  a  defense  in  a  criminal  case,  the  burden  of  prov- 
ing it,  at  least  by  a  preponderance  of  the  evidence,  rests  on  the 
defendant,  and  a  reasonable  doubt  of  its  existence  does  not  re- 
quire a  verdict  in  his  favor.    Maxwell  v.  Slate,  160. 

36.  Homicide;  burden  of  proof  as  to  pressing  necessity,  or  possibility 
of  safe  retreat. — When  the  prosecution  has  proved  the  intentional 
killing  of  the  deceased  by  the  defendant,  with  a  deadly  weapon, 
the  onus  is  cast  on  the  defendant  to  prove  a  pressing  necessity 
on  his  part  to  take  life  in  self-defense,  unless  this  fact  is  shown 
by  the  evidence  adduced  by  the  prosecution ;  and  the  inability  to 
safely  retreat,  without  apparently  increasing  his  peril,  is  one  of 
the  elements  creating  a  present  necessity  to  kill.  {Cleveland  v. 
State f  86  Ala.  2,  'Ms  of  later  authority  than  Brown  v.  State,  83  Ala. 
33,  on  this  point,"  and  the  court  adheres  to  it.)  Gibson  v.  State, 
121. 

36.  Same;  burden  of  proof  as  to  fault  or  provocation. — When  the  de- 

fendant has  established  a  present  pressing  necessity  on  his 
part  to  take  life,  which  involves  disproof  of  an  opportunity  to 
retreat  safely,  the  onus  is  on  the  prosecution  to  show  that  he  was 
at  fault  in  provoking  or  bringing  on  the  difficulty,    lb.  121. 

37.  Testimony  of  accomplices;  corroborating  evidence. — Malachiv,  StcUe, 

134. 

38.  Charge  as  to  reasonable  doubt. — A  charge  which  instructs  the  jury 

"  that  the  doubt  which  requires  an  acquittal,  must  be  actual  and 
substantial,  not  mere  possibility  or  speculation ;  it  is  not  a  mere 
possible  dou^tt,  because  every  thing  relating  to  human  affairs, 
and  depending  upon  moral  evidence,  is  open  to  some  possible 
or  imaginary  doubt,"  asserts  a  correct  proposition.  lAttU  v. 
StaUy  9V^. 

39.  Charge  as  to  sufficiency  of  evidence  in  excluding  oth^r  hypotheses. 

The  law  does  not  require  that  the  evidence,  to  justify  a  conviction, 
shall  exclude  every  other  hypothesis  than  that  of  guilt,  but  onlv 
every  other  reasonable  hypothesis ;  and  a  charge  requested  which 
claims  an  acquittal,  unless  the  jury  are  convinced  "  to  the  exclu- 
sion of  every  other  hypothesis  "  than  that  of  guilt,  is  properly 
refused.    lb.  99. 

40.  Charge  as  to  sufficiency  of  circumstantial  evidence,— In  a  criminal 

case,  when  the  evidence  is  entirely  circumstantial,  a  charge  re- 
quested, instructing  the  jury  that  the  defendant's  innocence  must 
be  presumed  until  the  case  proved  against  him  is,  in  all  of  its 
material  circumstances,  beyond  any  reasonable  doubt;  that  the 
evidence  should  be  strong  and  cogent,  to  find  him  guilty  as 
charged — so  strong  and  cogent  as  to  show  his  guilt  to  a  moral 
certainty, — asserts  a  correct  proposition,  and  its  refusal  is 
error.     Salm  v.  State,    66. 

41.  Alibi;  charge  as  to  burden  of  proof. — The  burden  of  proof  as  to  an 

alibi  is  on  the  defendant ;  and  a  charge  which  instructs  the  jury, 
**  that  it  is  the  duty  of  the  defendant,  in  proving  an  alibi,  to  rea- 
sonably satisfy  the  jury  that  he  was  elsewhere  at  the  time  of  the 
commission  of  the  offense,"  asserts  this  principle  in  substance. 
PeUum  V.  StaU,  28. 

42.  Charge  as  to  weight  of  evidence. — A  charge  which  instructs  the 

jurv  that,  ''when  there  is  no  conflict  in  the  testimony  on  a  mate- 
rial matter,  it  is  their  duty  to  accept  and  consider  such  testimony, 
and  give  it  full  weight  in  arriving  at  their  verdict,"  ''is  mislead- 
ing, if  not  positively  erroneous;"  instead  of  "full  weight,"  it 
should  say,  "the  weight  to  which,  in  their  opinion,  such  testi- 
mony is  justly  entitleof."    Davis  &  Son  v.  Hays,  663. 
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Judgments. 

43.  Former  judgment  as  evidence, — A  judgment  for  damages  in  an  ac- 

tion for  malicious  prosecution,  for  tlie  removal  of  crops  from 
land  in  dispute  between  the  parties,  is  not  admissiole  as  evi- 
dence for  the  plain tifi  therein,  in  a  subsequent  action  against 
defendant  for  other  crops  grown  on  the  land,  the  record  of  the 
criminal  prosecution  also  being  excluded.  Carlisle  v.  KilUbrew, 
329. 

44.  Same, — A  judgment  in  ejectment  for  lands  on  which  a  crop  is  at 

the  time  growing,  which  is  gathered  by  plaintiff,  or  one  claim- 
ing under  him,  after  he  has  been  put  in  possession  by  the  sheriff, 
is  admissible  as  evidence  for  him  in  a  subsequent  action  by  de- 
fendant, having  regained  possession,  for  the  crops;  and  is  con- 
clusive between  them  and  their  privies  as  to  the  title  and  posses- 
sion,   76.  329. 

45.  Judgment  in  criminal  case,  as  evidence  in  subsequent  civil  suit. — In 

a  civil,  action  to  recover  crops,  which  were  cut  and  removed  from 
the  land  by  the  defendant  after  he  recovered  it  in  ejectment,  the 
record  of  a  criminal  prosecution  instituted  by  defendant  against 
plaintiff  for  removing  other  crops  from  the  land,  in  which  plaintiff 
was  acquitted,  is  not  admissible  as  evidence  for  him,  as  oearing 
on  the  question  of  right  or  title  to  the  land  or  crops,  lb.  329. 
Matters  Judicially  Known. 

46.  Municipal  ordinances;  presumption  as  to  knowledge  of. — Although 

the  courts  do  not  take  judicial  notice  of  municipal  ordinances  and 
by-laws,  all  residents  within  the  municipality  are  charged  with 
knowledge  of  them ;  and  when  any  person  contracts,  within  the 
limits  of  the  municipality,  in  reference  to  a  matter  which  is  gov- 
erned by  a  police  regulation,  he  is  charged  with  knowledge  of  its 
provisions.  Street  Railway  Co.  v.  Calderwood,  247. 
Objections. 

47.  Objection  to  question  and  answer. — Objection  being  made  and  over- 

ruled to  a  question  calling  for  illegal  evidence,  and  exception 
reserved ;  and,  the  answer  to  the  next  question  being  legal,  mo- 
tion is  made  to  '^exclude  said  answers  from  the  jury,  as  illegal  and 
irrelevant,"  which  motion  is  overruled  on  the  statement  of  the 
opposite  attorney  that  he  would  connect  it  with  other  evidence 
which  would  render  it  competent ;  the  benefit  of  the  first  excep- 
tion is  not  lost  because  the  subsequent  motion  embraced  evidence 
partly  legal,  nor  because  the  motion  or  objection  was  not  renewed 
after  the  failure  to  adduce  the  necessary  connecting  proof.  lfcM> 
well  V.  State t  150. 

48.  Waiver   of    o6;>ca'on.— Objections   to    evidence   in    a    chancery 

case,  which  were  not  raised  in  the  court  below,  can  not 
avail  in  this  court,  either  for. the  purpose  of  putting  the  lower 
court  in  error  in  admitting  the  evidence,  or  having  it  excluded  by 
this  court  in  passing  on  the  sufficiency  of  the  evidence  to  sustain 
the  decree.    Rice  &  Wilson  v.  Tobias,  214. 

49.  General  objection. — An  objection  to  the  admisssion  of  a  writing  or 

document  as  evidence,  not  specifying  any  particular  ground  of 
objection,  may  be  overruled  because  it  is  too  general  and  indefi- 
nite.    Carlisle  v.  Killebrew,  329. 

Opinion;  Experts;  Conclusions. 

50.  Opinion  of  physician  as  expert. — A  physician,  testifying  as  an  ex- 

pert as  to  the  nature  and  extent  of  plaintiff's  injuries,  after  a 
personal  examination,  may  state  his  opinion  that  they  were 
caused  by  a  fall,  but  not  that  they  were  caused  by  a  fall  from  a 
horse  at  a  particular  railroad  crossing  described  in  the  complaint, 
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when  he  knows  nothing  of  the  facts.  Patterson  v.  8»  <(r  N.  Ala, 
Railroad  Co.,  318. 

51.  Change  of  venue;  affidavits  founded  on  opinion. — On  application 

for  a  change  of  venue  (Code,  ^  4485?,  affidavits  expressing  the 
opinion  of  the  witness, pro  or  con,,  are  worthless  as  evidence,  un- 
less supported  by  sufficient  reasons  stated  as  facts.  Salm  v. 
State,  56. 

52.  To  what  witness  may  testify;  expert. — A  witness  who  examined  the 

child  alleged  to  have  been  beaten,  but  who  is  not  a  physician, 
or  like  expert,  can  not  give  his  opinion  that  no  permanent  injury 
was  inflicted.    Dean  v.  State,  46. 

53.  To  what  witness  may  testify. — The  deceased  having  been  shot  while 

on  his  mule,  and  the  distance  between  him  and  the  defendant  at 
the  time  being  a  material  q^uestion,  a  witness  who  saw  his  body 
lying  on  the  ground,  before  its  removal,  may  testifv  that  he  saw 
in  the  sand,  a  few  steps  from  the  body,  a  mashed  place  ''which 
looked  like  where  a  man's  shoulder  had  struck  the  ground." 
Watkins  v.  State,  82. 

54.  Same, — A  witness,  testifying  to  the  correctness  of  a  credit  entered 

by  him  on  a  note,  can  not  be  allowed  to  state  that  *'he  would  not 
have  put  the  credit  on  the  note  if  he  had  not  paid  it."  Weed 
V.  Martin,  587. 

55.  Testimony  on  cross-examination,  as  to  reason  for  conduct. — A  party 

testifying,  on  cross-examination,  as  to  an  act  or  conduct  on  his 
part  which  amounts  to  an  admission  against  interest,  can  not 
state  his  uncommunicated  reason  for  such  act  or  conduct.  Burks 
V.  Bragg,  204. 

56.  To  what  witness  may  testify. — A  witness  who  was  present,  and  saw 

the  dance  in  which  the  deceased  indulged  just  before  the  alter- 
cation which  resulted  in  the  killing,  can  not  testify  that  it  was 
''indecent,"  this  boing  the  mere  expression  of  an  opinion,  and 
not  the  statement  of  a  fact.    BrinkUy  v.  State,  34. 
Parol  and  Wbittbn. 

57.  Oral  evidence  explaining  or  varying  writing. — ^In  the  interpretation 

of  the  written  contract  sued  on,  by  which  defendant  promised  to 
pay  plaintiff  $150  in  consideration  of  his  relinquishment  or  sur- 
render of  a  lease  of  certain  premises,  in  connection  with  a  writing 
signed  by  plaintiff  at  the  same  time,  by  which,  in  consideration 
of  the  money  to  be  paid  him  as  promised,  he  agreed  "to  surren- 
der and  give  up  all  my  [his]  right  and  claim  to  said  premises" 
under  said  lease ;  oral  evidence  is  admissible  to  show  the  sit- 
uation of  the  property  at  the  time,  the  circumstances  surround- 
ing the  parties,  and  the  objects  they  had  in  view ;  as,  that  plaintiff 
was  in  possession  of  the  premises,  claiming  to  hold  under  a  lease 
for  five  years ;  that  the  defendant,  a  real  estate  agent,  was  acting 
as  agent  for  the  lessor,  and  also  for  a  committee  or  syndicate 
who  were  negotiating  for  a  purchase  of  the  property  for  church 
pursposes,  and  that  they  were  seeking  to  get  rid  of  plaintiff's 
lease  and  possession,  so  that  the  sale  mightbe  consummated,  and 
possession  delivered  under  it.  But  it  can  not  be  received  to  con- 
tradict the  terms  of  the  writings,  or  to  add  a  new  stipulation  or 
condition ;  as,  that  defendant's  liability  for  the  money  promised 
to  be  paid  was  contingent,  and  dependent  on  the  consummation 
of  that  contract.  Dexter  v.  Ohlander,  262. 
Consideration  of  deed,  and  parol  evidence  affecting. — A  recited  pay- 
ment of  tlOO,  besides  natural  love  and  affection,  as  the  consider- 
ation of  a  deed  executed  by  the  husband  in  trust  for  the  wife, 
conveying  property  worth  about  $12,000,  is  only  a  nominal  con- 
sideration ;.but  it  estops  the  husband  or  his  heirs,  in  a  controversy 
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with  the  wife  or  her  devisees,  from  alleging  that  the  deed  was 
merely  voluntary ;  and  while  parol  evidence  may  be  received  to 
show  'that  less  than  $100  was  paid,  it  is  not  admissible  to  show 
that  nothing  was  in  fact  paid,  thereby  changing  the  character  of 
the  instrument.     Ohmer  v,  Boyer,  273. 

59.  Same. — When  a  deed  recites  as  its  consideration  the  payment  of  a 

debt  due  by  the  grantor  to  the  grantee,  the  consideration  may  be 
shown  to  be  an  agreement  between  them  that  the  grantee  shonld 
assume  as  principal  a  debt  due  to  a  third  person,  on  which  he 
was  bound  as  surety  for  the  grantor.  Savings  Bank  v.  McDon- 
nell, 434. 

60.  Parol  agreement  varying  writing. — In  an  action    on  a  promissory 

note,  which  is  payable  on  its  face  absolutely  and  unconditionally, 
parol  evidence  can  not  be  received  of  an  agreement,  prior  or  con- 
temporaneous, that  it  should  be  paid  or  discharged  in  a  particular 
way,  so  long  as  that  agreement  is  executory ;  but,  if  the  agreement 
has  been  performed,  such  performance  is  a  full  defense.  Lake- 
side Land  Co.  v.  Dromgoole,  505. 

Presumptions. 

61.  Presumption  of  malice  Jrom  use  of  deadly  weapon. — In  cases  of 

homicide,  the  use  of  a  deadly  weapon  raises  a  presumption  of 
malice,  unless  such  presumption  is  repelled  by  the  evidence 
which  proves  the  killing.     Gibson  v.  State,  121. 

62.  Pi'esumptions  from  lapse  of  time,  in  favor  of  decree. — When  the 

validity  of  a  chancery  decree  is  assailed  after  the  lapse  of  twenty 
years,  on  account  of  errors  and  irregularities  patent  on  its  face, 
the  court  will  presume  ''almost any  fact*'  necessary  to  sustain  it, 
whether  consistent  with  the  record  or  contradictory  of  it.  Duncan 
v.  Williams,  341. 

63.  Presumption  as  to  place  where  note  is  executed.^— A.  promissorv  note, 

dated  at  Columbus,  Georgia,  is  presumptively  signed  and  deliv- 
ered there  without  the  aid  of  extrinsic  evidence.  Holland  v.  Ber- 
gan,  622. 

Primary  and  Secondary. 
66.  Predicate  for  secondary  evidence  of  letters. — A  witness  who,  as  agent 
for  plaintiff,  conducted  the  negotiations  with  the  defendant  about 
the  matter  in  controversy,  and  who  testifies,  "There  was  corres- 
pondence between  defendant  and  myself,  hut  it  has  been  lost, 
and  I  have  made  diligent  search  for  it  in  the  proper  places,"  may 
thereupon  state  the  contents  or  substance  of  the  correspondence. 
T.  &  D.  Engine  Co.  v.  Hall,  628. 

66.  Proof  of  municipal  ordinance. — In  a  prosecution  for  the  violation 

of  a  municipal  ordinance,  the  ordinance  may  be  proved  by  the 
"Book  of  Ordinances"  kept  by  the  municipal  authorities,  in  which 
it  is  recoided ;  but,  if  the  regularity  of  its  enactment  is  questioned, 
resort  must  be  had  to  the  journals,  or  record  of  proceedings. 
Barnes  v.  Common  Council,  602. 

67.  Failure  to  produce  books  or  papers  on  notice. — The  failure  of  a 

party  to  produce,  on  notice,  books  or  papers  in  his  possession,  au- 
thorizes the  introduction  of  secondary  evidence  of  their  contents  ; 
but  the  court  will  not  order  their  production.  Golden  v.  Conner,  59S, 

68.  Proof  of  registered  conveyance, — The  statute  which  makes  "con- 

veyances of  property,"  duly  acknowledged  or  proved,  and  re- 
corded within  twelve  months  from  date,  admissible  as  evidence 
without  further  proof  of  execution  (Code,  i  1798),  applies  to  a 
mortgage  of  personalty,     Patterson  &  Co.  v.  Jones,  388. 

69.  **  Original  plat*  ^  of  land;  admissibility  as  evidence. — When  a  plat  of 

the  land  in  dispute,  said  to  be  the  "original  plat,"  furnished.to  the 
party  by  the  secretary  of  State,  is  offered  in  eyidsnoei  but  no 
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le^al  proof  of  the  fact  is  madei  and  the  paper  is  not  sent  to  this 
coart  for  inspection,  the  court  can  not  say  tnat  its  exclusion  was 
erroneous.    Carlisle  v.  KiUebrew,  329. 

70.  Predicate  for  secondary  evidence;  proof  of  loss. — Secondary  evidence 

of  the  contents  of  an  alleged  writing  can  not  be  received,  on  the 
testimony  of  a  party  that,  **to  the  best  of  his  recollection,'*  the 
contract  was  reauced  to  writing,  that  it  had  been  misplaced,  that 
he  could  not  find  it  after  diligent  search,  and  that  he  * 'thought  it 
was  lost,  or  destroyed ;"  wht-n  he  further  testifies,  on  cross-ex- 
amination, **  that  he  was  not  ptepared  to  say  it  was  lost  or  de- 
stroyed,'' and  that  it  was  probably  amon^  certain  papers,  which 
he  had  packed  away  for  safe-keeping,  and  which  he  had  neglected 
to  examine.     Burks  v,  Bragg ,  204. 

71.  Same;  cross-examination,— The  sufficiency  of  the  proof  of  loss,  as 

a  predicate  for  the  introduction  of  secondary  evidence  of  the 
contents  of  a  writing,  is  a  question  for  the  court';  and  the  evidence 
set  out  in  the  bill  of  exceptions  being  sufficient  to  sustain  the  rul- 
ing of  the  court  below,  which  held  the  proof  insufficient,  no  injury 
could  have  resulted  from  requiring  the  party  testifjring  to  the 
loss  to  answer  the  question,  on  cross-examination,  *'  if  he  would 
swear  there  was  no  possible  chance  to  find  the  paper."    lb.  204. 

72.  Secondary  proof  of  telegram, — As  to  the  proof  of  the  loss  and  con- 

tents of  a  telegram,  the  same  rules  of  evidence  apply  as  toother 
writings ;  and  though  the  sufficiency  of  tha  preliminary  proof  of 
loss  is  addressed  to  the  court,  a  witness  can  not  be  allowed  to 
testify  from  hearsay  as  to  the  fact  of  logs  or  destruction.  A,  U, 
Teh  Co,  V,  Daughtery,  191. 

73.  Secondary  evidence  as  to  lost  deposition, — Secondary  evidence  of  the 

contents  of  a  lost  deposition  can  not  be  received,  when  it  is  not 
shown  that  the  opposite  party  had  notice  of  the  interrogatories, 
or  was  called  on  to  cross-examine  the  witness,  nor  that  the  deposi- 
tion was  read  on  the  former  trial  of  the  case.    lb,  191. 

74.  Secondary  evidence;  testimony  before  grand  jury. — The  alleged  false 

testimony  having  been  given  before  the  grand  jury,  pending 
their  investigation  of  a  criminal  charge  preferred  by  the  defend- 
ant against  another  person,  for  having  procured  his  signature  by 
mark  to  a  bill  of  sale  by  false  pretenses  as  to  the  character  of 
the  instrument;  the  county  solicitor,  who  swore  and  examined 
'  him,  may  testify  as  to  what  occurred  before  the  grand  jury, 
without  producing  the  paper,  or  accounting  for  its  absence,  and 
without  showing  that  it  was  produced  before  the  grand  jury. 
Bamett  v.  State,  165. 

76.  Proof  of  official  character  of  deceased  marshal  or  policeman. — As 
proof  of  the  official  character  of  the  deceased  at  the  time  he  was 
killed,  witnesses  may  testify  that  he  was  acting  as  town -marshal, 
that  he  wore  a  policeman's  badge,  and  carried  a  policeman's 
baton ;  and  it  is  not  necessary  to  produce  any  record  or  written 
evidence  of  his  appointment.  Martin  v.  State,  115. 
Variance. 

76.  Variance  as  to  place  of  accident. — In  an  action  against  a  street 
railway  company ,  as  a  common  carrier,  to  recover  damages  for 
personal  injuries  sustained  by  plain tifi*,  a  passenger,  in  attempt- 
ing to  alight  as  the  car  again  started;  the  place  at  which  cars 
might  lawfully  stop  being  prescribed  by  municipal  ordinance,  and 
the  duties  of  the  railway  company  being  dependent  on  the  law- 
fulness of  the  place  at  which  the  cars  were  stopped  for  plaintiff 
to  alight ;  if  the  complaint  alleges  that  the  injury  occurred  on  the 
west  side  of  the  street,  where  the  cars  were  accustomed  to  stop 
for  passengers,  and  where  they  might  lawfully  stop,  while  the 
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proof  shows  that  it  occurred  on  the  east  side^  where  they  were  for- 
bidden to  stop,  the  variance  is  fatal.  Street  Railway  Co,  v.  Calder- 
wood,  247. 
77.  Larceny  from  warehouse;  variance. — A  conviction  can  not  be  had 
under  an  indictment  charging  the  larceny  of  a  trunk  from  a  ware- 
house (Code,  §  3787),  on  proof  that  the  trunk  was  taken  from 
an  open  passago-way  at  a  railroad  depot,  as  at  the  Union  depot 
in  the  city  of  Montgomery,  extending  between  the  baggage- 
room  and  the  reception  room,  and  undt^r  a  common  roof  with 
them,  not  inclosed  on  any  side,  but  open  and  free  at  all  times  for 
use  by  the  public,  trunks  being  placed  there  to  be  checked  before 
removal  to  the  cars ;  nor  can  a  conviction  for  larceny  be  had, 
under  such  indictment,  on  proof  of  these  facts.  (Stonb,  C. 
J.,  dissenting  as  to  the  latter  proposition.)    Lynch  v.  State,  18. 

EXECUTION. 
1.  On  forfeited  claim  bond. — A  claim  bond  must  be  returned  forfeited 
by  the  constable,  or  other  levying  officer,  before  a  summary 
execution  can  be  regularly  issued  against  the  sureties  (Code, 
§$  3008, 3368) ;  and  without  such  return,  the  justice  of  ihe  peace, 
before  whom  the  claim  was  interposed,  has  no  authority  to  enter 
a  forfeiture.     Catching  v,  Bowden,  604. 

EXEMPTIONS. 

1.  Waiver  of  exemptions;  where  operative, — A  stipulation  in  a  promis- 

sory note  executed  in  Georgia,  by  a  resident  citizen  of  Alabama, 
waiving  all  homestead  rights  and  exemptions  allowed  to  him 
"by  the  laws.  State  and  Federal,  in  all  property,  real  or  per- 
sonal, now  owned,  or  afterwards  acquired,  until  this  debt  is 
paid,"  is  a  valid  waiver  of  exemptions  of  personalty,  it  seems, 
in  Alabama,  or  in  any  other  State  in  which  tne  debtor  may  reside 
and  be  sued.    Holland  v,  Bergan, [622, 

2.  Waiver  of  exemptions  in  note;  how  lost  or  abandoned. — In  an  action 

on  a  promissory  note,  commenced  in  a  justice's  court,  if  the  com- 
plaint alleges  that  the  note  contains  a  waiver  of  exemptions,  but 
the  waiver  is  not  noted  in  the  judgment,  it  is  lost  and  aban- 
doned, and  can  not  be  afteirwardd  asserted  in  a  proceeding  by 
garnishment  on  the  judsment,  where  the  answer  of  the  garnishee 
sets  up  the  fact  that  the  admitted  debt  is  claimed  as  exempt 
wages.     Courie  &  Co.  v,  Goodwin,  569. 

3.  Setting  apart   exemptions  to  widow  before  administraiion. — When 

the  property  owned  by  a  decedent  at  the  time  of  his  death  "does 
not  exceed  in  amount  and  value  the  exemptions  allowed  in 
favor  of  his  widow  and  minor  children"  (Code,  f  2562 ;  Sess.  Acts 
1886-7,  p.  112),  the  homestead  may  be  allotted  to  the  widow,  on 
her  application,  before  adminiBtrati(»n  granted ;  but,  if  her  petition 
shows  that  the  homestead  tract  contains  more  than  160  acres,  an 
allotment  of  that  quantity  to  her,  out  of  the  tract,  is  void  for 
want  of  jurisdiction.    James  v,  Clark,  606. 

4.  Exemption  of  wages, — Wages  due,  in  the  hands  of  a  garnishee, 

may  be  claimed  as  exempt,  not  exceeding  $25  per  month  (Code, 
§  2512) ;  but  the  claim  must  be  made  by  the  debtor  himself,  and 
verified  by  affidavit,  and  it  is  not  sufficient  that  the  garnishee 
suggests  in  his  answer  that  he  has  been  notified  of  the  claim. 
Courie  dcCo.v.  Goodwin,  569. 

5.  Same;  conflict  between  judgment-entry  and  bill  of  exceptions, — A 

claim  of  exemption  by  a  judgment  debtor,  for  an  admitted  debt 
in  the  hands  of  a  garnishee,  is  a  part  of  the  record  proper,  if 
rightly  interposed ;  and  when  it  is  not  shown  by  the  judgment- 
entry,  or  any  other  part  of  the  record  proper,  being  only  sug- 
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gested  in  the  answer  of  the  garnishee,  a  recital  in  the  bill  of  ex- 
ceptions, among  the  agreed  facts,  'Hhat  the  defendant  claimed 
said  amount  due  him  by  the  garnishees,  was  exempted  as  wages,*' 
will  not  be  allowed  to  control  the  judt?ment-entry,  or  held  to 
mean  that  the  claim  was  properly  interposed  by  the  debtor  him- 
self.   J6.  669. 

6.  Averment  of  waiver  of  exemptions  in  complaint. — If  a  waiver   of 

exemptions  can  not  properly  be  averred  in  a  complaint  contain- 
ing only  the  common  counts,  as  to  which  no  opinion  is  expressed, 
the  objection  is  not  available  on  dt^murrer,  but  may  be  taken  by 
motion  to  strike  out,  or  to  exclude  the  waiver  as  evidence  when 
offered,  or  to  exclude  its  recital  in  the  judgment.  Golden  v.  Con- 
ner, 698. 

7.  Relevancy  of  evidence  in  disproof  of  inventory, — When  a  claim  of 

exemption  is  interposed  to  a  debt  in  the  hands  of  a  garnishee, 
and  the  inventory  filed  by  the  debtor  on  demand  is  contested  by 
the  plaintiff  in  garnishment  (Code,  ^f  2630-31),  it  incompetent 
for  tne  latter  to  prove  that,  about  two  vears  and  a  half  before  the 
claim  of  exemption  *was  filed,  the  debtor  '*had  a  large  bank 
account"  with  a  named  banker,  no  presumption  of  loss  or  de- 
struction arising  from  the  lapse  of  such  time.  Davis  dc  Son  v. 
Hays,  663. 

8.  Same;  cross-examination  of  witness, — The  debtor  having  stated, 

in  his  examination  as  a  witness  for  himself,  that  he  had  between 
$2,600  and  $3,000  on  hand  a  few  weeks  before  the  trial,  and  that 
be  had  invested  it  in  lands;  he  may  be  asked,  on  cross-exami- 
nation, "where  the  lands  were  located,"  and  **if  any  deeds  were 
executed  to  him  for  said  lands."    26.  663 

FEES.    See  Criminal  Law,  47-60. 

FRAUD. 

1.  Misrepresentations t  as  matter  of  opinion,  or  constituting  fraud. — ^In 

an  action  against  the  maker  of  a  promisdory  note,  given  on  his 
purchase  ofan  interest  in  a  tract  of  land,  which  the  owner  and 
several  purchasers  proposed  to  sell  out  in  lots  at  a  profit,  after 
having  formed  a  corporation  with  the  land  as  capital  stock ;  a 
plea  averring  that  the  owner  of  the  land,  who  was  the  payee  of 
the  note,  solicited  the  defendant  to  purchase  an  interest,  and,  as 
an  inducement,  represented  and  agreed  that  he  would  sell  off 
land  or  stock  at  a  profit  enough  to  pay  the  notes  given  for  the  de- 
ferred payments,  and  that  payment  of  the  notes  should  not  be 
called  for  except  by  an  application  of  the  profits,  is  not  sup- 
ported by  proof  that  the  payee  stated,  during  the  negotiations, 
that  he  would  sell  land  or  stock  enough  to  pay  the  notes  before 
they  became  due ;  this  being  the  mere  expression  of  an  oipnion, 
or  expectation,  and  not  constituting  a  fraud.  Lake-side  Land 
Co.  V.  Dromgoole,  605. 

2.  Assignment  of  executory  contract  of  purchase;  fraudulent  conceal- 

ment or  misrepresentation.— It  the  transferror,  in  the  negotiations 
between  him  and  the  transferree,  fraudulently  misrepresented  or 
concealed  a  material  fact,  which  was  an  inducement  to  the  pur- 
chase, and  on  which  the  transferree  relied,'  this  would  give  the 
latter  a  riebt  to  repudiate  the  contract,  and  recover  back  the 
money  paid  under  it;  but  mere  silence  is  not  fraud,  unless  the 
seller  suppressed  a  material  fact  within  his  knowledge,  which 
honesty  and  good  faith  required  him  to  disclose.  Oriel  v.  Lomax, 
420. 

3.  Same;  case  at    6ar.— The  transferror  being  one  of  three  joint  pur- 

chasers of  a  tract  of  land  under  an  executory  parol  contract  of 
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sale,  which  reqaired  them  to  pay  a  part  of  the  price  in  cash , 
and  to  give  their  joint  notes  for  the  residue ;  if  he  stated  to  the 
transferree  that  he  and  his  co-purchasers  had  contracted  to  bay 
the  land,  were  to  pay  a  part  of  the  price  in  cash,  and  to  give 
their  notes  for  the  Balance,  this  would  import  that  the  notes 
were  to  be  joint,  and  his  failure  to  state  the  fact  would  not  be  a 
fraudulent  concealment;  but,  if  he  stated  that  separate  noles 
were  to  be  given,  this  would  be  a  material  misrepresentation,  and 
would  avoid  the  contract,  if  the  transferree  relied  on  it,  was  jus- 
tified in  relying  on  it,  and  was  theieby  injured,  although  the 
transferror  did  not  know  at  the  time  that  his  statement  was  un- 
true. Ih.  420. 
4.  Frauds  perpetrated  by  j^romoters  of  corporation,  against  subscribers 
of  stock,  and  remedies  therefor;  questions  stated,  but  not  de- 
cided, because  not  presented  on  the  record.  Tutwiler  v.  Tusk. 
Coal,  Iron  cfe  Land  Co,,  391. 

FRAUDS,  STATUTE  OF. 

1.  Contract  for   sale  of  interest   in    lands. — The    owner  of    a    tract 

of  land  proposing  to  sell  undivided  interests  therein  to  sev- 
eral purchasers,  with  a  view  to  the  formation  of  a  private 
corporation,  or  joint-stock  company,  the  land  being  the  capital 
stock,  and  the  sale  of  lots  at  a  profit  being  contemplated ;  a  writ- 
ing signed  by  the  several  purchasers,  in  these  words :  "We  agree 
to  buy  an  interest  in  the  land  described  below,  .  and  to  pay 
$126  per  acre  for  the  number  of  acres  set  opposite  to  our  names ; 
payments  to  be  made,''  partly  in  cash,  and  notes  given  for  tlie 
residue,  payable  at  six,  twelve  and  eighteen  months; — this 
shows  a  sufficient  compliance  with  the  statute  of  frauds  (Code, 
^  1732,  subd.  5),  as  against  a  purchaser  who  signed  his  name, 
with  the  number  of  acres  subscribed  for,  made  the  cash  payment, 
and  gave  his  notes  for  the  deferred  payments;  and  the  statute 
is  not  available  as  a  defense  to  an  action  on  one  of  the  notes, 
which  purports  to  be  given  for  value  received,  but  does  not  state 
the  consideration.    Lake-side  Land  Company  v.  Dromgoole,  606. 

2.  Oral  agreement  for  exchange  of  lands;  delivery  of  possession  as  part 

performance. — ^Under  an  oral  agreement  for  an  exchange  of  lands, 
if  possession  is  mutually  «ven  and  taken,  the  case  is  taken  out 
of  the  statute  of  frauds  (Code,  ^  1732,  subd.  6),  and  either  party 
may  compel  the  execution  of  a  conveyance  bv  the  other.  McF^ure 
V.  Tennille,  672. 

3.  Declaring  on  contract  within  statute, — In  declaring  on  a  contract 

which  IS  within  the  statute  of  frauds,  is  not  necessary  to  aver  a 
compliance  with  the  provisions  of  the  statute,  the  question  of 
compliance  properly  arising  on  the  proof.  Dexter  v.  Ohlander,  262. 

FRAUDULENT  CONVEYANCES. 

1.  Sale  of  stock  of  goods  by  insolvent  debtor;  stipulation  for  employ- 

ment  as  clerk. — On  a  sale  of  his  stock  of  goods  by  an  insolvent 
debtor,  a  stipulation  for  the  continuance  of  the  business  by  the 
purchaser,  and  his  own  employment  as  clerk  at  a  monthly  sal- 
ary, operates  the  reservation  of  a  benefit  to  him,  and  renders  the 
transaction  fraudulent  as  against  creditors.  Stephens  v.  Regen- 
stein  dc  Co.,  661, 

2.  Sale  of   goods    and  store-house,  by  insolvent    debtor  to  creditor; 

validity  as  against  other  creditors. — A  sale  of  his  entire  stock  of 
goods  and  store-house,  by  an  insolvent  debtor  to  two  of  his 
creditors,  at  a  fair  valuation,  is  not,  as  matter  of  law,  rendered 
fraudulent  and  void  against  other  creditors,  by  the  fact  that  one 
of  the  purchasing  creditors  is  a  clerk  in  the  store,  and  his  en- 
tire salary  for  the  year  is  estimated  as  a  part  of  the  considera- 
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tion  paid,  althoueb  he  has  only  served  less  than  six  months;  nor 
by  the  additional  fact  that  the  purchasers'  notes  are  taken  for 
part  of  the  agreed  price,  and  are  placed  in  the  hands  of  an 
attorney,  to  be  applied,  when  collected,  in  payment  of  certain 
other  creditors;  tnese  facts  being,  not  conclusive  evidence  of 
fraud,  but  circumstances  for  the  consideration  of  the  jury  in 
connection  with  all  the  other  evidence.  Dollins  &  Adam$  v.  Foh 
lock  &  Co,,  352. 

3.  Conveyance  by  insolvent  debtor  to  creditor;  validity  at  againtt  other 

creditors. — An  insolvent  debtor  may  make  an  absolute  sale  of 
all  his  property,  saving  lawful  exemptions,  to  one  of  his  creditors, 
in  payment  of  an  existing  bona  fide  aebt,  at  a  fair  and  reasonable 
price  not  materially  less  than  the  value  of  the  property,  not  re- 
serving or  securing  any  benefit  or  trust  to  himself ;  and  the  par- 
chasing  creditor  may  lawfully'  stipulate,  as  a  part  of  the  con- 
sideration, or  agreed  price,  to  pay  the  debts  due  to  certain  other 
creditors.    Chipman,  Calley  &  Co,  v.  Stem  <k  Co.,  207. 

4.  Same;  valuation  of  property,  and  how  determined, — In  determining 

the  value  of  the  property  transferred,  as  bearing  on  the  reason- 
ableness of  the  agreed  price,  the  weight  to  be  given  to  the  opin- 
ion of  witnesses  depends  on  their  experience,  and  their  knowl- 
edge of  its  condition ;  the  controlling  test  generally  is,  not  the 
depreciation  in  value,  the  business  being  continued,  but  what  the 
property  would  bring  in  the  market ;  and  the  undervaluation  of 
some  of  the  articles,  as  shown  by  subsequent  sales,  is  immate- 
rial, when  it  is  counterbalanced  by  the  overvaluation  of  other 
articles,  making  the  aggregate  price  for  all  fair  and  reasonable. 
lb.  207. 

5.  Same;  case. at  bar, — On  consideration  of  the  evidence  in  this  case, 

which  is  stated  in  the  opinion,  the  coart  holds,  reversing  the  de- 
cree of  the  chancellor,  that  the  price  agreed  to  be  paid  for  the 
goods,  seventy-five  per  cent,  of  the  invoice  price,  was  fair  and 
reasonable  under  the  circumstances ;  that  the  writings,  construed 
together,  truly  stated  the  real  transaction  between  the  parties, 
and  that  there  was  no  fraudulent  concealment  of  any  fact,  nor 
any  secret  trust  or  benefit  reserved  to  the  debtor.    26.  207. 

6.  Consideration  of  deed;  burden  of  proof,  as  between  grantee  and  existing 

creditor  of  grantor, — As  between  the  grantee  in  a  conveyance  ex- 
ecuted by  an  insolvent  debtor,  in  payment  and  satisfaction  of  an 
antecedent  debt,  and  an  existing  creditor  who,  having  reduced  his 
demand  to  judgment,  attacks  the  convey^ance  for  fraud,  the  onus 
is  on  the  grantee  to  show  that  the  consideration  of  his  deed  was 
both  valuable  and  adequate;  and  a  failure  to  eslablish  either  fact 
is  fatal  to  his  defense.    Savings  Bank  v,  McDonnell,  434. 

7.  Same;  what  is  valuable  consideration. — The  grantee  being  bound 

as  surety  or  indorse r  for  the  grantor,  on  a  note  due  to  a  third 
person,  an  agreement  between  tnem  that  he  shall  assume  the  debt 
as  principal,  constitutes  a  valuable  consideration  for  a  convey- 
ance of  property,  although  the  assent  of  the  creditor  is  not  shown, 
and  the  note  is  renewedat  maturity  without  a  change  of  parties. 
lb.  434. 

8.  Same;  variance  between  recitals  and  proof. — When  a  deed  recites 

as  its  consideration  the  payment  of  a  debt  due  by  the  grantor 
to  the  grantee,  the  true  consideration  may  be  shown  to  be  an 
agreement  between  them  that  the  grantee  should  assume  as  prin- 
cipal a  debt  due  to  a  third  person,  on  which  he  was  bound  as 
surety  for  the  grantor.    lb.  434. 

9.  Sufficiency  of  consideration, — When  a  conveyance  executed  in  pay- 

ment of  an  antecedent  debt  is  attacked  for  fraud  by  existing  crea- 
46 
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itors,  the  onus  of  proving  the  sufficiency  of  the  consideration 
being  on  the  grantee,  the  law ''will  not  weigh  considerations  in 
diamond  scales/'  nor  balance  the  property  against  the  price  so 
closely  as  to  leave  no  room  for  ordinary  differences  of  opinion ;  ^et, 
where  the  evidence  shows  that  the  price  was  only  about  two-thirds 
of  the  value  of  the  property— as  $1,300  to  $2,000,  or  $1,600  to 
$2,500 — the  question  should  be  submitted  to  the  jury  whether  the 
disparity  does  not  amount  to  gross  inadequacy.  lb,  434. 
10.  Emancipation  of  minor  sons  by  father;  liability  of  proceeds  of  tfieir 
labor  to  claims  of  creditors. -r-The  attempted  emancipation  of  his 
minor  sons  by  a  debtor  can  not  prevail,  it  seems,  against  the 
claims  of  his  creditors,  seeking  to  subject  the  proceeds  of  their 
labor,  when  it  appears  that  he  continued  to  gupf)ortthem  as  mem- 
berp  of  his  housebold,  giving  them  the  use  of  his  stock,  and  what 
they  could  raise  on  a  part  of  his  land,  in  consideration  of  their 
services  in  cultivating  the  other  part  for  him.  Moody  v.  Walker, 
619. 

HUSBAND  AND  WIFE. 
1.  Adverse  possession,  as  between  husband  and  wife. — As  against  the 
husband,  the  wife  can  not  acquire  title  to  personal  properly 
during  coverture  which  is  in  their  joint  possession,  since  their 
possession  is  a  unit,  and  is  referred  to  the  legal  title.  Harper  v, 
Eudd,  371. 
2.  Same. — There  can  be  no  adverse  possession  between  husband  and 
wife,  while  residing;  together  on  the  land ;  and  the  claim  of  the 
wife,  under  a  parol  gift  from  the  husband,  can  not  prevail  against 
a  subsequent  mortgagee  of  the  husband,  when  it  appears  that 
they  continued  to  reside  together  on  the  land  until  his  death. 
Gaffordv  Strauss,  2HS. 

3.  Verbal  exchange  of  wife's  property. — A  horse  belonging  to  the  wife 

being  exchanged  for  another  by  the  husband,  with  her  assent, 
but  by  verbal  contract  only,  she  acquires  no  title  to  the  animal 
received  in  the  exchange ;  nor  does  she  acquire  any  title  by  re- 
peated exchanges  of  one  animal  for  another,  by  verbal  contract. 
Harper  v.  Rudd,  371 . 

4.  Slock  of  married  woman,  in  name  of  husband  as  trustee;  transfer  with 

or  without  notice, — When  stock  in  a  private  corporation  stands  on 
its  books  in  the  name  of  the  husband  as  trustee  for  the  wife,  and 
is  transferred  by  him  as  trustee,  the  transferree  is  chargeable  with 
notice  of  the  wife's  equitable  rights ;  but,  if  he  surrenders  the  cer- 
tificate, procures  the  issue  of  a  new  one  in  his  own  name,  and 
delivers  it  to  the  husband,  with  power  of  attorney  indorsed,  and 
the  husband  then  transfers  it  to  a  creditor,  with  irrevocable 
power  of  attorney  indorsed,  the  creditor  is  entitled  to  protection 
against  the  equitable  rights  of  the  wife,  of  which  he  had  no  notice, 
and  may  compel  a  transfer  to  himself  on  the  books  of  the  cor- 
poration.    Winter  v.  Gas  Light  Co,,  544. 

5.  Joint  action  against  husband  and  wife:  judgment  for  wife  on  demur' 

rer,  and  against  husband  on  verdict. — In  a  joint  action  against 
husband  and  wife,  seeking  to  subject  the  wife's  statutory  prop- 
erty to  the  payment  of  a  debt  for  necessary  family  supplies  sold 
and  delivered,  judgment  on  demurrer  being  rendered  for  the  wife, 
the  plaintiff  does  not  waive  or  forfeit  his  right  to  revise  this  judg- 
ment on  appeal  by  taking  judgment  against  the  husband,  Ernst 
Bros.  V.  Holli8,6SS. 

6.  Actions  against  separate    estate  of  married    women;    statute  not 

retroactive,— The  statute  now  of  force,  defining  the  rights  and 
liabilities  of  husband  and  wife  (Code,  ^  2341-56),  while  estab- 
lishing an  entirely  new  system,  does  not  retroact  upoa  suita 
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pending  at  the  date  of  its  approval,  February  2Sth|  1887,  to 
enforce  statutory  liabilities  created  before  that  time,  nor  upnon 
causes  of  action  then  existing,  on  which  no  action  had  been  in- 
stituted; the  former  remedies  in  such  cases  being  expressly 
preserved  by  the  general  statute  (Code,  ^  10),  as  well  as  oy  the 
constitutional  provision  against  laws  destroying  or  impairing  the 
remedy  for  the  enforcement  of  contracts,  lb.  638. 
7.  Waiver  of  vendor* s  lien;  equitable  estoppel  against  married  woman, 
A  married  woman,  joining  with  her  husband  in  a  sale  and  con- 
veyance of  land  belonging  to  her  statutory  estate  prior  to  the 
laws  now  of  force,  ana  taking  a  second  mortgage  to  secure  the 
deferred  payment  of  the  purchase-money,  is  estopped  from  assert- 
ing a  vendor's  lien  on  tne  land,  as  against  the  nrst  mortgagee, 
who,  with  her  knowledge,,  acquiescence  and  active  interference, 
advanced  the  money  with  which  the  cash  payment  was  made, 
taking  his  mortgage  as  security.     Wilder  v.  Wilder^  414. 

IMPEACHMENT. 

1.  Report  of  grand  iury,  as  basis  of  information,— When  an  iuforma- 

tion  is  filed  in  this  court  by  the  Attornev-General,  for  the  impeach- 
ment of  a  probate  judge,  founded  on  the  report  of  a  grand  jury  to 
the  ClrcuitCourt  (Code,  ^i  4839-40),  if  the  information  refers  to  the 
report  as  the  authority  for  its  filing,  and  states  that  a  certified  copy 
thereof  was  transmitted  to  the  relator,  it  is  not  necessary  to  set 
out  specifically  the  contents  of  the  report.    Stale  v.  Savage,  1. 

2.  Same. —It  the  report  of  the  grand  jury  states  that  the  defendant, 

a  probate  judge,  * 'ought  to  be  impeached  and  removed  from 
such  office,  for  and  on  account  of  his  habitual  drunkenness  while 
in  such  ofiice,  prior  and  down  to  the  making  of  this  report,"  this 
is  a  substantial  compliance  with  the  statutory  requirement,  that 
they  shall  make  report  ''setting  forth  the  facts."    lb.  1, 

3.  Same. — That  the  report  of  the  grand  jury  was  not  based  upon  the 

testimony  of  witnesses  examined  before  that  body,  nor  upon  legal 
documentary  evidence,  and  that  twelve  of  the  grand  jurors  did  not 
concur  in  it,  if  available  in  defense,  of  the  impeachment  proceed- 
ing, can  not  be  raised  in  this  court  for  the  first  time  by  motion  to 
ouash  the  information.    lb.  1. 

4.  *' Habitual  drunkenness,"  as  ground  of  impeachment  and  removal 

from  ojffice.— The  charge  of  "habitual  drunkenness,"  as  aground 
for  the  impeachment  and  removal  of  a  probate  judge,  under  con- 
stitutional and  statutory  provisions  (Const.  Ala.,  Art.  vu,  i  1; 
Code,  i  4818),  is  established  ^y  evidence  showing  that,  for  a 
period  of  more  than  three  years,  he  has  drunk  to  excess  six  or 
eight  times  a  year,  at  intervals  of  one  or  two  months,  his  "sprees," 
or  fits  of  intoxication,  each  lasting  one  or  two  days,  and  one  con- 
tinuing for  more  than  two  weeks.  (McClbllan,  J.,  dissenting, 
on  the  ground  that  the  evidence  showed  only  "occasional  drunken- 
ness.")   lb.  1. 

INDICTMENT.    See  Criminal  Law,  72-83. 

INSANITY.    See  Criminal  Law,  103-04. 

INSOLVENT  ESTATES. 
1.  Issue  as  to  insolvency  of  estate;  conclusiveness  and  effect  of  decision. 
The  insolvency  of  an  intestate's  estate,  on  the  report  of  the  ad- 
ministrator, being  contested  by  the  heirs,  the  juagment  conclu- 
sively establishes  the  status  of  the  estate,  and  the  nabilitv  of  the 
lands  to  the  payment  of  debts ;  but,  as  to  the  validitv  of  claims 
presented  and  contested,  the  judgment  is  not  conclusive,  and 
only  prima  facie  proof  is  required.    Jhlan  v,  JPolan,  266, 
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2.  Partnership  and  individual  creditors, — On  the  setUement  of  the 

insolvent  estate  of  a  deceased  partner,  partnership  creditors  are 
not  entitled  to  share  with  the  individnal  creditors,  when  there 
is  a  joint  fund  to  which  they  may  resort,  and  especially  when 
they  have  already  received  a  dividend  out  of  that  fond,  although 
it  may  not  he  sufficient  to  pay  them  in  full.  Claflin  <JEr  Co.  v. 
Behr'8  AdmW,  603. 

3.  Same. — A  promissory  note,  or  bill  of  exchange,  drawn  or  indorsed 

by  the  individual  partners  in  favor  of  the  i)artnership,  and  used 
in  raising  money  for  partnership  purposes,  is  the  individual  debt 
of  each  partner,  as  well  as  of  the  partnership ;  and  the  holder 
is  entitled  to  share  in  the  assets  of  the  deceased  partner's  insol- 
vent estate,  although  he  has  received  a  divi  dend  from  the  partner 
ship  fund.    lb,  503. 

INTEREST.    See  Mortgagb,  7. 

JUDGMENTS  AND  DECREES. 

1.  Lien  of  registered  judgment, — Under  statutory  provisions,  the  due 

registration  of  a  judgment  or  decree  for  money  gives  it  "a  lien 
upon  all  the  property  of  the  defendant  in  the  county,  which  is 
subject  to  levy  and  sale  under  execution"  (Code,  pp.  635-6, 
note) ;  and  this  lien  must  prevail  as  against  a  junior  judgment, 
notwithstanding  a  stay  of  execution  by  order  of  the  plaintiff, 
when  an  execution  on  each  judgment  is  in  the  hands  of  the  sheriff 
at  the  time  of  a  sale,  although  the  junior  execution  was  issued 
and  levied  during  the  suspension  of  the  senior.  Decatur  Chemi- 
cal Works  V,  Moses,  538. 

2.  Judgment  in  ejectment;  growing    crops.— At    common  law,  crops 

growing  on  the  land  at  the  time  of  a  recovery  in  ejectment,  were 
regarded  as  part  and  parcel  of  the  realtv,  and  passed  to  the  plain- 
tiff;  but,  by  statutory  provision  (Code.  {^  2712-13),  a  writ  of  pos- 
session may  be  stayed  until  the  crop  is  gathered,  on  giving  bond 
with  sureties  to  secure  the  payment  of  the  rent.  Carlisle  v,  Kille- 
brew,  329. 

3.  Description  of  land   in  judgment, — A  judgment  in  ejectment  for 

''Fraction  12,  a  part  of  the  8.  E.  ^  and  N.  E.  Ji,  sec.  16,  T.  4, 
R.  4,  containing  34.75  acres,*'  is  not  void  for  uncertainty  in  the 
description.    76.  329. 

4.  Judgment  in  criminal  case^  as  evidence  in  subsequent  civil  suit. — In 

a  civil  action  to  recover  crops,  which  were  cut  and  removed  from 
the  land  by  the  defendant  after  he  recovered  it  in  ejectment,  the 
record  of  a  criminal  prosecution  instituted  by  defendant  against 
plaintiff  for  removing  other  crops  from  the  land,  in  which  plaintiff 
was  acquitted,  is  not  admissible  as  evidence  for  him,  as  bearing 
on  the  question  of  right  or  title  to  the  land  or  crops,    lb,  329. 

5.  Former  judgment  as  evidence, — A  judgment  for  damages  in  an  ac- 

tion for  malicious  prosecution,  for  the  removal  of  crops  from 
land  in  dispute  between  the  parties,  is  not  admissiole  as  evi- 
dence for  the  plaintiff  therein,  in  a  subsequent  action  against 
defendant  for  other  crops  grown  on  the  land,  the  record  of  the 
criminal  prosecution  also  being  excluded.    lb.  329. 

6.  Issue  as  to  insolvency  of  estate;  conclusiveness  and  effect  of  decision. 

The  insolvency  of  an  intestate's  estate,  on  the  report  of  the  ad- 
ministrator, being  contested  by  the  heirs,  the  judgment  conclu- 
sively establishes  the  status  of  the  estate,  and  the  liability  of  the 
lands  to  the  payment  of  debts ;  but,  as  to  the  validity  of  claims 
presented  and  contested,  the  judgment  is  not  conclusive,  and 
only  prima  facie  proof  is  required.    Dolan  v,  Dolan,  256. 

7.  BestitMtion  of  money  paid  under  decree  afterwards  reversed. — ^Money 

paid  under  and  in  obedience  to  a  decree  of  the  Chancery  Coort, 
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before  the  issue  of  execution,  is  not  paid  voluntarily,  but  under 
legal  compulsion ;  and  the  decree  being  reversed  by  this  court 
on  appeal,  the  party  paying  is  entitled  to  have  restitution,  with- 
out waiting  for  the  final  determination  of  the  cause.  Ex  parte 
W€dterBro8., 237. 

8.  Former  conviction  of  misdemeanor j  as  hat  to  prosecution  for  felony. 

A  conviction  of  petit  larceny,  in  the  Recorder's  court  of  the 
city  of  Montgomery,  being  declared  by  ihe  charter  **a  bar  to  a 
prosecution  for  such  offense  before  a  State  court"  (8ess.  Acts 
1888-89,  pp.  526-7),  the  bar  is  complete  though  the  offense  be 
charged  in  the  indictment  as  a  felony  (Code,  ^  3789),  unless  the 
former  conviction  was  procured  by  the  defendant  himself,  or  by 
collusion  in  his  interest.    Powell  v.  State,  172. 

9.  Incompetency    of    presiding  judge;   preliminary  orders  in   cause. 

When  the  presiding  judge  of  the  court  is  disqualified  to  sit  on  the 
trial  of  a  criminal  case  (Code,  §  647),  he  is  equallv  disqualified 
to  make  any  preliminary  orders  in  the  case  which  involve  the 
exercise  of  judicial  functions ;  as,  setting  a  day  for  the  trial,  or 
detern;ining  the  number  of  special  jurors  to  be  drawn  and  sum- 
moned ;  and  also  to  draw  the  special  jurors,  in  the  exercise  of  the 
power  confided  to  him  for  wise  and  obvious  reasons,  though  not 
a  judicial  act.    Salm  v.  State,  56. 

JURISDICTION. 

1 .  County  Court  of  Barbour;  jurisdiction    of  misdemeanors, — Under 

the  general  statutes  creating  and  regulating  the  County  Courts 
(Code,  ^  4201-32),  without  regard  to  the  unconstitutional  act 
regulating  the  trial  of  misdemeanors  in  the  County  Court  of  Bar- 
bour, approved  February  20,  1889,  that  court  has  jurisdiction  of 
a  prosecution  for  a  misdemeanor  commenced  by  complaint  under 
oath,  without  indictment,  and  may  render  a  juagment  and 
sentence  of  conviction,  on  the  plea  of  guilty  being  interposed ;  and 
when  a  person  is  held  in  custody  under  such  a  judgment,  he  will 
not  be  discharged  on  habeas  corptis,  although  it  appears  that  he 
is  also  held  under  a  void  judgment  rendered  under  said  uncon- 
stitutional statute,  and  although  the  clerk  certifies  that  both 
judgments  were  rendered  under  its  provisions.  Ex  parte  Oibson, 
174. 

2.  Indictments  in  City  Court  of  Anniston. — An  indictment  which,  as 

the  record  shows,  was  preferred  by  a  grand  jury  drawn,  sum- 
moned and  organized,  '^according  to  law,"  by  the  City  Court  of 
Anniston,  is  not  demurrable  because  the  name  of  Calhoun  county 
is  stated  in  the  caption,  and  it  purports  to  be  found  by  the  grand 
jury  "of  said  county ;"  nor  because  it  does  not  allege  or  show  on 
its  face  that  the  offense  was  committed  within  the  territorial  area 
of  which  that  court  has  jurisdiction.    Toole  v.  State,  131. 

JU  RORS  AND  JURY.    See  Criminal  Law,  84-93. 

LANDLORD  AND  TENANT. 

1.  Landlord's  duty  to  repair. — The  lessee  of  a  store-house  takes  the 

{)remises  in  the  condition  in  which  they  are  at  the  time,  and  the 
andlord  is  under  no  obligation  to  make  repairs,  in  the  absence  of 
an  express  agreement.    Burks  v.  Bragg,  204. 

2.  Constructive  notice  of  landlord's  lien, — A   conversation  held    in 

November,  1887,  between  plaintifi^s  tenant  and  the  defendant, 
who  was  soliciting  his  trade  for  the  next  year,  in  which  the  ten- 
ant told  him  that  'he  was  paying  rent  and  advances  to  plaintiff, 
for  land  which  he  had  purchased  conditionally,  and  that  his  cus- 
tom would  be  worth  but  little  unless  he  could  get  the  land  paid 
for'' ;  to  which  the  defendant  replied,  ''that  he  had  money ,  aud 
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woald  let  him  have  it  to  pay  for  the  land,  to  come  and  trade 
with  him,'' — is  snfficient  to  charge  the  defendant.taking  a  mort- 
gage on  the  tenant's  crops  in  January,  1888,  with  constructive 
notice  of  the  plaintiff's  hen  as  landlord  on  the  crops  grown  dur- 
ing the  year  1888 ;  and  if  he  receives  and  sells  the  crops,  he  is  lia- 
ble for  damages  in  a  special  action  on  the  case.  Man<i$tet  v. 
Dent,  665. 

LABGENY.    See  GBiiaMAL  Law,  94-98. 
LICENSE.    See  Chimin al  Law,  122. 
LIEN. 

1.  Of  registered  judgment,  see  Judoiusnts  and  Dbcbbes,  1. 

2.  Of  mechanics  and  material-men,  see  Mechanic's  Liibn. 

3.  Of  registered  mortgage  on  removed  property,  see  Mobtqagbs,  1. 

4.  Of  vendor,  see  Vbndob  and  Porchasbb. 
LIMITATIONS,  STATUTE  OF. 

1.  To   amended    complaint, — Where   the  original   complaint  claims 

damages  for  personal  injuries  alleged  to  have  been  caused  by 
defendant's  negligent  failure  to  keep  its  street  railway  track  in 
proper  condition,  wherebjr  plaintiff  was  thrown  from  a  vehicle  in 
which  he  was  crossing  it;  an  amended  count,  setting  out  a 
municipal  ordinance  which  specified  the  duties  required  of  street 
railway  companies  in  keeping  their  tracks  in  safe  and  proper 
condition,  does  not  introduce  a  new  cause  of  action,  nor  is  the 
statute  of  limitations  available  as  a  defense  against  it.  Elyton 
Land  Co.v,  Mingea,  521. 

2.  Same, — ^The  gravamen  of    the  original    complaint,    in  an  action 

against  a  railroad  company  as  a  common  carrier,  being  the 
injury  to  plaintiff's  cattle  by  the  alleged  negligence  of  the 
defendant's  servants  in  their  transportation  over  its  road, 
or  in  the  failure  to  deliver  them  safely  to  the  connecting 
road,  as  stipulated  in  the  bill  of  lading;  amendments  may 
be  allowed,  correcting  a  misdescription  of  the  contract,  as  to 
agreed  point  of  destination  of  the  cattle,  or  otherwise  curing  an 
imperfect  statement  of  the  same  subject-matter,  or  stating  tacts 
which  more  clearly  show  the  negligence  complained  of,  or  other- 
wise altering  the  grounds  of  recovery,  or  varying  the  allegations 
as  to  the  mode  in  which  the  defendant  has  violated  its  duties 
growing  out  of  the  contract ;  and  the  statute  of  limitations  can 
not  be  pleaded  to  such  amendments.  A,  G,  S,  Railroad  Co,  v. 
Thomas  <&  Sons^  294. 

3.  Limitation  of  forecheure  of  mortgage,  or  enforcement  by  equitable 

assignee, — The  foreclosure  or  enforcement  of  a  mortgage  is  not 
barred  by  lapse  of  time  less  than  twenty  years,  in  the  absence 
of  an  actual  adverse  possession  by  the  mortgagor,  or  those  claim- 
ing under  him,  brought  home  to  the  knowledge  of  the  mortgagee ; 
and  the  same  limitation  applies  to  an  equitable  assignee,  who, 
having  paid  the  debt,  seeks  to  be  subrogated  to  the  rights  of  the 
mortgagee,  as  against  the  heirs  of  the  mortgagor.  Ohmer  v. 
Boyer,  273. 

4.  Fraud  as  exception. — When  a  bill  seeks  equitable  relief  against  a  de- 

cree in  chancery  on  the  ground  of  fraud,  after  the  statutory  bar  has 
been  perfectejd  in  favor  of  the  parties  holding  under  it,  it  must 
allege  with  pVecision  the  facts  which  constitute  the  alleged  fraud, 
and  the  discovery  of  those  facts  within  twelve  months  before  the 
filing  of  the  bill  (Code,  §  2630) ;  and  it  is  not  sufficient  to  allege 
the  discovery  of  a  fact  tending,  in  connection  with  other  facts 
already  known,  to  show  fraud.    Duncan  v,  WiUiams,  341. 
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MANDAMUS. 

1.  To    corporaHon,    or     officer. — A    mandamuB    will    be    awarded 

against  the  cashier,  or  other  officer  having  the  custody  of  the 
books  of  a  private  corporation,  on  his  improper  refusal  to  allow  a 
stockholder  to  inspect  and  examine  them;  but  not  atsainst  the 
corporation,  unless  to  compel  the  discharge  of  some  corporate 
duty.     Winter  v.  Baldwin,  483. 

2.  To  chancellor. — If  the  chancellor  wrongfully  refuses  to  make  an 
order  requiring  the  restitution  of  money  paid  under  a  decree 
which  has  been  reversed  on  appeal,  this  court  will  award  a  man- 
damtu  to  compel  him  to  make  the  order.  Ex  parte  Walter  Bros,, 
237. 

MECHANIC'S  LIEN. 

1.  Stalutory  lien  for  materiaU;    arises  when, — A  statutory  lien    for 

materials  furnished  for  any  building  or  improvement  on  land,  un- 
der contract  with  the  owner  or  proprietor  (Code,  ii  3018-19),  at- 
taches only  when  they  are  furnished  for  the  purpose  to  which 
thev  are  devoted,  and  not  when  they  are  supplied  on  the  general 
creait  of  the  purchaser,  without  reference  to  their  use  in  any  par- 
ticular building  or  improvement;  but  it  is  not  necessary  that 
there  should  be  a  stipulation  for  a  lien,  nor  that  the  contract  should 
be  made  with  a  view  to  charging  the  the  property,  the  law  im- 
plying the  lien  when  it  is  not  negatived  by  anything  in  the  con- 
tract.   Eufaula  Water  Co.  v,  Addyston  Pipe  &  Steel  Co.,  552. 

2.  Same;  water-pipes  as  improvement, — Water-pipes  furnished  and  laid 

on  land  may  constitute  an  improvement  within  the  terms  of  the 
statute,  the  value  of  which  may  be  charged  on  the  land  as  a  lien ; 
but,  where  the  pipes  or  materials  are  furnished  to  a  company 
operating  a  system  of  water- works,  and  extend  for  a  half-mile  or 
more  through  the  lands  of  third  persons,  not  connecting  with  the 
pumping  station  or  stand-pipe  at  either  end,  the  buildings  and 
stationery  machi  nery,  with  the  acre  of  land  on  which  they  are 
erected,  can  not  be  charged  with  a  lien  for  the  entire  value. 
lb,  552. 

3.  Same;  works  of  quasi-public  corporation. — Authorities  cited  on  the 

question,  whether  the  property  of  a  corporation  having  public 
functions  to  perform,  as  a  company  furnishing  water  to  a  city 
through  its  works,  can  be  charged  with  a  statutory  lien  for  mate- 
rials furnished,  but  no  opinion  expressed.    76.  552. 

MORTGAGES. 

1.  Registration  of  mortgage  on   property,  removed  from  another  State. 

When  personal  property  is  brought  into  this  State  subject  to  a 
mortgage,  which  has  been  duly  executed  and  recorded  in  another 
State,  and  such  mortgage  is  duly  recorded  here  within  four  months 
afier  the  removal  of  the  property  (Code,  §§  1807, 1814),  its  lien 
is  superior  to  that  of  an  attachment  levied  on  the  property  prior 
to  such  registration.    Johnson  v.  Huahes,  588. 

2.  Mortgage  of  crops  to  be  raised  on  rented  lands, — When  a  tenant  has 

made  a  contract  for  the  rent  of  land,  part  of  a  larser  tract,  he 
may  make  a  valid  mortgage  on  the  crop  to  be  raised  by  him  on 
it,  although  no  particular  part  of  the  tract  is  specified  in  the  con- 
tract, and  he  has  not  selected  any  particular  portion  of  it.  Keith 
<JEr  Son  v.  Ham,  590. 

3.  Indefinite  description  of  mortgaged  property, — Held,    re-affirming 

the  former  decision  in  this  case  (87  Ala.  362),  that  a  mortgage 
conveying  "twenty  head  of  mules  and  horses  now  in  use  on  my 
said  plantation, "  without  other  descriptive  or  identifying  words, 
is  void  for  uncertainty  and  indeflniteness.  when  it  is  shown  that 
the  mortgagor  in  fact  had  about  thirty-six  on  the  plantation  at 
that  time.    Lehman,  Durr  dt  Co.  v.  Comer,  579, 
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4.  Stipulatian  in  mortgoLge  for  payment  of  attorney^ 8  feei  on  forecloiure, 

A  stipulation  in  a  mortg;age  providing  for  the  pa3rment,  out  of  the 
proceeds  realized  by  a  sale  ander  the  power,  "of  the  expenses 
incident  to  the  foreclosure  of  this  mortgage,  inclnding  a  reason- 
able attorney's  fee  for  the  foreclosure  of  this  mortgage  and  the 
collection  of  the  debts  hereby  secured,''  applies  only  to  the  ser- 
vices of  an  attorney  in  ana  about  a  sale  under  the  power,  and 
not  to  a  foreclosure  suit  in  equity ;  but  a  further  stipulation  for  the 
payment  by  the  mortgagor  of  '*the  attorney's  fees  and  other  ex- 
penses which  may  be  incurred  by  the  said  [mortzaeees]  in  the  col- 
lection of  said  several  sums,  by  a  foreclosure  of  the  mortgage  or 
otherwise,  for  the  payment  of  which  this  conveyance  is  a  lien," 
includes  solicitor's  fees  for  a  foreclosure  by  suit  in  equity.  lb,  579. 

5.  Purchase  by  mortgagee  at  sale  under  power;  who  may  disaffirm  and 

redeem. — It  a  mortgagee  becomes  the  purchaser  at  his  own  sale 
under  a  power  in  the  mortgage,  without  the  consent  of  the 
mortgagor,  the  latter  may  disaffirm  the  sale  within  a  seasonable 
time,  and  claim  a  redemption  and  account;  but,  not  having  ex- 
ercised this  right  himself,  he  can  not  assign  or  convey  it  to  another 
person,  so  as  to  authorize  the  assignee  to  disaffirm  and  redeem. 
McCallv.  Mash,  4S7. 

6.  Subrogation,  or  equitable  assignment  of  mortpage,  on  pafrment  by 

assianee  of  equity  of  redemption. — Lands  being  conveyed  by  the 
husband,  on  a  nominal  consideration,  besides  love  and  affection, 
in  trust  for  the  wife  for  life,  with  remainder  in  one-half  to  the 
heirs  or  devisees  of  each  of  them  respectively,  and  the  lands  be- 
ing at  the  time  subject  to  an  outstanding  mortgage  executed  by 
the  husband;  the  wife  has  a  right  to  pay  off  and  discharge  the 
mortgage,  for  her  own  benefit  and  protection,  either  before  or 
after  ner  husband's  death ;  and  such  payment  being  made  by  her 
after  his  death,  by  allowing  the  mortgagee  to  retain  and  appro- 
priate the  rents,  she  is  entitled,  as  against  the  heirs  of  the  hus- 
band, or  any  one  claiming  under  him,  to  be  subrogated  to  the 
rights  of  the  mortgagee,  or  to  stand  as  an  equitable  assignee  of 
the  mortgage.     Ohm^r  v.  Boyer,  273. 

7.  Same;  interest  on  mortgage  debt,  as  between  tenant  for  life  and  re- 

mainder-man,— ^The  wife  (or  widow)  being  tenant  for  life  of  the 
property,  under  such  deed,  was  bound,  as  against  the  remain- 
der-man, to  keep  down  the  accruing  interest  on  the  mortgage 
debt,  and  no  interest  could  be  allowed  during  her  life ;  but,  after 
her  death,  on  bill  for  sale  or  partition  between  her  devisees 
and  the  husband's  heirs,  interest  on  the  principal  paid  is  to  be 
apportioned  according  to  their  respective  interests  as  remainder- 
men,   lb,  273. 

8.  Limitation  of  foreclosure  of  mortgage,  or  enforcement  by  equitable 

assignee, —Th^  foreclosure  or  enforcement  of  a  mortgage  is  not 
barred  by  lapse  of  time  less  than  twenty  years,  in  the  absence 
of  an  actual  adverse  possession  by  the  mortgagor,  or  those  claim- 
ing under  him,  brought  home  to  the  knowledge  of  the  mortgagee ; 
and  the  same  limitation  applies  to  an  equitable  assignee,  who, 
having  paid  the  debt,  seeks  to  be  subrogated  to  the  rights  of  the 
mortgagee,  as  against  the  heirs  of  the  mortgs^r.    lb,  273. 

9.  Bill  for  cancellation  of  mortgage,  or  redemption  on  payment  of  any 

balance  found  due, — A  mortgagor  may  file  a  bill  alleging  full  pay- 
ment and  satisfaction  of  the  secured  debt,  and  asking  a  cancella- 
tion of  the  mortgage,  and  also  for  an  account  and  redemption, 
offering  to  pay  any  balance  that  may  be  found  due.  Whitley  & 
Trimble  V,  Dunham  Lumber  Co.,  493. 
10.  Extent  of  relief  in  equity;  injur^tion  of  action  at  law  hv  m4}rigaqee, 
under  bill  for  canceUaiion  of  mortgage,  or  account  and  redemption* 
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When  the  jurisdiction  of  a  coart  of  equity  has  attached,  under  a 
bill  filed  by  the  mortgagor,  alleging  payment  of  the  mortgage 
debt,  and  praying  a  cancellation  of  the  mortgage,  or  a  redemp- 
tion on  payment  of  any  balance  found  due  on  statement  of  the 
account ;  and  the  mortgagee  afterwards  brings  an  action  at  law 
on  the  notes  secured  by  the  mortgage,  which  fact  is  brought  to 
the  attention  of  the  court  by  an  amended  and  supplemental  bill, 
the  court  will  effectuate  its  jurisdiction  by  enjoining  such  action 
at  law.    lb.  493. 

11.  Action  by  mortgagee,  against  purchaser  of  mortgage  crops, — A  mort- 

gagee of  crops  may  maintaia  a  special  action  on  the  case  against 
a  purchaser  with  notice,  who  has  received  and  sold,  or  otherwise 
converted  any  part  of  it ;  but  he  can  not  maintain  an  action  for 
money  had  and  received,  unless  he  shows  that  the  purchaser  had 
sold  it,  or  had  it  so  long  that  a  presumption  of  its  sale  arises. 
Moody  V,  Walker,  W), 

12.  Itegistration  of  mortgage  of  personalty, — The  statute  which  makes 

'^conveyances  of  property,''  duly  acknowledged  or  proved,  and 
recorded  within  twelve  months  from  date,  admissible  as  evidence 
without  further  proof  of  execution  (Code,  ^  1798),  applies  to  a 
mortgage  of  personalty.    Patterson  &  Co.  v.  Jones,  388. 

13.  Ownership  of  property  killed  or  injured,  as  between  mortgagor  and 

mortgagee. — As  against  all  the  world,  except  the  mortgagee 
and  his  privies,  the  mortgagor  is  regarded  as  the  owner  of  the 
mortgaged  property ;  and  although  the  law-day  has  passed,  and 
default  has  been  made  in  the  payment  of  the  secured  debt,  the 
ownership  of  the  property  (a  cow)  is  properlv  laid  in  him,  in 
an  indictment  for  killing  or  injuring  it.     Walker  v.  State,  74. 

14.  Parol  gift  of  note  and  mortgage,  or  transfer  by  delivery. — A  verbal 

gift  of  a  mortgage  and  the  note  secured  by  it,  by  delivery  merely, 
does  not  pass  any  legal  estate  or  interest  in  the  lands,  but  con- 
veys an  equitable  right  to  have  the  mortgage  foreclosed,  either 
by  bill  in  equity,  or  by  sale  under  the  power,  for  the  benefit  of 
the  grantee.     O'Connor  v.  McHugh,  531. 

16.  Same;  remedies  of  grantee. — If,  after  such  verbal  gift  and  transfer, 
the  mortgagee's  executor  sells  the  land  under  a  power  in  the 
mortgage,  in  disregard  of  the  rights  of  the  grantee,  the  latter 
may  set  aside  the  sale  in  eouity,  or,  affirming  the  sale,  may 
claim  and  recover  the  proceeos  by  action  at  law ;  but  he  can 
not  enjoin  an  action  at  law  by  the  purchaser  to  recover  the  pos- 
session from  the  mortgagor,    lb.  531. 

16.  Payrnent  of  mortgage  debt,  or  suggestion  of  mortgage. — Under  statu- 
tory provisions,  the  mortgagor  of  lands,  when  sued  at  law  by  the 
mortgagee,  may  plead  and  prove  payment  of  the  mortgage  debt, 
or  have  the  balance  due  ascertained  under  a  suggestion  of  partial 
payment,  and  retain  the  land  on  payment  of  that  balance  within 
thirty  days  (Code,  §  2707) ;  but  he  can  not,  under  such  statutory 
suggestion,  attack  the  consideration  of  the  mortgage  as  recited, 
on  the  ground  of  usury  in  the  debt,  nor  can  he  show  a  set-off 
against  it.    McKinnon  v.  Lessley,  625. 

NEGLIGENCE. 

I.  Personal  injuries  to  traveller  or  watchman  at  railroad  crossing;  con' 
tribviory  negligence.— A  person  standing  or  walking  on  a  railroad 
track  at  a  public  crossing,  who  fails  to  use  his  senses  of  sight 
and  hearing  to  ascertain  the  approach  of  a  moving  train  from  any 
direction,  is  guilty  of  contributory  negligence  as  matter  of  law, 
which  bars  an  action  for  damages,  unless  the  negligence  of  the 
persons  in  charge  of  the  train  was  so  reckless  and  wanton  as  to 
be  the  legal  equivalent  of  willf ul,  or  intentional.  This  is  the  rule 
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applicable  to  travellers  aod  the  public  generally,  and  it  applies 
a  fortiori  to  a  watchman  or  flagman  employed  by  the  railroad  com- 
pany for  service  at  the  crossing.  L,ccN.  Railroad  Co.  v.  Craw- 
ford,  240. 

2.  Same;  sufficiency  of  complaint  in  averments  of  negligence, — A  com- 

plaint against  a  railroad  company,  for  personal  injuries  to  plain- 
tiff, a  watchman  in  its  employment,  which  alleges  that  it  was  the 
dutv  of  the  defendant,  as  a  common  carrier,  to  have  and  use  in 
its  business  safe  cars,  engines  and  machinery,  and  to  use  suitable 
switch-engines  in  the  city  in  which  the  injury  occurred,  and  to 
employ  competent  and  prudent  employees ;  that  in  disregard  of 
this  duty,  on  <&c.,  defendant  did,  by  its  servantsand  agents,  negli- 
fiiently  and  carelessly  use  a  road-engine  Instead  of  a  switch-engine 
for'the  purpose  of  switching  its  cars  in  said  city,  and  did  negli- 
gently and  carelessly  use  a  box-car  in  front  of  said  engine,  so  as 
to  intercept  the  light  from  the  head-light  of  said  engine ;  that 
while  so  using  said  engine,  on  the  night  the  injury  occurred,  and 
while  plaintiff  was  carefully  performing  his  duties  as  watchman 
at  the  crossing  of  a  public  street,  he  saw  said  engine  standing  near 
said  crossing,  and  saw  it  move  off  soutliward  from  said  crossing ; 
that  he  then  walked  alone  the  street  until  he  came  to  defendant's 
road-bed,  keeping  a  careful  look-out;  that  defendant's  servants 
in  charge  of  said  engine  negligently  and  carelessly  reversed  it, 
without  ringing  (he  bell,  blowing  the  whistle,  placing  any  light  or 
brakeman  on  said  box -car,  or  giving  other  signal  of  its  approach, 
and  prot>elled  itasainst  plaintiff  whfle  still  on  the  track,  whereby 
he  was  injured,  &c  ;  and  that  said  injury  was  caused  by  defend- 
ant's negligence  in  failing  to  keep  and  use  suitable  switch-en- 
gines, with  a  head-light  upon  the  tender  attached  thereto,  and 
a  head-light  in  front  thereof,  and  failing  to  ring  the  bell,  or  give 
other  signal  of  its  approach,  and  using  a  road- engine  instead  of  .a 
switch-engine, — shows  a  substantial  cause  of  action,    lb,  240.  * 

3.  Contributorv  negligence;  when  not  proximate. — The  plaintifi^s  horse, 

for  the  killing  of  which  by  defendant's  train  of  cars  the  action  is 
brought,  havmg  escaped  from  the  car  in  which  he  was  being 

.  transported,  ran  several  miles  along  a  public  road,  until  it  inter- 
sected the  railroad  track,  and  up  the  railroad  track  for  nearly  a 
mile,  when  it  was  overtaken  by  another  train  of  cars,  run  over 
and  killed ;  the  fact  that  it  escaped  from  the  car  through  the 
negligence  of  the  plaintiff  himself,  who  had  charge  of  tbe  car 
containiug  his  horses,  is  not  the  proximate  cause  of  the  injury, 
and  does  not  constitute  such  contributory  negligence  as  will  defeat 

.  a  recovery.    L.  cfe  N.  Railroad  Co.  v.  KeUey^  287. 

4.  Measure  of  damages. — The  caupe  of   action  in  such  case  being 

the  negligence  which  caused  the  killing  of  the  horse,  outside 
of  the  contract  under  which  he  was  being  transported,  the 
plaintiff  is  entitled  to  recover,  if  at  all,  the  full  value  of  the  ani- 
mal, and  is  not  limited  to  the  sum  stated  in  the  contract  as  the 
maximum  for  which  the  railroad  company  would  be  liable  in  the 
event  of  loss  or  injury ;  though  t^e  contract  of  affreightment,  con- 
taining the  limitation  as  to  the  liability  for  loss  or  damage,  is  ad- 
missible as  evi  Jence  on  the  question  of  value.    lb.  730. 

5.  Contributory  negligence. — If  the  plaintiff,  in  passing  the  railroad 

crossing,  rode  near  the  side,  out  of  the  route  usually  travelled, 
and  which  she  could  have  used  with  safety,  and  was  injured  by 
her  horse  there  stepping  into  a  hole,  this  would  presumptively 
be  a  want  of  ordinary  carej  and  would  constitute  contributory 
negligence.    Patterson  v.  S.  <fe  N.  Ala,  Railroad  Co.,  318. 

6.  Habit  of  mule  for  stumbling ,  as  relevant  to  question  of  contributory 

ne^^«^enc€.— Plaintiff's  injuries  having  been  caused  by  her  mule 
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falling  throngh  a  hole  in  a  bridge  over  a  railroad  crossini?,  the 
habit  of  the  aDimal  for  sinmblici};  is  relevant  to  the  question  of 
contributory  negligence ;  and  a  witness  may  testify  to  his  charac- 
ter in  that  respect,  when  it  is  apparent  that  the  word  is  used  as 
the  synonym  of  habit,     lb.  318. 

7.  Exemplary  damages, — in  an  action  to  recover  damages  on  account 

of  personal  iniuries,  alleged  to  have  been  caused  by  negligence 
on  the  part  of  the  defenaant,  exemplary  or  vindictive  damages 
can  not  be  allowed  for  any  want  of  care  less  than  gross  negli- 
gence,   lb.  318. 

8.  Personal  injuries  to  person  riding  in  vehicle,  caused  by  negligence  of 

defendant  street  railway;  contributory  negligence  of  driver. — In  an 
action  to  recover  damages  for  personal  injuries  sustained  by 
plaintiff  by  being  thrown  from  a  vehicle  in  which  he  was  riding, 
as  it  attempted  to  cross  the  defendant's  street  railway  track,  which 
was  not  in  proper  condition  and  repair,  the  contributory  negli- 
gjenite  of  the  driver  of  the  vehicle  can  not  be  imputed  to  the  plain- 
tiff, who  had  no  control  over  him  and  did  not  select  him.  Elyton 
Land  Co.  v.  Mingea,  521. 

9.  Same;  common  employees,  or  servants  in  same  business. — The  fact 

that  the  plaintiff  and  the  driver  of  the  vehicle  in  which  he  was 
riding  were  both  firemen  in  the  employment  of  the  city,  and  were 
going  to  afire  in  answer  to  an  alarm,  as  required  by  their  business 
and  duty,  does  not  take  the  case  out  of  the  principle  above  stated, 
nor  render  the  plaintiff  liable  for  the  careless  or  reckless  driving 
of  the  driver.    76.  621.^ 

10.  Same;  contributory  negligence  in  failing  to  notify  the  driver  of  bad 

condition  of  railway  track,  or  warning  him  against  fast  dr%ving. 
If  the  plaintiff  knew  the  bad  condftion  of  the  street  or  crossing, 
caused  bv  defects  in  the  railway  track,  his  failure  to  notify  the 
driver  of  that  fact,  or  to  warn  him  against  fast  driving  at  that 
point,  does  not  amount  to  contributory  negligence  as  matter  of 
law,  but  is  properly  submitted  to  the  jury  as  a  question  of  negli- 
gence in  fact.    lb.  521. 

11.  Same;  general  carelessness  or  incompetency  of  driver,  and  knowledge 

thereof  by  plaintiff. -^Vf  hen  there  is  no  evidence  tending  to  show  that 
the  driver  of  the  vehicle  wais  not  generally  pareful  and  competent 
for  the  discharge  of  his  duties,  or  that  plaintiff  had  reason  to  be- 
lieve him  imprudent,  all  charges  asked,  based  on  this  idea  of 
contributory  negligence  on  his  part,  are  properly  refused.  lb.  521. 

12.  Same;  contract  between  defendant  and  city,  as  evidence.— The  defend- 

ant's street  railway  having  been  constructed  under  a  contract  with 
municipal  authorities  of  the  citv,  by  which  it  assumed  the  duty 
of  keeping  the  streets  occupied  by  it  in  a  reasonable  state  of  re- 

Sair  for  the  safe  passage  of  travellers,  as  the  city  was  bound  to 
0 ;  the  contract  is  admissible  as  evidence  for  the  plaintiff,  in  an 
action  to  recover  damages  for  personal  injuries  resulting  from 
the  bad  condition  of  the  track  at  a  street  crossing,  not  as  showins 
a  breach  of  contract,  but  a  tort  committed  under  the  license  of 
the  contract,    lb.  521. 

13.  Trespassers  on  railroad  track. — As  against  an  adult  person  tres- 

passing on  a  railroad  track,  whether  crossing  it,  standing  or 
walking  on  it,  the  engineer  in  charge  of  an  approaching  train  is 
under  no  obligation  to  keep  a  special  look-out,  nor  required  to 
stop  or  check  the  train,  but  may  act  on  the  presumption  that  he 
will  get  out  of  the  way,  until  it  becomes  apparent  that  he  is  deaf, 
or  hrom  some  other  cause  can  not  extricate  himself  from  the  peril. 
L.  <&N.  Railroad  Co.  v.  Black,  313. 

14.  Same. — ^The  liability  of  the  railroad  company,  for  injuries  to  such 

trespasser,  does  not  commence  when  he  is  first  seen  on  the  track, 
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bat]  when  it  is  first  discovered  that  he  is  isnorant  of  the  approach- 
ing danger,  or  can  not  extricate  himRelf  from  it ;  and  if  this  is 
not  discovered  until  it  is  too  late  to  prevent  the  injury  by  the  use 
of  all  proper  appJiances,  the  railroad  company  is  not  liable.  Ih. 
313. 

OVERRULED  CASES. 

1.  Brown  v.  State,  83  Ala.  33,  as  to  burden  of  proof  in  cases  of  homi- 

cide, overruled  by  Gibson  v.  State,  121. 

2.  Mobile  V,  Dargan,  46  Ala.  310,  as  to  improvements  of  side-walks  by 

city,  overruled  by  Mayor  <k  Aldermen  v,  Klein,  461. 

3.  Mobile  v.  Royal  Street  Railroad  Co.,  45  Ala.   322,  as  to  improve- 

ments of  side-walks  by  city,  overruled  by  Mayor  d:  Aldermen  v. 
KUin,  461. 

PARENT  AND  CHILD. 

1.  Punishment  of  child  by  parent,  or  by  one  standing  in  his  place, 

A  parent  is  not  criminally  liable  for  a  punishment  inflicted  on  his 
child,  although  the  jury  may  deem  it  immoderate  or  excessive, 
unless  they  also  believe  that  he  acted  with  legal  malice,  or  in- 
flicted permanent  injury  on  the  child ;  and  the  same  rule  applies 
to  one  standing  in  loco  parentis,  or  exercising  his  delegated 
authority.    Dean  v.  State,  46. 

2.  Emancipation  of  minor  sons  by  father;  liability  of  proceeds  of  their 

labor  to  claims  of  creditors  — The  attempted  emancipation  of  his 
minor  sons  by  a  debtor  can  not  prevail ,  it  seems,  against  the 
claims  of  his  creditors,  seeking  to  subject  the  proceeds  of  their 
labor,  when  it  appears  that  he  continued  to  support  them  as  mem- 
bers of  his  household,  giving  them  the  use  of  his  stock,  and  what 
they  could  raise  on  a  part  of  his  land,  in  consideration  of  their 
services  in  cutivating  the  other  part  for  him.  Moody  v.  Walker, 
619. 

3.  Consent  of  parents  to  marriage  of  minor. — The  written  consent  of  the 

mother,  during  the  temporary  absence  of  the  father  from  the 
State,  to  the  issue  of  a  marriage  license  to  her  minor  daughter 
(Code,  ii  2315-18),  does  not  constitute  a  defense  to  the  probate 
judge  against  an  action  by  the  father  to  recover  the  stktutory 
penalty.    Riley  v.  Bell,  597. 

PARTITION.    See  Chancery,  18,  19. 

PARTNERSHIP. 

1.  Assignment  by  partner  of  interest  in  partnership^  assets, — An  assisn- 

ment  by  one  partner,  for  valuable  consideration,  of  **all  the  right, 
title  and  interest  he  has  in  and  to  the  stock  of  goods,  notes  and 
accounts  now  owned  and  due"  to  the  partnership,  passes  to  the 
assignee  such  an  interest  in  a  claim  secured  by  a  mortgage  on 
crops,  as  authorizes  him  to  join  with  the  other  partner,  as  joint 
plaintiffs,  in  an  action  for  the  conversion  of  the  crops,  or  a  spe- 
cial action  on  the  case  for  damages  in  the  nature  of  an  action  of 
trover.     Keith  <k  Son  v.  Ham,  590. 

2.  Action  against  partnership,  and  against  individtMl  partners, — ^Wben 

the  defendants  are  described  in  the  original  process  as  ''O.  R.  A' 
J.  S.  Price,  partners  under  the  style  of  Price  Brothers,"  the 
action  is  against  them  individually,  and  also  as  a  partnership; 
and  execution  on  a  judgment  may  be  levied  on  the  partnership 
effects,  as  well  as  on  the  property  of  the  persons  named  as 
partners.    Dollins  ds  Adams  v.  Pollock  iSc  Co.,  351. 

3.  Proof  of  partnership, — Where  a  mercantile  nartnership  existed 

between  two  persons,  one  of  whom  fumishea  all  the  capital,  and 
owned  all  the  goods  and  assets,  while  the  other^was  only  a  nomi- 
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nal  partner  on  a  stated  salary,  thodgh  held  oat  to  the  world  as  a 
partner ;  on  the  death  of  the  real  partner,  whose  wife  was  ap- 
pointed the  administratrix  of  his  estate,  and  to  whom  he  be- 
queathed aJI  of  his  property,  a  new  partnership  between  her  and 
the  surviving  partner  can  not  be  presumed  or  implied  from  proof 
of  the  fact  that,  six  months  after  the  death  of  her  husband,  acting 
on  the  advice  of  a  friend,  she  advanced  $2,000  to  enable  the  sur- 
viving partner  to  purchase  articles  represented  to  her  to  be  nec- 
essary to  aid  him  in  selling  out  the  remaining  stock  without  loss 
and  collecting  the  outstanding  debts  for  advances.  M  &  P.  Nat, 
Bank  v.  Rice  &  Wilson,  201. 

4.  Conveyance  to  partners,  and  conveyance  by  surviving  partner. — A 
conveyance  to  B.  and  H.,  their  heirs  and  assigns,  vests  in  each  of 
them  an  equal  undividea  interest  as  tenants  in  common,  though 
they  may  be  partners;  and  on  the  death  of  one  of  them,  his 
interest  descends  to  his  heirs,  and  is  not  subject,  at  law,  to  sale 
and  convevance  by  the  other  surviving  partner.  Southern  Cotton 
Oil  Co.  V.  Henshaw,  448. 

6.  Power  of  attorney  to  surviving  partner  "to  settle  up  all  matters  grow- 
ing out  of  business  of  late  firm,  and  to  settle  up  and  divide  estate  of 
deceased  among  those  entitled  thereto.*^ — A  power  of  attorney  exe- 
cuted by  the  heirs  of  a  deceased  partner ,'authorizing  the  Hurvivor 
"to  settle  up  all  matters  growintr  out  of  the  business  of  the  late 
firm,  and  to  settle  up  and  divide  the  estate  of  the  said  F.  H.  [de- 
ceased partner!  among  those  entitled  thereto,  according  to  their 
several  rights  at  law  and  in  equity,"  and  "to  do  ail  acts  which 
maybe  necessary  to  accomplish  said  results  as  in  his  discretion  he 
may  deem  for  their  interest  in  the  premises,"  does  not  authorize 
him  to  oell  and  convey  their  interest  in  a  tract  of  land  which  be- 
longed to  him  and  the  deceased  as  tenants  in  common.    lb.  448. 

6.  Partnership  and  individual  creditors. — On  the  settlement  of  the  in- 

solvent estate  of  a  deceased  partner,  partnership  creditors  are 
not  entitled  to  share  with  the  individual  creditors,  when  there  is 
a  joint  fund  to  which  to  which  they  may  resort,  and  especially 
when  they  have  alreadv  received  a  dividend  out  of  that  fund, 
althout  it  may  not  be  sufficient  to  pay  them  in  full.  Claflin  &  Co. 
V.  Behr's  AdmW,  503. 

7.  Same.— A.  promissory  note,  or  bill  of  exchange,  drawn  or  indorsed 

by  the  individual  partners  in  favor  of  the  partnership,  and  used 
in  raising  money  for  partnership  purposes,  is  the  individual  debt 
of  each  partner,  as  well  as  of  the  partnership ;  and  the  holder  is 
entitled  to  share  in  the  assets  of  the  deceasea  partner's  insolvent 
estate,  although  he  has  received  a  dividend  from  the  partnership 
fund.    lb.  603. 

PAYMENT. 

1.  Acceptance  of  bill  of  exchange  as  payment. — A  bill  of  exchange 

drawn  on  a  third  person,  by  a  surety  on  the  note  secured  by  mort- 
gage, in  favor  of  the  mortgagee,  is  presumptively  received,  not 
as  a  payment  on  the  debt,  but  only  as  a  means  of  raising  funds 
to  be  applied  as  a  payment  when  realized ;  and  the  onus  is  on  the 
mortgagor  to  overcome  this  presumption.  But,  in  this  case,  the 
court  holds,  affirming  the  chancellor's  decree,  that  the  evidence 
affirmatively  establishes  the  acceptance  of  the  bill  as  a  payment, 
showing  an  entry  at  the  time  of  the  amount  of  the  bill  less  ex- 
change, as  an  indorsement  on  the  note,  and  similar  entries  of 
credits  on  several  accounts  rendered  between  the  parties  subse- 
quently, both  before  and  after  the  dishonor  of  the  bill.  Whitley 
is  Trimble  v,  Dunham  Lumber  Co.,  498. 

2.  Partial  paymenU  an  running  a«cou7»<.— When  fpartial  payments 
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are  made  on  a  running  account,  in  the  abisence  of  special  applies* 
tion  by  the  parties,  or  circumstances  showing  a  different  inten- 
tion, they  will  be  applied  to  the  charges  in  the  order  of  time  in 
which  they  accrued.     Golden  v.  Conner,  698. 

PLEADINGS  AND  PRACTICE, 

1.  Who  %8  proper  party  plaintiff;  averment  of  transfer   of  note. — An 

action  on  a  promissory  note,  payable  at  a  bank  or  banking-house, 
must  be  brought  in  the  name  of  the  person  having  the  legal 
title  (Code,  §  2594) ;  and  where  the  complaint  alleges  that  Uie 
note  is  so  payable,  an  averment  that  it  was  ''duly  transferred" 
to  plaintiff  by  the  payee,  does  not  show  that  he  has  the  legal  title 
by  indorsement.    Lake-aide  Land  Co.  v.  Dromgoole,  505. 

2.  Sufficiency  of  complaint;  contract  within  8tatute  of  frauds. — In  de- 

claring on  a  contract  which  is  within  the  statute  of  frauds,  it  is 
not  necessary  to  aver  a  compliance  wtth  the  provisions  of  the 
statute,  the  question  of  compliance  properly  arising  on  the 
proof.    Dexter  v.  Ohlander,  262. 

3.  Same;  as  to  consideration  of  contract, — In  declaring  on  a  promise 

in  writing  to  pay  a  specified  sum  of  money,  in  consideration  of 

Elaintiff's  relinquishment  or  surrender  of  a  lease  executed  to 
im  by  a  third  person,  it  is  not  necessary  to  aver  that  he  had  such 
an  estate  or  interest  in  the  premises  as  would  support  an  assign- 
ment, relinquishment,  or  surrender ;  thi>  going  to  the  consider- 
ation of  the  promise,  and  presenting  a  question  which  arises  on 
the  evidence  only.    lb.  262. 

4.  Same;  written  promise  for  payment  of  money, — In  declaring  on  a 

writiup;  signea  by  defendant,  which  acknowledges  his  receipt  of 
plaintiff's  relinquishment  of  a  lease,  **for  consideration  of  $150 
to  be  paid  him  in  ten  days,''  alleging  bis  failuie  and  refusal  to 
pay,  it  is  not  necessary  to  aver  that  he  made  an  express  promise 
to  pay.    lb.  262. 

5.  When  sworn  plea  is  necessary. — In  ai!i  action  on  a  written  promise 

to  pay  a  sum  of  money  unconditionally,  a  plea  alleging  that  the 
payment  was  subject  to  a  condition,  which  was  never  performed, 
must  be  verified  by  aflidavit  (Code,  §  2770),  since,  in  effect,  it  de- 
nies that  the  writing  is  the  con  tract  between  the  parties.    lb.  262. 

6.  Plea  denying  plaintiff's  ownership  of  note  sued  on. — In  an  action  by 

the  transferree  of  a  promissory  note,  a  plea  denying  iiis  legal 
ownership  of  the  note  is  not  demurrable,  for  the  want  of  an  aver- 
ment that  the  note  is  payable  at  a  bank  or  banking-house,  when 
that  fact  is  alleged  m  the  complaint.  Lake-side  Land  Co.  v. 
DromgooU,  505. 

7.  Plea  to  whole  complaint,  good  only  in  bar  of  one  count. — When  the 

complaint  contains  ihe  common  counts,  and  a  special  count 
for  the  breach  of  a  written  contract,  a  plea  to  the  whole  com- 
plaint, which  is  good  only  as  to  the  special  count,  and  which 
does  not  allege  or  show  that  all  the  counts  are  founded  on  the 
same  cause  of  action,  is  demurrable.  Werth  v.  M.  Land  dt  Im- 
provement Co.,  373. 

8.  Recitals  and  presumptions  as  to  pleas. — ^Thip  court  miffht  presume, 

in  support  of  the  rulings  of  the  court  below,  that  uie  case  was 
tried  on  special  pleas  found  in  the  record,  though  they  are  not 
marked  filed ;  but  such  presumption  can  not  be  indulged,  when 
the  judgment-entry  recites  that  issue  was  joined  on  the  plea  of 
not  guilty,-  and  the  clerk  certifies  that  the  special  pleas  were 
filed  the  day  after  the  trial.    Harper  v.  Weeks,  577. 

9.  General  issue,  and  special  pleas;  proof  of  payment  of  mortgage  debt; 

recoupment  of  damages. — In  an  action  to  recover  personal  property 
in  specie,  by  mortgagee  against  mortgagor,  the  general  iBBoe  onl7 
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being  pleaded,  the  defendant  can  not  prove  payment  of  the  mort- 
gage debt;  and  if  he  can  set  off  or  recoup,  as  against  the  mort- 
gage debt,  damages  resulting  from  a  breach  of  the  contract  on 
the  part  of  the  mortgagee  (which  is  left  an  open  question-TCode, 
$2720),  it  can  not  be  done  without  a  statutory  suggestion.  lb. 
577. 

10.  iMBue  on  defective  pleas, — When  issue  is  joined  on  a  defective  plea, 

without  testing  its  suflaciency  by  demurrer,  evidence  relevant 
to  the  issue  can  not  be  excluded  from  the  jury  on  motion.  Mc- 
Kinnon  v,  LessUy^  625. 

11.  Demurrer;  specification    of  causes.— On    demurrer  to  a  pleading 

(Code,  ^2690),  the  court  can  not  consider  any  defect  or  objection 
which  is  not  "distinctly  stated  in  the  demurrer."  Lake-side 
Land  Co,  v,  Dromgooh,  605. 

12.  Sustaining  demurrer  good  in  part. — When  several  separate  causes 

of  demurrer  are  assigned  to  a  plea,  and  the  demurrer  is  sustained 
generally,  if  the  defendant  declines  to  amend ,  or  to  plead  further, 
this  court  will  affirm  the  judgment,  if  any  ground  of  demurrer  was 
well  assigned.     Werth  v.  M.  Land  ds  Improvement  Co.,  373. 

13.  Double  replication;  demurrer. — A  replication  is   not  demurrable 

because  it  is  double,  or  contains  two  answers  to  the  pleas ;  and 
if  one  branch  of  it  is  defective,  or  insufficiently  averred,  the  de- 
fect can  not  he  reached  by  demurrer  to  the  replication.  Boiling 
<k  Son  V,  McKenzie,  470. 

14.  Demurrer  to  complaint  assigning  good  and  bad  breaches. — In  an 

action  on  a  penal  bond,  assigning  several  breaches,  one  of 
which  is  well  asnigned.  a  demurrer  will  not  lie  to  the  entire  com- 
plaint.   McElrath  v.  Whetstone,  623. 

15.  Error  without  injury  in  rulings  on  pleadings. — In  an   action  to  re- 

cover the  price  of  manufactured  articles  sold  and  delivered,  a 
warranty  and  breach  thereof  being  pleaded,  a  judgment  on  ver- 
dict for  the  plaintiff,  for  the  full  amount  claimed,  conclusively 
establishes  that  there  was  either  no  wa^-ranty,  or  no  breach 
thereof ;  and  the  sustaining  of  a  demurrer  to  a  special  plea, 
which  sought  to  recoup  or  set  off  special  damages  on  account  of 
the  alleged  breach  of  warranty,  if  erroneous",  could  have  worked 
no  injury  to  the  defendant.  Capital  City  Water  Co.  v.  National 
Meter  Co.,  401. 

16.  Service  of  process;  when  cause  stands  for  trial. — When  process  is 

served  on  24th  December,  returnable  to  a  term  of  the  court  which 
begins  on  the  14th  January  following,  the  cause  stands  for  trial 
at  that  term  (Code,  i§  11,  2731),  according  to  statutory  computa- 
tion and  the  settled  practice.     Thrower  v.  Brandon,  406. 

PRESUMPTIONB.    See  Evidence,  61-64. 

PROHIBITION. 

1.  Lies  when. — ^This  court  will. not  award  a  prohibition  to  the  presid- 
ing judge  of  the  City  Court  of  Montgomery,  to  annul  oi  prevent 
action  under  an  illegal  order  for  the  discharge  of  a  convict  before 
the  expiration  of  the  term  ijrescribed  by  his  sentence  (Code, 
i  4504),  such  order  being  a  ministerial  act.    Ex  parte  State,  177. 

RAILROADS. 

1.  Grant  of  lands  by  Congress,  in  aid  of  railroads  in  Alabama;  title  of 
State,  and  of  trustees  under  Debt- Settlement  Act  of  Feb.  SSd,  1876; 
sale  by  railroad  agent  without  authority;  acceptance  of  purchase- 
money  as  ratification. — Under  the  acts  of  Congress  granting  public 
lands  in  Alabama  in  aid  of  railroads  (U.  S.  Stat,  at  large,  vol. 
11,  p.  17;  16/&.  45),  the  legal  title  to  the  lands  was  vested  in 
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the  State  as  trustee,  for  the  purposes  mentioned,  and  might  be 
conveyed  by  it  to  several  railroad  companies,  subject  to  the  re- 
strictions imposed  by  the  act  of  Congress;  but,  having  conveyed 
the  lands  suDJect  to  these  restrictions,  which  gave  a  condi- 
tional right  of  sale,  the  State  could  not  ratify  and  sanction  a  sale 
made  in  violation  of  those  conditions,  nor  has  it  done  so  in  regard 
to  the  lands  acquired  by  the  Alabama  &  Chattanooga  Railroad 
Company,  some  of  which  were  afterwards  sold  by  the  agents 
of  that  company  without  authority ;  and  sub-purchasers  of  those 
lands,  being  sued  by  the  railroad  trustees,  can  not  enjoin  the  ac- 
tion in  equity  on  the  ground  that  the  purchase-money  paid  was 
used  in  completing  the  road.    Miller  &  Swann  v.  Billups,  631. 

2.  Liability  of  railroad  company  o«  common  carrier;  delivery  to  con- 

necting road. — When  a  ri^ijroad  company,  or  other  common  car- 
rier, receives  goods  consigned  beyond  the  terminus  of  its  own 
road,  under  an  agreement  to  deliver  them  to  a  connecting  line, 
the  contract  imposes,  not  only  the  duty  to  carry  safely  over  its 
own  road,  but  also  to  safely  deliver  to  the  next  connecting  car- 
rier.   A   O,  S.  Railroad  Co.  v.  Thomas  &  Sons^  294. 

3.  Same. — The  liability  of  the  first  carrier,  in  such  case,  does  not 

necessarily  terminate  with  the  arrival  of  the  goods  at  its  own 
terminal  depot,  when  there  is  a  further  duty  to  carry  the  goods 
over  an  intermediate  short  line  between  its  own  terminal  depot 
and  the  other  connecting  road,  especially  when  the  intermeduite 
short  line  is  a  part  of  its  own  road.    7^.  294. 

4.  Same;  instrticiions  of  shipper. — In  undertaking  to  forward  goods 

beyond  the  terminus  of  his  own  route,  the  carrier  is  bound  to 
obey  all  reasonable  instructions  of  the  shipper,  or  consignor,  not 
in  conflict  with  the  terms  of  the  contract  between  them;  and  if 
the  goods  areMost  in  consequence  of  his  disregard  of  such  instruc- 
tions, he  is  lial9le  for  their  value,  although  the  loss  occurred  in 
the  possession  of  another  carrier,  or  another  person.    Ih.  294. 

5.  Same;  as  forwarding  agent  of  consignor. — So  far  as  the  carrier  acts 

as  the  forwarding  agent  of  the  consignor,  undertaking  to  have  the 
goods  forwarded  by  a  connecting  line,  he  is  liable  only  as  bailee 
for  the  exercise  of  ordinary  care— that  is,  such  care  as  persons  of 
ordinary  prudence  exercise  in  reference  to  their  own  property. 
/6.  294. 

6.  Changing  cattle  to  other  cars. — ^The  defendant  railroad  company 

having  received  cattle  for  transportation  over  its  own  road,  and 
safe  delivery  at  its  terminus  to  a  connecting  road,  and  having 
transferred  them,  at  its  terminus,  to  cars  furnished  by  the  con- 
necting road,  was  bound  to  permit  the  consignor  (plaintiff)  to  put 
the  cars  in  proper  condition  for  the  safe  transportation  of  the 
cattle,  as  he  had  agreed  to  do,  or  to  have  that  duty  performed  by 
its  own  servants  with  reasonable  care  and  diligence,  providing 
suitable  bedding,  necessary  partitions,  &c.,  and  avoiding  undue 
crowding  of  the  animals  in  the  cars ;  and  the  injury  to  the  cattle 
resulting  from  the  negligent  performance  of  this  duty  by  defend- 
ant's servants,  after  plaintiff  had  offered  to  discharge  it  himself, 
the  defendant  is  liable.    lb.  294. 

7.  Liability  of  raihoad  company,  as  common  carrier,  for  loss  of  ooods 

consigned  to  place  beyond  terminus  of  its  road, — When  a  railroad 
company  gives  a  bill  of  lading  for  goods  received  for  transporta- 
tion, to  be  delivered  at  a  place  beyond  the  terminus  of  its  own 
road,  it  is  bound  to  deliver  them  safely  at  their  ultimate  destina- 
tion, and  is  liable  for  their  loss  at  any  point  on  the  route ;  bat  it 
may,  by  express  agreement,  or  stipulation  in  the  bill  of  lading, 
limit  its  liability  to  loss  or  injury  suffered  on  its  qwq  linQ. 
Jones  V.  C„  S.  <k  M.  BaUroad  Co.,  377. 
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8.  Same:  inability  of  cormgnor  to  read,  as  affecting  special  stipulation 

in  bill  of  lading. — An  express'  stipalation  in  a  bill  of  lading,  lim- 
iting the  carrier's  liability  to  loss  or  injary  suffered  on  his  own 
road,  is  binding  on  the  consignor  notwithstanding  his  ignorance 
and  inability  to  read,  when  it  is  not  shown  that  the  carrier  was 
informed  of  such  ignorance,  or  asked  to  read  and  explain  the  bill 
of  lading.    lb.  377. 

9.  Delivery  of  goods  at  fag-station, — Where  a  car-load  of  brick    is 

received  by  a  railroad  company,  as  a  common  carrier,  lor  transpor- 
tation to  a  flag-station  on  its  road,  where  it  has  no  side-track,  no 
warehouse  or  depot,  and  no  agent,  it  is  its  duty  to  unload  and  de- 
liver the  bricks  at  that  place  while  the  cars  are  waiting,  although 
the  consignee  is  not  there  to  receive  them,  such  delivery  being 
at  his  risk.    Z.  <jt  N.  Railroad  Co,  v.  Oilmer,  534. 

10.  Same;  acceptance  of  delivery  at  Jurther  station;  proof  of^  agency. 

The  consignee  may  waive  delivery  at  the  named  station,  and 
does  waive  it  by  acceptance  at  a  further  station ;  but  the  fact 
that  several  negro  tenants  on  his  plantation  inquired  for  the 
bricks  at  the  further  station,  unloaded  the  car,  and  deposited 
them  on  the  ground,  does  not  establish  such  waiver  and  accept- 
ance by  him,  without  other  proof  of  their  agency.    7^.  534. 

11.  Measure  of  damages,— In  an  action  asainst  a  common  carrier,  to 

recover  damages  for  the  failure  to  deliver  ffoods  at  the  place  to 
which  they  were  consigned,  the  charges  navina;  been  paid  in 
advance,  the  plaintiff  is  entitled  to  recover  the  value  of  the  goods 
at  that  place  on  the  day  on  which  they  should  have  been  de- 
livered,   lb,  534. 

12.  Liability  of  railroad  company  as  common  carrier;  ceases  when. 

Under  the  decisions  of  this  court,  the  liability  of  a  railroad  com* 
pany  as  a  common  carrier,  for  goods  transported  over  its  road, 
does  not  cease  on  the  arrival  of  the  goods  at  their  destination, 
and  their  deposit  there  in  a  warehouse,  but  continnes  until  the 
lapse  of  a  reasonable  time  for  the  removal  of  the  goods  by  the 
consignee;  and  its  liability  ns  a  warehouse-man  does  not  1>egin, 
until  its  liability  as  a  common  carrier  has  ceased.  C.  A  W. 
Railway  Co,  v,  Ludden  &  Bates,  612. 

13.  Same;  notice  to  consignee. — Except  in  places  governed  by  statu- 

tory provisions  (Code,  §  1180),  notice  to  the  consignee  of  the  ar- 
rival of  the  goods  is  not  necessa^  before  the  liability  of  the 
carrier  can  he  changed  to  that  of  warehouse-man.    lb,  612. 

14.  Same;  reasonable  time  for  removal  of  goods, — What  is  a  reasonable 

time  for  the  removal  of  the  goods  from  the  railroad  depot,  is  a 
question  of  law  for  the  court,  when  the  facts  are  undisputed ;  and 
in  its  determination,  the  convenience  or  necessities  of  the  con- 
signee, the  proximity  or  remoteness  of  his  residence  or  place  of 
business  from  the  depot,  can  not  be  considered.    lb.  612. 

15.  Same;  case  at  bar, — In  this  case,  a  piano  being  forwarded  over  the 

defendant's  road,  from  Columbus,  Georgia,  to  Groodwater,  Ala- 
bama, consigned  to  a  person  who  lived  twenty-eight  miles  from 
that  town ;  held,  that  tnree  days  was  a  reasonable  time  for  its  re- 
moval, after  which  the  railroad  company  was  liable  only  as  a 
warehouse-man.    lb,  612 

16.  Custom  as  to  giving  notice. — A  valid  custom  may  exist,  binding 

on  the  railroad  company,  to  give  notice  of  the  arrival  of  goods 
to  consignees  residing  in  a  village  twenty  miles  or  more  from 
.  the  town  in  wnich  the  depot  is  situated,  although  the  custom 
does  not  prevail  in  that  town ;  aud  such  custom  may  be  estab- 
lished by  the  practice  of  the  agent,  without  instructions  from  his 
principal ;  but  it  is  not  established  by  proof  (hftt  the  agent  gave 
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notice  occasionally,  or  "about  as  often  as  not,''  nor  by  the  fact 
that  he  gave  notice  to  consignees  when  goods  accnmalated  in 
unusaal  quantities.    lb    612. 

17.  Trespassers  on  railroad  track. — As  against  an  adult  person  tres- 

passing on  a  railroad  track,  whether  crossing  it,  standing  or 
walking  on  it,  the  engineer  in  charge  of  an  approaching  tram  is 
under  no  obligation  to  keep  a  special  look-out,  nor  required  to 
stop  or  check  the  train,  but  may  act  on  the  presumption  that  he 
will  get  out  of  the  way,  until  it  becomes  apparent  that  he  is  deaf, 
or  from  some  other  cause  can  not  extricate  himself  from  the  peril. 
L.  dt  N,  Railroad  Co.  v.  Black,  313. 

18.  Same, — The  liability  of  the  railroad  company,  for  injuries  to  such 

trespasser,  does  not  commence  when  he  is  first  seen  on  the  track, 
but.when  it  is  first  discovered  that  he  is  ignorant  of  the  apjjroach- 
ing  danger,  or  can  not  extricate  himself  from  it ;  and  if  *thi8  is 
not  discovered  until  it  is  too  late  to  prevent  the  injury  by  the  use 
of  all  proper  appliances,  the  railroad  company  is  not  liable.  76. 
313. 

19.  Personal  injuries  *o  traveller  or  watchman  at  railroad  crossing;  con- 

tributory negligence,— A  person  standing  or  walking  on  a  railroad 
track  at  a  public  crossmg,  who  falls  to  use  his  senses  of  sight 
and  hearing  to  ascertain  the  approach  of  a  moving  train  from  any 
direction,  is  guilty  of  contributory  negligence  as  matter  of  law, 
which  bars  an  action  for  damages,  unless  the  negligence  of  the 
persons  in  charge  of  the  train  was  so  reckless  and  wanton  as  to 
be  the  legal  equivalent  of  willful,  or  intentional.  This  is  the  rule 
applicable  to  travellers  and  the  public  generally^  and  it  ai 


a  fortiori  to  a  watchman  or  flagman  emploved  by  the  railroad  com- 
pany for  service  at  the  crossing.  L,  ic  N,  Railroad  Co,  v,  Craw- 
ford, 240. 

20,  Same;  sufficiency  of  complaint  in  averments  of  negligence, — A  com- 

plaint against  a  railroad  company,  for  pergonal  injuries  to  plain- 
tiff, a  watchman  in  its  employment,  which  alleges  that  it  was  the 
duty  of  the  defendant,  as  a  common  carrier,  to  have  and  use  in 
its  business  safe  cars,  engines  and  machinery,  and  to  use  suitable 
switch-engines  in  the  city  in  which  the  injury  occurred,  and  to 
employ  competent  and  prudent  employees ;  that  in  disregard  of 
this  duty,  on  <&c.,  defendant  did,  by  its  servantsand  agents,  negli- 
gently and  carelessly  use  a  road-engine  instead  of  a  switch-engine 
for  the  purpose  of  switching  its  cars  in  said  city,  and  did  negli- 
gently and  carelessly  use  a  box-car  in  front  of  said  engine,  so  as 
to  intercept  the  light  from  the  head-light  of  said  engine :  that 
while  so  using  said  engine,  on  the  night  the  injury  occurred,  and 
while  plaintiff  was  carefully  performing  his  duties  as  watchman 
at  the  crossing  of  a  public  street,  he  saw  said  engine  standing  near 
said  crossing,  and  saw  it  move  off  southward  from  said  crossinsr; 
that  he  then  walked  along  the  street  until  he  came  to  defendant's 
road-bed,  keeping  a  careful  look-out;  that  defendant's  servant, 
in  charge  of  said  engine  negligently  and  carelessly  reversed  it 
without  ringing  the  bell,  blowing  the  whistle,  placing  any  light  or 
brakeman  on  said  box -car,  or  giving  other  signal  of  its  approach, 
and  propelled  it  against  plaintiff  while  still  on  the  track,  whereby 
he  was  injured,  &c  ;  and  that  said  injury  was  caused  by  defend- 
act's  negligence  in  failing  to  keep  and  use  suitable  switch-en- 
gines, with  a  head-light  upon  the  tender  attached  thereto,  and 
a  head-light  in  front  thereof,  and  failing  to  ring  the  bell,  or  give 
other  signal  of  its  approach,  and  using  a  road- engine  instead  of  a 
switch-engine, — shows  a  substantial  cause  of  action,    lb,  240. 

21.  Variance  as  to  place  of  accident.—ln  an  action  against  a  street 

railway  company,   to  recover  damages   for  personal   injuries 
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anstained  by  plaintiff,  a  passeDger,  in  attempting  to  alight 
as  the  car  again  started;  the  place  at  which  cars  might 
lawfully  stop  being  prescribed  by  municipal  ordinance,  and 
the  duties  of  the  rauway  company  being  dependent  on  the  law- 
fulness of  the  place  at  which  the  cars  were  stopped  for  plaintiff 
to  alight;  if  the  complaint  alleges  that  the  injury  occurred  on  the 
west  side  of  the  street,  where  the  cars  were  accustomed  to  stop 
for  passengers,  and  where  they  might  lawfully  stop,  while  the 

Eroof  shows  that  it  occurred  on  the  east  side,  where  they  were  for- 
idden  to  stop,  the  variance  is  fatal.  Street  Railway  Co,  v,  Calder- 
wood,  247. 

22.  Contributory  negligence;  burden  of  proof. — Contributory  negligence 

is  matter  of  defense,  the  onus  of  proving  which  is  ordinarily  on 
'the  defendant;  but,  when  the  plaintiff's  own  evidence,  as  to  the 
charge  of  negligence  on  the  part  of  the  defendant,  inculpates  him- 
self also,  this  rule  does  not  apply.    lb,  247. 

23.  Same;  when  sufficient. — Contributory  negligence  is  a  complete  de- 

fense to  the  action,  when  it  is  one  of  two  or  more  concurring 
efficient  causes,  and  it  is  not  necessary  that  it  should  be  the  sole 
proximate  cause.    lb.  247. 

24.  Charge  on    convicting  evidence,  in  favor  of  duty, — When  it  is  a 

material  question  in  the  case  whether  the  defendant's  cars,  at 
the  time  of  the  injury  to  plaintiff,  stopped  on  the  east  or  on  the 
west  side  of  the  street,  a  charge  instructing  the  jury  that  they 
"may  indulge  the  presumption,  in  the  absence  of  proof  to  the  con- 
trary, that  the  train  stopped  on  the  west  side,  where  by  law 
it  was  required  to  stop,"  is  erroneous.    lb.  247. 

25.  Contributory  negliaencef  as  question  of  fact  or  of  law. — When  the 

evidence  snows  that  the  plaintiff  was  injured  while  alighting  from 
the  defendant's  street  car,  in  which  she  was  a  passenger,  but 
is  conflicting  as  to  the  side  of  the  street  on  which  the  car  was 
stopped,  one  side  only  being  a  lawful  stopping  place ;  and  there 
is  evidence  showing  that  the  conductor  was  not  in  his  place  at 
the  time,  and  that  the  train  stopped  in  the  street  in  apparent 
response  to  a  pull  of  the  bell  by  plaintiff,  and  she  had  reasonable 
ground  to  believe  that  it  stopped  for  the  purpose  of  allowing  her 
to  alight,  although  it  had  not  reached  the  proper  stopping-place ; 
the  question  of  contributory  negligence  vel  non  on  her  part  is 
properly  left  to  the  jury,  as  a  question  of  fact.    lb.  247. 

26.  Contributory  negligence;  when  not  proximate.^— The  plaintiff's  horse, 

for  the  killing  of  which  by  defendant's  train  of  cars  the  action  is 
brought,  havmg  escaped  from  the  car  in  which  he  was  being 
transported,  ran  several  miles  along  a  public  road,  until  it  inter- 
sected the  railroad  track,  and  up  the  railroad  track  for  nearly  a 
mile,  when  it  was  overtaken  by  another  train  of  cars,  run  over 
and  killed ;  the  fact  that  it  escaped  from  the  car  through  the 
negligence  of  the  plaintiff  himself,  who  had  charge  of  the  car 
contamiug  his  horses,  is  not  the  proximate  cause  of  the  injury, 
■  and  does  not  constitute  such  contributory  negligence  as  will  defeat 
a  recovery.    L.  <fc  N.  Railroad  Co.  v.  Kelsey,  287. 

27.  Measure  of  damages. — ^The  cause  of   action  in  such  case  being 

the  negligence  which  caused  the  killing  of  the  horse,  outside 
of  the  contract  under  which  he  was  being  transported,  the 
plaintiff  is  entitled  to  recover,  if  at  all,  the  full  value  of  the  ani- 
mal, and  is  not  limited  to  the  sum  stated  in  the  contract  as  the 
maximum  for  which  the  railroad  company  would  be  liable  in  the 
event  of  loss  or  injury ;  though  the  contract  of  affreightment,  con- 
taining the  limitation  as  to  the  liability  for  loss  or  dfamage,  is  ad- 
missible as  e  «i  Jence  on  the  question  of  value.    76. 287. 

28.  Burden  of  proof. ^li  being  shown  that  the  animal,  for  the  negli- 
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gent  killing  of  which  the  action  is  brought,  was  on  the  railroad 
track  when  it  was  struck  and  killed  (Code,  §  144),  the  (mus  is  on 
the  defendant  to  acquit  itself  of  the  charge  of  negligence.  Ih.  287 . 
29.  Habit  of  muU  for  stumbling,  as  relevant  to  question  of  contributory 
negligence. — Plaintiff's  injuries  having  been  caused  by  her  male 
falling  through  a  hole  in  a  bridge  over  a  railroad  crossine,  the 
habit  of  the  animal  for  stumbling  is  relevant  to  the  question  of 
contributory  negligence ;  and  a  witness  may  testify  to  his  charae- 
ter  in  that  respect,  when  it  is  apparent  that  the  word  is  used  as 
the  synonym  of  habit.  Patterson  v.  S.  d:  N.  Ala,  Railroad  Co., 
318. 

30.  Railroad  crossing  on  public  highway;  duty  to  keep  in  repair. — ^When 

a  railroad  company  constructs  [its  track  across  a  public  road  or 
highway,  the  duty  devolves  on  it  to  put  and  keep  the  crossing 
and  approaches  thereto  in  proper  repair  for  the  use  of  the  trav- 
elling public ;  but  this  duty  will  be  sufficiently  discharged,  if  they 
are  maintained  in  a  reasonably  safe  and  convenient  condition,  so 
as  not  to  materially  impair  the  usefulness  of  the  highway,  or  in- 
terfere with  its  safe  enjoyment  by  travellers  who  exercise  ordinary 
care  and  prudence,    lb,  318. 

31.  Contributory  negligence. — If  the  plaintiff,  in  passing  the  railroad 

crossing,  rode  near  the  side,  out  of  the  route  usuall}r  travelled, 
and  which  she  could  have  used  with  safety,  and  was  injured  by 
her  horse  there  stepping  into  a  hole,  this  would  presumptively 
be  a  want  of  ordinary  care,  and  would  constitute  contributory 
negligence.    lb.  318.' 

32.  Personal  injuries  to  person  riding  in  vehicle,  caused  by  negligence  of 

defendant  street  railway;  contributory  negligence  of  driver. — In  an 
action  to  recover  damages  for  personal  injuries  sustained  by 
plaintiff  by  being  thrown  from  a  vehicle  in  which  he  was  riding, 
as  it  attempted  to  cross  the  defendant's  street  railway  track,  which 
was  not  in  proj^er  condition  and  repair,  the  contributory  negli- 
gence of  the  driver  of  the  vehicle  can  not  be  imputed  to  the  plain- 
tiff, who4iad  no  control  over  him  and  did  not  select  him.  Elyton 
Land  Co.  v.  Mingea,  521. 

33.  Same;  common  envployees,  or  servants  in  same  business. — ^The  fact 

that  the  plaintiff  and  the  driver  of  the  vehicle  in  which  he  was 
riding  were  both  firemen  in  the  employment  of  the  city,  and  were 
going  to  afire  in  answer  to  an  alarm,  as  required  bv  their  business 
and  duty,  does  not  take  the  case  out  of  the  principle  above  stated, 
nor  render  the  plaintiff  liable  for  the  careless  or  reckless  driving 
of  the  driver.    lb.  521. 

34.  Same;  contribviory  negligence  in  failing  to  notify  the  driver  of  bad 

condition  of  railway  track,  or  warning  him  against  fast  driving. 
If  the  plaintiff  knew  the  bad  condition  of  the  street  or  crossing, 
caused  by  defects  in  the  railway  track,  his  failure  t  o  notify  the 
driver  of  that  fact,  or  to  warn  him  gainst  fast  driving  at  that 
point,  does  not  amount  to  contributory  negligence  as  matter  of 
law,  but  is  properly  submitted  to  the  jury  as  a  question  of  negli- 
gence in  fact.    lb.  521. 

35.  Same;  genercd  carelessness  or  incompetency  of  driver,  and  knowledge 

thereof  by  plaintiff. —V^  hen  there  is  no  evidence  tending  to  show  that 
the  driver  of  the  vehicle  was  not  generally  careful  and  competent 
for  the  discharge  of  his  duties,  or  that  plaintiff  had  reason  to  be- 
lieve him  imprudent,  ail  charges  asked,  based  on  this  idea  of 
contributory  negligence  on  his  part,  are  properly  refused.  lb.  521. 

RETAILING  SPIRITUOUS  LIQUORS.    See  Cbiminal  Law,  113-24. 

SPECIFIC  PERFORMANCE.    See  Chancbby.  20-23. 
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STATUTES. 
!•  Amending  and  reviving  laws,  under  constitutional  provisions;  effect 
of  repealing  clause  re-enacted  in  amendatory  law, — The  general 
jury  lawof  J^'ebruary  28th,  1887  (Code,  pp.  132-5,  note),  ex- 
cepted from  its  operation  several  counties  named,  among  which 
were  Clay  and  Marengo,  bat  Jefferson  county  was  not  excepted. 
At  the  next  session  of  the  General  Assembly,  on  the  11th 
February,  1887,  a  special  act  was  approved,  'Ho  expedite  the  trial 
of  capital  cases  in  Jefferson"  (Seps.  Acts  1888-9,  p.  324),  which 
specified  the  number  of  peremptory  challeges  in  such  cases,  and 
contained  other  provisions  inconsistent  with  said  general  jury 
law.  On  February  28th,  1880,  a  subsequent  day  of  the  same 
session,  another  statute  was  enacted,  entitled  "An  act  to  amend 
sections  3,  6,  13  and  17  of"  said  general  jury  law  (/6.  77), 
one  of  the  amendments  specifying  the  number  of  peremptory 
challenges  in  criminal  cases,  and  another  striking  out  the  names 
of  Clay  and  Marengo  from  among  the  excepted  counties';  but,  in 
the  section  making  this  last  amendment,  the  17th  section  of  the 
original  act,  as  thereby  changed,  was  set  out  in  full,  containing  a 
clause  repealing  "all  laws  and  parts  of  laws,  general  and  special, 
conflicting  with  the  provisions  of  this  act."  Held,  that  the  re- 
pealing clause,  thus  re-enacted,  did  not  affect  any  of  the  provisions 
of  said  local  law  which  were  not  in  conflict  with  the  amendatory 
law,  though  they  were  in  conflict  with  the  original  law,  but  did 
repeal  the  8th  section  thereof,  specifying  the  number  of  per- 
emptory challenges,  because  it  was  inconsistent  with  said  amend- 
atory law;  and  in  declaring  the  repeal  of  tliis  section,  the 
court  is  governed  by  the  words  of  said  repealing  clause,  con- 
trary to  their  conviction  as  to  the  legislative  intent.  Maxwell 
V.  State,  160. 

2.  Local  prohibitory  liauor  law  in    Calhoun  county;   when   election 

might  be  called  and  held;  when  penal  law  takes  effect — Under  the 
local  law  approved  December  7th,  1886,  relating  to  tlie  prohibition 
of  the  sale  of  spirituous  or  intoxicating  liquors  m  Calhoun  county, 
as  dependent  on  the  result  of  a  popular  election,  to  be  held  in  the 
county  under  its  provisions  (Sess.  Acts  1886-7,  p.  671),  the  9th 
section,  which  declares  that,  if  the  election  shall  result  in  favor 
of  prohibition,  the  prohibition  "shall  not  take  effect  until  the 
30th  day  of  April,  1887,"  shows  that  the  General  Assembly  con- 
templated an  election,  and  the  publication  of  notice  of  the  result 
thereof,  as  required  by  the  statute,  before  that  day ;  and  the  elec- 
tion having  been  regularly  called  and  held  soon  after  the  pass- 
age of  the  statute,  but  before  the  adjournment  of  the  General 
Assembly,  it  was  a  valid  compliance  with  the  first  four  sections 
of  the  statute,  and  the  case  was  taken  out  of  the  general  statute 
prescribing  the  time  when  penal  statutes  go  into  effect  (Code, 
^3705),  although  the  punitive  provisions  of  the  law  did  not  go 
into  effect,  by  its  own  terms,  until  the  expiration  of  thirty  days 
after  the  publication  of  notice  of  the  result  of  the  election. 
OlmsUad  v.  Crook,  228. 

3.  Retroactive  statutes,— The  st&iute  now  of  force,  authorizing  a  private 

corporation  to  sell  the  shares  of  a  defaulting  stockholder  in  satis- 
faction of  unpaid  installments  (Code,  1886,  §  1874),  relates  to  the 
remedy  mereiyi  &nd  therefore  applies  to  corporations  organized 
under  the  former  statute  (Code,  1876,  i  1816),  which  declared  a 
lien  on  the  stock  for  unpaid  installments  or  subscriptions,  and 
gave  an  option  of  two  remedies  to  enforce  it — i,  e,,  (1)  to  con- 
solidate the  partial  payments,  and  issue  a  certificate  for  so  many 
paid  up  shares,  declaring  a  forfeiture  of  the  remainder;  or  (2)  to 
proceed  by  suit  to  collect  "what  may  remain  unpaid  of  the  orig- 
inal subscription."    Tutwiler  v.  Tusk.  Coal,  Iron  d?  Land  Co,,  391. 
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STATUTES— Continued. 
4.  Same.-^The  statute  now  of  force,  defining  the  rifrhts  and  liabilities 
of  husband  and  wife  (Code^  $$  2841-56),  while  establishing  an 
entirely  new  system,  does  not  retroact  upon  suits  pending  at  the 
date  of  its  approval,  February  28,  1887,  to  enforce  statutory  lia- 
bilities created  before  that  time,  nor  upon  causes  of  action  then 
existing;,  upon  which  no  action  had  been  instituted ;  the  former 
remedies  in  such  cases  beine  expressly  preserved  by  the  general 
statute  (Code,  §  10),  as  well  as  by  the  constitutional  provision 
against  laws  destroying  or  impairing  the  remedy  for  the  enforce- 
ment of  contracts.    Ernst  Bros,  v.  Mollis ,  638. 

STOCK  DISTRICT. 

1.  Local  statute  authorizing  establishment  by  County  Commisnoners  of 

Greene,  of  district  in  which  stock  shall  not  run  at  large;  constitution' 
sdity  of. — ^The  local  statute  approved  February  17th,  1885,  entitled 
**An  act  to  authorize  the  Commissioners  Court  of  Greene  county 
to  establish  districts  in  which  stock  may  be  prevented  from  run- 
ning at  large"  (Sess.  Acts  1884-5,  pp.  580-83),  which  authorizes 
said  court,  on  petition  filed,  publication  of  notice,  and  opportnnitv 
to  contest,  to  make  an  order  establishing  such  district  as  describea, 
•*if  satisfied  that  a  majority  of  land-owners  or  freeholders  who 
reside  in  and  own  land  situated  in  said  proposed  district,  and 
who  are  over  the  a^e  of  twenty-one  years,  are  in  favor  of  said 
district  being  established,"  is  not  an  unauthorized  delegation  of 
legislative  authority  to  the  commissioners,  nor  otherwise  objec- 
tionable on  constitutional  grounds.  McGraw  v.  County  Comm'rs 
of  Greene,  407. 

2.  Same;  who  are  resident  * 'land-owners  and  freeholders.** — In  ascer- 

taining the  sense  or  wishes  of  the  'Mand-owners  and  freeholders" 
resident  in  the  proposed  district,  under  the  provisions  of  said 
local  statute,  the  court  below  rightly  refused  to  count  or  consider 
persons  to  whom,  after  the  filing  of  the  petition,  the  contestants 
conveyed  small  fractions  of  land  solely  for  the  purpose  of  enabling 
them  to  join  in  the  contest.    lb.  407. 

3.  Same;  waiver  of  amendable  defects  in  petition. — If  it  was  necessary 

that  the  petition  asking  the  establishment  of  such  district,  under 
the  provisions  of  said  local  statute,  should  allege  or  show  that 
the  proposed  district  ''is  not  embraced  in  the  territory  composing 
the  'no  fence'  or  'stock-law  district,'  as  now  establisned," 
objection  on  account  of  the  defect  can  not  be  raised  for  the  first 
time  in  this  court  on  appeal,  when  the  court  can  see  that  the  de- 
fect, if  objected  to  in  the  Commissioners  Court,  might  have  been 
remedied  by  amendment.    76.  407. 

TAXES,  AND  TAXATION. 

1.  Assessment  for   taxation  as   evidence  of  value. — ^The  valuation  of 

land  by  the  tax-assessor  for  the  purpose  of  taxation,  in  which 
the  owner  does  not  participate,  is  not  admissible  as  evidence  of 
value,  in  a  statutory  proceeding  to  condemn  a  right  of  way 
through  it ;  but  a  valuation  by  the  owner  himself,  returned  to 
the  assessor  under  oath,  though  not  conclusive  on  him,  is  admis- 
sible as  evidence  of  value,  and  not  merely  to  discredit  his  testi- 
mony, on  the  trial  of  the  condemnation  proceedings  a  few  weeks 
afterwards.    B.  Mineral  Railroad  Co.  v.  Smith,  3(£. 

2,  Proof  of  value  of  property ,  for  purposes  of  taxation, — In  fixing  the 

taxable  value  of  property,  under  statutory  provisions  (Sess.  Acta 
18»6-7.  p.  11),  the  inquiry  is  directed  (1)  to  its  market  value  at  a 
sale  for  cash  (not  a  forced  sale),  and  (2)  its  productiveness,  or 
profit-yielding  capacity ;  and  when  the  issue  is  as  to  the  taxable 
valite  of  the  property  of  a  corporation  supplying  water.toacity 
through  its  water- works,  ''begun  and  completed  within  less  tbao 
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three  years  before,"  the  cost  of  the  works  can  not  be  proved  as 
an  element  of  value  within  the  issue.  Slate  v.  Bienville  Water  Co., 
325. 

3.  Tax  on  "capital  stock**  of  private  corporation;  deduction  of  amount 

invested  in  State  bonds.— The  tax  imposed  by  law  on  the  "capital 
* 'stock**  of  private  corporations  (Code,  4  453,  subd.  9),  is  a  tax 
on  the  property  of  the  corporation,  and  not  on  its  franchises ; 
and  though  there  is  an  express  exception  of  "such  portions  of 
capital  stock  as  may  be  invested  in  property  which  is  otherwise 
taxed  as  property/*  the  corporation  is  entitled  to  deduct  also  the 
amount  invested  in  non-taxable  State  bonds.  State  v.  Stonewall 
Insurance  Co.,  335. 

4.  Liability  of  after-<tcquired  property  to  levy  and  sale  for  taxes. — Un- 

der statutory  provisions  (Code,  M  640-42),  any  personal  prop- 
erty is  subject  to  levy  and  sale  for  unpaid  taxes  of  the  owner, 
although  it  was  acquired  by  him  after  his  taxes  had  been  assessed. 
Solomon  v.  Willis,  599. 

5.  Constitutional  restrictions   on   municipal,  taxation.— The  constitu- 

tional provision  which  declares  that  no  municipal  corporation 
"shall  levy  or  collect  a  larger  rate  of  taxation,  in  any  one  year, 
on  the  pro];>erty  thereof,  than  one-half  of  one  per  centum  of 
the  value  of  such  property  as  assessed  for  State  taxation  dur- 
ing the  preceding  year*'  (Art.  zi,  §  7),  not  only  limits  the  rate 
of  taxation,  but  makes  the  State  assessment  for  the  preceding 
year  the  basis  of  value  on  which  that  rate  shall  be  levied  and 
collected;  and  this  basis  of  value  must  govern,  although  the 
value  of  the  property  has  been  greatly  increased  by  improve- 
ments since  erected,  or  other  supervening  causes.  Elyton  Land 
Co.  V.  Mayor  <fc  Aldermen,  477. 

6.  Same;   charter  of  city  of  Birmingham,— The  provision  contained 

in  the  20th  section  of  the  charter  of  the  city  of  Birmingham, 
which  makes  it  the  duty  of  the  clerk,  "if  there  was  any  property 
in  the  city  on  the  1st  January  of  the  then  current  year  which  was 
not  in  the  city  on  the  Ist  January  of  the  preceding  year,  or  if 
there  were  improvements  on  the  Ist  January  of  the  current  year 
erected  on  property,  materially  enhancing  the  value  of  such  prop- 
erty, which  said  improvements  had  not  oeen  erected  on  the  Ist 
January  of  the  preceding  year,"  to  assess  such  property  or  im- 
provements at  a  fair  valuation,  and  to  "add  the  same  to  the  valu- 
ation as  assessed  for  State  taxes  for  the  preceding  year"  TSess. 
Acts  1882-3,  p.  301),  is  violative  of  the  constitutional  provision 
restricting  municipal  taxation,  and  is  void.    lb.  477. 

7.  Constitutional  restrictions  on  municipal  taxation;  local  assessments 

on  property  for  improvement  of  side-walks. — The  constitutional  pro- 
vision which  requires  that  "all  taxes  levied  on  property  shall 
be  assessed  in  exact  proportion  to  the  value  of  such  property" 
(Art.  XI,  ^  1),  applies  to  taxes  levied  for  municipal  purposes, 
through  the  agency  of  municipal  corporatious;  and  by  a  further 
provision  (^  7),  the  rate  of  municipal  taxation  is  limited,  and 
it  is  required  to  bo  based  on  the  value  of  the  property  as  assessed 
for  State  taxation  during  the  preceding  year.  But  these  are  ex- 
press limitations  and  restrictions  of  the  general  taxing  power 
inherent  in  the  General  Assembly,  which  is  never  regarded  as 
having  been  taken  away  or  surrendered  by  intendment  or  impli- 
cation, and  which  may  be  delegated  to  municipal  corporations 
for  municipal  purposes ;  and  they  do  not  apply  to  local  assess- 
ments on  property  for  local  improvements,  nor  prohibit  the  graut 
to  a  municipal  corporation  of  the  power  to  make  such  local 
assessments,  as  for  the  improvement  of  sido^walks.  Mayor  dc 
Aldermen  v.  Klein,  461. 
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8.  Same;  charter  of  city  of  Birmingham. — ^The  act  approved  February 
16th,  1885,  authorizing  the  municipal  authorities  of  Birmingham 
to  * 'improve  the  side- walks  of  the  city  at  the  cost  of  parties 
whose  property  abuts  such  side- walks"  (Sess.  Acts.  1884-5,  pp. 
620-22>,  assessing  the  expense  of  Ruch  improvements  against  tne 
owners  of  the  abutting  property  ''in  proportion  to  the  amount  of 
the  benefit  accruing  to  such  abutting  owner/'  and  declaring  such 
assessment  a  lien  on  the  property,  is  not  violative  of  any  constitu- 
tional provision.  (The  caRes  of  Mobile  v.  Dargan,  45  Ala.  310, 
and  Mobile  v.  Royal  St,  Railroad  Co.,  45  Ala.  322,  declared  op* 
posed  to  the  great  weight  of  authority,  and  overruled.)    lb.  461. 

TELEGRAPH  COMPANIES. 

1.  Commencement  of  suit,  as  presentation  of  claim. — ^The  commence- 

ment of  a  suit  against  a  telegraph  company,  and  the  service  of 
process  "within  sixty  days  after  sending  the  message,"  dis- 
pense with  the  necessity  of  presenting  the  claim  within  that 
period,  as  required  by  one  of  the  conditions  annexed  tolthe'printed 
blank,  and  are  the  equivalent  of'  presentment.  W.  U,  Tel.  v, 
Henderson,  510. 

2.  **  Free-delivery  limits;  burden  of  proof  as  to  residence  within  or  beyond. 

The  printed  blanks  of  the  telegraph  company,  on  which  messages 
are  required  to  be  written,  expressly  declaring  that  messages  "will 
be  delivered  free  within  the  free-delivery  limits,  but  a  special 
charge  will  be  made  for  delivery  at  a  greater  distance ;"  it  will  be 
presumed  that  the  sender  of  amessase  knows  whether  the  person 
to  whom  it  is  sent  resides  within  or  beyond  those  limits,  and  that 
he  will  make  provision  for  delivery  by  informing  the  operator  of 
the  facts ;  and  when  it  appears  that  he  knew  the  limits  of  the 
free-delivery,  but  made  no  offer  to  pay  a  special  charge  for  deliv- 
ery, the  onus  is  on  him  to  prove  residence  within  the  limits.  lb, 
510. 

3.  Measure  of  damages;  mental  anxiety. — ^The  message  sent  by  plain- 

tiff to  a  physician  at  or  near  a  telegraph  station  about  five  miles 
distant,  **Come  first  train  to  see  my  wife,  very  lov),*'  not  havine 
been  delivered  for  about  twenty-four  hours  after  it  was  sent ;  and 
it  being  shown  that  plaintiff^s  wife  died  a  few  hours  after  the  ar- 
rival of  the  physician ;  the  words  of  the  dispatch  naturally  sas^ 
gest  the  necessity  of  speedy  delivery,  if  within  free-delivery  limits ; 
and  make  plaintiff's  mental  anxiety  an  element  of  recoverable 
damages  for  delay  in  the  delivery.    lb.  510. 

4.  Stipulations  a^to  non-repeated  messages. — Where  the  cause  of  action 

is  undue  delay  in  the  delivery  of  a  message,  which  was  re- 
ceived promptlv  at  the  terminal  office,  was  understood,  and  cor- 
rectly copied,  but  was  not  delivered  until  after  the  expiration  of 
twenty-four  hours,  printed  conditions  on  the  blank,  as  to  non- 
repeated  messages,  have  no  application  to  the  case.    lb.  510. 

5.  Evidence  as  to  business  and  pecuniary  condition  of  defendant  cor- 

poration — In  an  action  against  a  telegraph  company,  for  undue 
delay  in  the  delivery  of  a  message,  which  was  sent  from  one 
office  to  another  in  the  country  only  a  few  miles  distant,  the 
defendant  can  not  be  allowed  to  prove  that  its  business  and 
emoluments  at  the  terminal  office  were  not  sufficient  to  justify 
the  employment  of  a  messenger  boy  to  deliver  messages;  nor 
can  the  plaintiff  be  allowed  to  prove  that  the  defendant  is  a 
wealthy  corporation.    lb.  510. 

6.  Evidence  as  to  physician's  custom  in  answering  summons. — ^Plain- 

tifi^s  message,  delay  in  the  delivery  of  which  is  the  cause  of  action, 
having  been  addressed  to  a  physician  at  or  near  the  terminal 
office,  five  or  six  miles  distant,  the  defendant  can  uot  be  idlowed 
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to  prove  that  it  was  not  the  custom  or  habit  of  the  physician  to 
answer  professional  calls  at  a  distancei  without  pre-payment  of 
his  charges,  or  guaranty  of  payment;  though,  if  it  were  shown 
that  the  physician  would  not  have  answered  the  call,  if  the 
message  had  been  delivered  promptly,  this  might  show  that 
plaintiff  sustained  no  injury  from  the  delay.    lb.  510. 

7.  Expressions  of    pain,  suffering y   cfcc,  as   evidence, — The    natural 

utterances  and  expressions  indicative  of  pain,  suffering,  pleasure, 
displeasure,  &c  ,  are  competent  and  original  evidence  of  the 
physical  or  mental  state  indicated  by  them,  whenever  that  state 
18  a  pertinent  inquiry.    lb.  610. 

8.  Secondary  proof  of  telegram. — As  to  the  proof  of  the  loss  and  con- 

tents of  a  telegram,  the  same  rules  of  evidence  apply  as  toother 
writings ;  and  though  the  sufficiency  of  the  preliminary  proof  of 
loss  is  addressed  to  the  court,  a  witness  can  not  be  allowed  to 
testify  from  hearsay  as  .to  the  fact  of  loss  or  destruction.*  A.  U, 
TeL  Co.  V.  Daugktery,  191. 

9.  Conditions  limiting  liability  of  telegraph  company;  unrepealed  mes- 

sages,— Gooditions  expressed  in  tne  printed  blanks  on  which  tel- 
egraphic messages  are  required  to  be  written,  limiting  the  liabil- 
ity of  the  company  in  the  case  of  an  unrepeated  message,  do  not 
exempt  it  from  liability  for  the  negligence  of  its  own  agents ;  and 
a  plea  which  sets  up  those  conditions,  but  does  not  negative  such 
negligence,  is  defective.  lb.  191. 
10.  Measure  of  damages;  cipher  messages. — For  negligence  in  the 
transmission  of  a  cipher  message,  the  meaning  of 'which  is 
not  explained  to  the  receiving  operator,  the  measure  of  damages 
recoverable  against  the  telegraph  company  is  the  same  as  if  the 
message  was  in  ordinary  language ;  that  is,  the  company  is  liable 
for  the  damages  naturallv  and  proximately  resulting  from  the 
failure  or  delay,  but  not  for  damages  arising  from  special  collat- 
eral circumstances  which  are  not  communicated,  and  in  reference 
to  which  the  parties  are  not  presumed  to  have  contracted ;  and 
the  message  being  an  order  to  New  York  brokers,  to  sell  cotton 
on  account  of  the  sender,  the  measure  of  damages  is  the  deprecia- 
tion in  the  market  price  of  cotton  during  the  period  of  delay. 
(SoMERviLLB,  J.,  dissenting ^  held  that  only  nominal  damages 
were  recoverable,  or,  at  most,  the  price  paid  for  sending  the  mes- 
sage.)   lb,  191. 

TENANTS  IN  COMMON. 

1.  When  action  lies  between  tenants  in  common. — Ordinarily,  one  ten- 

ant in  common  can  not  maintain  an  action  against  his  co-tenant, 
without  proving  an  actual  ouster,  or  its  legal  equivalent;  but, 
when  the  defendant  is  in  actual  possession  of  the  premises, 
claiming  the  whole  adversely  under  a  written  conveyance,  a  pre- 
vious demand  is  not  necessary  to  the  maintenance  of  the  action. 
Southern  Cotton  CHI  Co,  v.  Henshaw,  448. 

2.  Sale  of  lands  for  partition  between,  under  bill  in  equity.    McEvoy  v. 

Leonard,  455. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Defects  and  irregularities  available  to  claimant, — On  a  trial  of  the 
nght  of  property  under  the  statute,  the  claimant  can  not  ques- 
tion the  rightfulness  of  the  levy,  but  is  confined  to  the  assertion 
of  his  own  legal  right  or  title  to  the  property;  and  though  he 
may  assail  the  validity  of  the  plnintiff's  process  when  it  is  void, 
he  can  not  take  advantage  of  any  mere  irregularities,  or  reversi- 
ble errors.    Vollins  dt  Adams  v.  Pollock  <&  Co.,  351* 
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2.  Claim  bond;  condition  as  to  payment  of  costs. — A  statatory  claim 

bond,  being  conditioned  that  the  obligors  ''shall  have  the  prop- 
erty forthcoming  for  the  satisfaction  of  the  judgment,  if  it  be 
found  liable  tberefor,  and  pay  such  costs  and  damages  as  may 
be  recovered  for  putting  in  said  claim  for  delav"  (Code,  i  3004), 
'  binds  them  for  the  payment  of  the  costs,  if  a  judgment  of  condem- 
nation is  rendered,  although  the  judgment  does  not  ascertain  that 
the  claim  was  put  in  for  delay.    McElrath  v.  Whetstone^  623. 

3.  Forfeiture  of  claim  bond ;  summary  execution  against  suretieM. — A 

claim  bond  must  be  returned  forfeited  by  the  constable,  or  other 
levying  officer,  before  a  summary  execution  can  be  regularly 
issued  against  the  sureties  (Code,  {§  3008, 3368) ;  and  without  such 
return,  the  justice  of  the  peace,  before  whom  the  claim  was  inter- 
posed, has  no  authority  to  enter  a  forfeiture.  Catching  v.  Bow- 
dent  604. 

TRUSTS. 
1.  Conveyance  in  trust  for  donor  and  her  children,  with  power  in 
trustee  to  sell  after  her  death,  and  distribute  proceeds  eauaJly  among 
surviving  children;  estate  of  trustee,  and  interest  of  children.— Where 
a  widow,  being  entitled  to  dower  in  a  tract  of  land  which  bad  been 
sold  and  conveyed  by  her  husband  during  coverture,  and  having 
obtained  a  decree  in  chancery  establishing  her  right,  and  charging 
an  annuity  in  her  favor  on  the  land  for  the  value  of  her  interest, 
released  and  relinquished  all  her  interest  in  the  land  and  under 
the  decree  to  the  purchaser,  in  consideration  of  his  conveyance 
of  a  particular  portion  of  the  land  to  a  trustee,  his  heirs  and 
assigns,  in  truMt  that  he  shall  permit  her  to  use,  occupy  and  enjoy 
the  premises  during  her  life,  free  of  all  rent  or  charges ;  that  after 
her  death,  he  or  his  successor  as  trustee  shall  have  the  right  and 

})ower  to  permit  her  children  to  use  and  occupy  the  premises  so 
ong  as  he  thinks  proper,  and,  whenever  in  his  judgment  he 
thinks  best,  he  may  sell  and  convey  the  property  on  such  terras 
as  he  chooses,  and  shall  divide  the  proceeds  of  sale  equally 
*'among  all  the  children  who  ma^  then  be  living,  and  their  re- 
ceipts shall  be  a  full  discharge  of  him  as  such  trustee  :*'  Held,  (1) 
that  the  deed  did  not  create  a  naked  trust,  but  imposed  on  the 
trustee  active  and  substantial  duties ;  (2)  that  the  trust  did  not 
cease  on  the  death  of  the  trustee  during  the  life  of  the  mother, 
nor  by  the  failure  to  appoint  another  in  his  stead ;  (3)  that  the 
children,  living  at  the  date  of  the  conveyance,  took  no  vested  in- 
terest or  estate  under  it;  (4)  and  that  on  the  death  of  the  widow, 
leaving  only  one  child  surviving  her,  that  child  took  the  entire 
estate,  to  the  exclusion  of  a  child  of  a  deceased  child.  Connell  v. 
Cole,  SSI. 

VENDOR  AND  PURCHASER. 

1.  Retention  of  title  by  vendor  of  personalty,  and  waiver  thereof;  pur- 

chase at  sale  under  attachment,  and  re-sale  at  profit. — The  retention 
of  the  legal  title  by  the  vendor,  when  personal  property  is  sold  on 
a  credit,  is  intended  for  his  benefit  and  protection,  and  may  be 
waived  by  him;  and  it  is  waived  by  suing  out  an  attachment 
against  the  purchaser,  having  it  levied  on  the  property,  and 
becoming  the  purchaser  at  the  sale  under  the  attachment;  but, 
if  he  afterwards  re-sells  the  property  at  a  profit,  the  purchaser 
can  not  claim  the  benefit  of  the  profit  so  realized,  in  reduction 
of  the  recovery  against  him  in  an  action  for  the  original  par- 
chase-money.     T.  d*  D.  Engine  Co.  v.  HaU,  628. 

2.  Vendor^s  lien;  transfer  by  delivery;  purchase  or  pay m«fU.— Under 

statutory  provisions  (Code,  i  1764),  a  vender's  lien  op  land,  for 
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the  unpaid  purchase- money,  passes  to  a  transferree  of  the  pur- 
chaser's notes  by  delivery  merely,  without  indorsement  or  as- 
signment in  writing;  and  if  the  complainant,  seeking  to  enforce 
a  vendor's  lien,  acquired  the  notes  by  purchase  from  the  vendor, 
he  may  assert  the  Hen ;  but  not  when  he  advanced  the  money 
as  a  loan  at  the  instance  and  request  of  the  purchaser,  to  whom 
the  notes  were  surrendered,  and  by  whom  they  were  after- 
wards placed  in  the  hands  of  the  complainant,  the  amount  so 
paid  being  charged  in  his  running  account  for  advances,  which 
was  secured  by  a  mortgage  on  other  property.  Janes  v.  Lock- 
ardy  675. 

3.  Waiver  of  vendor's  lien;  equitable  estoppel  against  married  woman. 

A  married  woman,  joining  with  her  husband  in  a  sale  and  convey- 
ance of  land  belonging  to  her  statutory  estate  prior  to  the  laws  now 
of  force,  and  taking  a  second  mortgage  to  secure  the  deferred  . 
payment  of  the  purchase- money,  is  estopped  from  asserting 
a  vendor's  lien  on  the  land,  as  against  the  first  mortgagee, 
who,  with  her  knowledge,  acquiescence  and  active  interference, 
advanced  the  money  with  which  the  cash  payment  was  made, 
taking  his  mortgage  as  security.     Wilder  v.  Wilder,  414. 

4.  As  to  specific  performance,  see  Chancbby,  20-28. 

WILLS. 

1,  Probate  of  codicilt  after  probate  of  will;  when  allowed, — When  a 

will  has  been  duly  admitted  to  probate,  its  validity  can  only 
be  impeached  by  bill  in  equity  filed  within  the  period  prescribed 
by  the  statute  (Code,  §§  1989,  2000-2) ;  and  since  the  subsequent 
probate  of  a  codicil,  containing  provision;)  inconsistent  with  the 
will,  necessarily  supersedes  and  annuls  it  to  the  extent  of  such 
inconsistency,  such  probate  can  not  be  allowed  after  the  expira- 
tion of  the  statutory  period  for  contesting  the  will.  Watson  v. 
Turner,  220. 

2.  Contesting  probate  in  equity,— A  codicil  having  been  admitted  to 

probate,  after  a  contest  by  some  of  the  parties  interested  in  the 
estate,  more  than  twenty  years  after  the  probate  of  the  original 
will  (Code,  H  1989,  2000-02),  an  heir  or  legatee,  who  did  not  join 
in  that  contest,  may  maintain  a  bill  in  equity,  within  five  years, 
to^iQk  aside  such  probate.    lb.  220. 

WITNESS. 

1.  Grand  juror  as  witness. — By  express  statutory  provision,  a  grand 

juror  may  be  required  to  disclose  the  testinioiy  of  any  witness 
examined  before  that  body,  for  the  purpose  of  impeaching  or  sus- 
taining his  testimony  before  the  court,  or  on  a  charge  of  perjury 
aga^inst  him  (Code,  ^  4351);  but  there  are  other  cases,  also,  in 
wnich  he  may  testify  as  to  the  evidence  given  by  any  witness 
before  the  grand  jury,  a^rainst  the  objection  of  the  witness  him- 
self.   Pellum  V.  State,  28. 

2.  Testimony  of  party  as  to  transactions  with  decedent;  who  is  *  ^oppo- 

site party.*' — The  insolvency  of  an  intestate's  estate,  on  the  re- 
port of  the  administratrix,  "being  contested  by  the  heirs,  they  are 
the  adversary  parties  to  the  ])roceeding;  and  the  issue  involv- 
ing the  existence  and  validity  of  the  only  unpaid  claim  filed 
against  the  estate,  although  the  claimant,  as  a  creditor,  joins 
with  the  heirs  in  contesting  the  insolvency  of  the  estate,  he  is  not 
a  party  in  adverse  interest  to  the  administratrix,  so  far  as  his 
own  claim  is  concerned,  and  neither  of  them  can  testiiv  as  a  wit- 
ness for  the  other,  against  the  objection  of  the  heirs  (Code,  §  2765), 
as  to  transactions  with  the  intestate  tending  to  establish  the 
claim.  As  to  that  issue,  the  heirs  are  the  ''opposite  party"  to 
eiK^h  ot  them.    Dolanv.  J>olan,  256. 
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3.  Testimony  on  cross-examination,  as  to  reason  for  conduct.— A  parly 

testifying,  on  cross-examination,  as  to  an  act  or  conduct  on  his 
part  which  amounts  to  an  admission  against  interest,  can  not 
state  his-  uncommunicated  reason  for  such  act  or  conduct. 
Burks  V.  Bragg,  204. 

4.  Impeaching  witness  on  cross-examination, — Defendant's    brother, 

having  testified  as  a  witness  for  him,  may  be  asked  on  cross-ex- 
amination if  he  had  not,  at  a  lime  and  place  named,  said  to  an 
accomplice  who  had  tamed  State's  evidence,  "Why  did  you  give 
us  away?  if  you  had  not,  we  would  have  been  out  of  jail  now, 
and  could  have  got  as  many  witnesses  as  we  wanted  to  prove  you 
and  Jim  out;''  and  having  denied  that  he  made  such  statements, 
they  may  be  proved  by  a  person  present.  England  v^State,  76. 
6.  Cross-examination  of  impeaching  witness. — A  person  called  to  im- 
{>each  the  character  of  a  witness,  having  testified  that  their  rela- 
tions were  friendly,  may  be  asked,  on  cross-examination,  if  he 
did  not  once  go  to  arrest  said  witness  with  a  shot  gun,  on  a  war- 
rant sworn  out  by  himself;  and  having  answered  that  he  did  not 
swear  out  the  warrant,  but  carried  a  gun  when  going  to  arrest 
the  defendant  in  company  with  the  special  officer  who  had  the 
warrant,  he  may  be  asked  the  name  of  that  officer.  Bamett  v. 
State,  165. 

6.  Cross-examination  of  witness,  showing  unfriendliness. — On  cross-ex- 

amination of  a  witness,  he  may  be  questioned  as  to  facts  show- 
ing his  unfrii'ndliness  to  the  party  against  whom  he  testifies;  as 
bjr  procuring  a  warrant  to  be  sworn  out  charging  him  with  a 
criminal  offense.    Snlm  v.  State,  56. 

7.  Cross-examination  of  defendant;  admissions  implied  from  silence. 

The  defendant  having  testified  as  a  witness  for  himself,  and 
having  denied,  on  cross-examination,  that  he  had  made  a  partic- 
ular statement  at  a  time  and  place  named,  imputing  fault  to  him- 
self in  connection  with  the  origin  of  the  difficulty,  he  mav  be 
further  asked  if  some  other  person  did  not,  at  the  time  and  place 
named,  make  such  statement  in  his  presence  and  hearing, 
without  objection  or  contradiction  by  him;  and  having  deni^ 
that  such  statement  was  made  in  his  presence  and  heanns;,  it  is 
competent  for  the  prosecution  to  prove  by  another  person,  who 
was  present  at  the  time,  that  the  statement  was  then  and  there 
made,  during  a  conversation  in  which  the  defendant  participated. 
Kirby  v.  State,  63. 

8.  Cross-examination  of   witness. — The  debtor  having  stated,  in  bis 

examination  as  a  witness  for  himself,  that  he  had  between 
$2,500  and  $3,000  on  hand  a  few  weeks  before  the  trial,  and  that 
he  had  invested  it  in  lands;  he  may  be  asked,  on  cross-exami- 
nation, **where  the  lands  were  located,"  and  **if  any  deeds  were 
executed  to  him  for  said  lands."    Davis  &  Son  v.  Hays,  563. 

9.  Accomplice;  corroborating  evidence. — While  a  conviction  of  felony 

can  not  be  had  on  the  testimony  of  an  accomplice,  ''unless 
corroborated  by  other  evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense"  (Code,  §  4476),  it  is  not  nec- 
essary that  the  corroborating  evidence  should  refer  to  any  par- 
ticular statement  or  fact  testified  to  by  the  accomplice.  Malachi 
V.  StaU,  134. 

See,  also,  Evibbncb,  50-56. 
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